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CHARLES  A.  PROUTY,  of  Vermont,  Chairman. 
JUDSON  C.  CLEMENTS,  op  Georgia. 
FRANKLIN  K.  LANE,  or  California. 
EDGAR  E.  CLARK,  of  Iowa. 
JAMES  S.  HARLAN,  of  Illinois. 
CHARLES  C.  MoCHORD,  of  Kentucky. 
BALTHASAR  H.  MEYER,  of  Wisconsin. 

John  H.  Marble,  Secretary. 
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REPORTS. 


No.  3610. 

VAN  NATTA  BROTHERS  ET  AL. 

v. 

CLEVELAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 

WAY  COMPANY  ET  AL. 


Submitted  October  16,  1911.    Decided  March  11,  1919. 


Complainants  are  owners  and  operators  of  grain  elevators  located  at  points  In 
Indiana  and  Illinois,  on  the  line  of  the  principal  defendant  Under  the 
tariffs  of  other  roads  which  serve  complainants'  competitors  In  the  same 
producing  territory  grain  can  be  unloaded  into  elevators  at  Chicago,  111., 
and  there  treated  and  shipped  on  at  the  balance  of  a  through  rate  from 
point  of  origin  to  destination.  Said  defendant  Is  a  party  to  such  tariffs 
and  participates  In  the  through  rates,  but  it  refuses  to  grant  like  rates,  or 
to  allow  any  transit  privilege  at  Chicago,  on  grain  from  complainants' 
elevators;  Its  purpose  being  to  hold  such  grain  to  Its  own  line  In  order  to 
get  the  larger  revenue  incident  to  the  longer  haul  to  eastern  markets; 
Held,  That  such  course  of  conduct  constitutes  an  undue  discrimination 
against  complainants  from  which  the  carrier  should  be  required  to  desist 

Thompson  <fe  Mc Adams  for  complainants. 

O.  E.  Butterfield  for  Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  complainants  are  owners  and  operators  of  grain  elevators 
located  on  the  line  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  hereinafter  called  the  Big  Four,  at  Temple- 
ton,  Atkinson,  Fowler,  Earl  Park,  and  Raub,  in  the  state  of  Indiana, 
and  Sheldon,  Iroquois,  and  Donovan,  in  the  state  of  Illinois. 
Templeton  is  110  miles  from  Chicago.  The  other  points  are  north 
of  Templeton  and  nearer  Chicago.  The  complainants  purchase 
grain  from  nearby  farmers,  store  it  in  their  elevators,  and  ship  there- 
from to  various  markets.  The  capital  invested  in  their  plants  aggre- 
gates about  $250,000,  and  they  handle  annually  over  three  million 
bushels  of  grain. 
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By  petition,  filed  October  24,  1910,  complainants  allege,  in  sub- 
stance, that  defendants'  rates  on  grain  in  carloads  from  the  points 
mentioned  to  Chicago  are  unreasonable  and  discriminatory,  and  sub- 
ject them  to  undue  prejudice  and  disadvantage.  The  rates  are 
shown  in  the  following  table: 


TO  CHICAGO. 


From — 


Templeton,  Ind 
Atkinson,  Lad.. 
Fowler,  Ind.... 
Earl  Park.  Ind. 

Raab,Ind. 

Sheldon,  111 

Iroquois,  111 

DonoTan,m... 


Distance. 

Rateper 
pounds. 

Rate  per 

tonper 

mue. 

Iflfes. 

Cent*. 

OmU. 

110 

L27 

106 

L» 

101 

L» 

04 

L49 

80 

1.67 

84 

1.42 

80 

L60 

76 

6 

L57 

In  the  same  producing  territory  are  other  grain  elevators,  operated 
in  competition  with  complainants,  located  at  points  on  the  lines  of 
the  Chicago  &  Eastern  Illinois  and  Chicago,  Indiana  &  Southern 
railroads.  These  other  roads  publish  rates  on  grain  from  said  points 
to  Chicago  as  follows: 


CHICAGO  A  EASTERN  ILLINOIS  POINTS. 


PinaVUkfe,  Ind. 

Oxferd,Ind 

Swanmcton,  Ind. 

Brace,  Ind 

Lochia!,  Ind 

Wadena,  Ind.... 
Ooodland,  Ind... 

Brook,  Ind 

Morocco,  Ind .... 


To  Chicago  from— 


Distance. 


MiU*. 


103 
07 
04 
01 
80 
84 
76 


Rateper 
pounds. 


Omit. 


6.6 

66 

6.6 

66 

6.6 

6 

6 

6 


Rateper 

tonper 

mile. 


1.17 
1.84 
1.J8 
1.43 

!:S 

1.68 
1.93 


Dtmn.Ind 

Free,  tnd 

York.  Ind 

Kentiand.  Ind. 

Sheff.Ind 

Ada,  Ind 

Morocco,  Ind.. 


CHICAGO,  INDIANA  &  80UTHERN  POINTS. 


06 

6.6 

01 

6.6 

86 

6.6 

81 

6 

06 

6 

74 

6 

60 

6 

1.36 

1.4a 

1.61 
1.4S 
1.40 
1.63 
1.71 


Under  the  tariffs  of  the  Chicago  &  Eastern  Illinois,  grain  originat- 
ing at  points  on  its  line  may  be  unloaded  into  elevators  at  Chicago 
and  there  treated,  and  if  within  12  (formerly  6)  months  after  reach- 
ing Chicago  it  is  shipped  out  to  eastern  or  interior  eastern  destina- 
tions by  lake,  or  lake  and  rail,  the  inbound  rate  is  reduced  to  4$  cents 
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per  100  pounds.  Through  rates  are  also  provided  on  substantially 
the  same  level,  with  like  transit  privileges  at  Chicago,  on  grain  mov- 
ing all  rail.  The  tariffs  of  the  Chicago,  Indiana  &  Southern  provide 
like  rates  and  privileges  on  grain  originating  at  points  on  its  line. 
The  arrangement  is  commonly  known  as  "  Illinois  proportional  bill- 
ing." The  defendants  are  both  parties  to  the  tariffs  referred  to,  and 
also  to  tariffs  of  other  grain-carrying  roads  entering  Chicago  under 
which  similar  proportional  or  reshipping  rates  are  maintained  and 
like  transit  privileges  allowed. 

The  Big  Four  participates  in  the  rates  out  of  Chicago  to  eastern 
find  interior  eastern  destinations,  but  its  tariffs  expressly  provide 
that  proportional  or  reshipping  rates  shall  not  apply  on  grain  mov- 
ing into  Chicago  from  points  on  its  own  line.  It  publishes  joint  rates 
from  complainants'  elevators  to  eastern  points,  not  via  Chicago,  as 
shown  in  the  following  table : 


From— 


Donovan,  Iroquois,  Ranb,  and  Earl 
c,  ItL,  and  Fowler,  Ind. 


Atkinson  and  Templeton,  Ind. 


Boston,  Man 

Baltimore,  Md 

New  York. N.Y... 
Newport  News,  Va. 
Philadelphia,  Pa. . . 

Boston,  Mass 

Baltimore,  Md 

New  York,  N.Y... 
Newport  News.  Va. 
Philadelphia,  Pa... 


Rate  per  100  pounds. 


Complainants9  elevators  are  located  in  one  of  the  great  grain- 
producing  sections  of  the  United  States.  In  four  of  the  Indiana 
counties  embraced  in  the  territory  20,000,000  bushels  of  corn  and 
oats  are  produced  annually — more  than  in  the  six  New  England 
states  combined.  The  chief  markets  for  this  grain  are  Chicago  and 
the  large  eastern  cities. 

Chicago  is  perhaps  the  greatest  grain  market  in  the  world.  Its 
elevator  capacity  is  over  50,000,000  bushels.  The  evidence  shows  that 
its  annual  receipts  of  corn  aggregate  more  than  90,000,000  bushels, 
and  its  receipts  of  oats  are  nearly  as  large.  The  annual  shipments 
of  these  grains  to  eastern  points  by  lake  aggregate  over  30,000,000 
bushels. 

The  Chicago  elevators  are  supplied  with  equipment  for  cleaning, 
drying,  cooling,  and  otherwise  treating  grain  and  putting  it  in  mar- 
ketable condition.  They  also  have  facilities  for  mixing  low-grade 
grain  with  the  higher  grades  in  a  manner  to  command  better  prices 
than  if  sold  in  its  original  state.  The  elevators  operated  by  com- 
plainants and  their  competitors  are  not  equipped  for  such  service, 
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Undoubtedly  the  transit  privilege  at  Chicago  is  of  material  bene- 
fit to  owners  of  elevators  at  originating  points  who  are  in  a  posi- 
tion to  take  advantage  of  it.  This  is  especially  true  with  respect 
to  grain  in  off-grade  condition,  which  can  not  be  moved  with  safety 
to  Buffalo,  Philadelphia,  or  Baltimore,  where  like  facilities  and  privi- 
leges obtain,  because  of  the  long  haul.  In  such  cases  there  is  danger 
of  the  grain  being  seriously  injured  in  transit.  The  movement  into 
Chicago  requires  only  a  few  days,  whereas  shipments  to  eastern  points 
require  a  much  longer  period  of  time.  The  mixing  or  blending  of 
grain  of  different  grades  is  a  valuable  method  of  treatment. 

From  Chicago  to  New  York  the  all-rail  rate  is  16  cents  per  100 
pounds,  applying  via  all  lines.  The  lake-and-rail  rate  is  of  course 
lower.  There  are  no  joint  rates  in  force  from  the  points  where  com- 
plainants9 elevators  are  located  to  New  York  that  apply  via  Chicago. 
To  ship  their  grain  through  Chicago  to  New  York  complainants 
must  pay  the  local  rate  into  Chicago  plus  the  rate  beyond.  Combi- 
nation through  rates  may  be  thus  obtained  of  23  cents  from  Temple- 
ton,  Atkinson,  Fowler,  Earl  Park,  and  Raub,  and  22  cents  from 
Iroquois,  Sheldon,  and  Donovan.  Combinations  may  also  be  made 
of  the  inbound  local  rales  and  the  outbound  lake-and-rail  rates. 
But  transit  privileges  at  Chicago  are  not  allowed  under  any  of  theee 
combinations. 

Complainants'  competitors  get  the  benefit  of  a  rate  of  4-£  cents  into 
Chicago,  which  gives  them  a  through  rate  of  20J  cents  from  their 
elevators  to  New  York,  all-rail,  and  a  considerably  lower  through  rate 
by  lake,  or  lake  and  rail;  and,  in  addition,  they  get  the  benefit  of 
the  transit  privilege  at  Chicago.  The  advantage  to  complainants9 
competitors  is  apparent. 

It  is  this  situation  that  complainants  assail  as  discriminatory  and 
unduly  prejudicial  to  their  interests.  They  contend  that  defendants' 
rates  into  Chicago  on  grain  for  eastern  destinations  are  prohibitory. 
The  evidence  would  ap|x»ar  to  sustain  the  contention.  As  the  matter 
now  stands  complainant*  can  not  ship  their  grain  for  eastern  markets 
via  Chicago  in  competition  with  other  oj>crators  in  the  same  pro- 
ducing territory.  They  are  denied  the  proportional  or  reshipping 
rates  accorded  their  com|>etitorN,  and  are  likewise  denied  the  transit 
privilege*  their  competitor*  enjoy.  The  result  is  that  they  are  ef- 
fectually shut  out  of  the  Chicago  market. 

There  \h  evidence  of  reenrd  to  the  effect  that  Chicago  bids  for 
grain  in  the  territory  in  (|ueHliou  are  at  times  materially  higher  than 
bids  received  from  other  market*.  Complainant*  are  denied  the 
benefit  of  such  hi<U  IwrMii**  they  can  not  reach  Chicago  on  equal 
terms  with  their  competitor* 

Tn  justification  of  It*  rat**,  ami  of  It*  rtfuaal  to  grant  to  com- 
plainant* transit  privll*g**  at  Chhmjfo,  *uah  m  are  accorded  other 
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shippers  of  grain  from  the  same  producing  territory,  the  Big  Four 
contends  that  it  has  the  right  to  hold  complainants'  grain  to  its  own 
line  in  order  to  get  the  long  haul  to  the  markets  of  the  east. 

As  a  general  rule  a  common  carrier  may  so  construct  its  tariffs  as 
to  hold  traffic  to  its  own  line,  if  such  action  does  not  involve  discrimi- 
nation in  some  of  the  prohibited  forms,  or  otherwise  violate  the  law. 
The  question  here  is  whether  the  rate  adjustment  complained  of 
involves  such  discrimination. 

It  can  not  be  denied  that  under  the  present  situation  complainants 
are  compelled  to  rely  upon  the  markets  of  the  east  for  the  disposal 
of  their  grain.  Chicago  is  their  nearest  market,  and  the  nearest  point 
at  which  they  can  secure  proper  and  efficient  service  for  the  treatment 
of  their  grain,  and  yet  they  are  refused  all  benefit  of  both  the  market 
and  the  service  and  are  forced  to  ship  grain  for  long  distances  in  its 
original  or  untreated  state,  at  times  in  a  condition  of  unfitness  for 
the  trade.  The  privileges  of  which  complainants  are  thus  deprived, 
their  competitors  enjoy. 

The  Big  Four  is  a  party  to  numerous  joint  tariffs  under  which 
proportional  or  reshipping  rates  are  applied  on  grain  moving  from 
Indiana  and  Illinois  points  to  eastern  destinations,  with  transit  privi- 
leges at  Chicago,  including  the  tariffs  of  both  the  Chicago  &  Eastern 
Illinois  and  the  Chicago,  Indiana  &  Southern.  The  last-named  road 
is  a  part  of  the  same  general  system  to  which  the  Big  Four  belongs. 

It  is  the  right  of  a  shipper  to  reach  at  reasonable  transportation 
rates  all  markets  within  the  sphere  of  his  commercial  activity.  This 
right  can  not  be  denied  by  means  of  rate  schedules  constructed  with 
the  view  to  holding  traffic  to  any  particular  line  or  lines,  or  with  the 
view  to  compelling  favor  to  one  market  over  another.  The  function 
of  a  common  carrier  is  to  transport  at  reasonable  rates  the  traffic 
that  is  tendered  to  it,  and  it  has  no  right,  by  any  unreasonable  adjust- 
ment of  its  rate  schedules,  to  deprive  a  shipper  of  any  market  that 
would  otherwise  be  open  to  him. 

Upon  the  facts  of  record  we  are  of  opinion  and  hold  that  the  rate 
adjustment  complained  of  is  unreasonable  and  unduly  discriminatory. 
Its  effect  undoubtedly  is  to  deprive  complainants  of  their  right  to 
reach  the  Chicago  market  on  relatively  equal  terms  with  their  com- 
petitors, and  they  are  thereby  subjected  to  undue  prejudice  and  disad- 
vantage. For  this  situation  the  Big  Four  is  primarily  responsible. 
The  record  presents  no  reason  why  this  defendant  should  participate 
in  proportional  or  reshipping  rates  on  grain  under  which  transit 
privileges  are  allowed  at  Chicago,  and  decline  to  grant  the  same  rates 
and  privileges  on  grain  from  complainants'  elevators.  We  hold  that 
such  course  of  conduct  on  its  part  creates  an  undue  discrimination 
from  which  it  should  be  required  to  desist 
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So  long  as  the  Big  Four  shall  participate  in  the  transportation  of 
grain  to  eastern  points,  which  has  moved  into  Chicago  under  tariffs 
that  provide  proportional  or  reshipping  rates  from  originating  points 
in  the  territory  in  question,  with  transit  privileges  at  Chicago,  it  is 
its  duty  to  accord  like  rates  and  transit  privileges  on  grain  from  com- 
plainants9 elevators.  It  should  cease  from  its  present  discriminatory 
practice  either  by  withdrawing  from  the  transportation  of  grain  to 
eastern  destinations  which  has  been  accorded  proportional  rates  and 
transit  privileges  at  Chicago,  or  by  granting  to  complainants  the 
same  rates  and  privileges  on  grain  from  their  elevators. 

We  shall  expect  defendants  to  readjust  their  tariffs  in  accordance 
with  the  views  herein  stated.  If  this  is  not  done  within  thirty  days 
from  the  date  hereof,  we  will  issue  the  necessary  order  to  give  effect 
to  our  conclusions. 

28  I.  C.  C. 


Investigation  and  Suspension  Docket  No.  55. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR 
THE  TRANSPORTATION  OF  STOCK  CATTLE  AND 
SHEEP. 


Submitted  February  10, 1912.   Decided  March  11, 1911. 


Proposed  increase  of  33}  per  cent  in  the  rate  on  "  stacker  "  and  "  feeder  "  cattle 

and  sheep  not  justified. 

George  T.  Bell  and  M.  W.  Baldwin  for  Sioux  City  Livestock 
Exchange. 

A.  F.  Stryker  and  Baxter  cfe  Van  Dusen  for  South  Omaha  Live- 
stock Exchange. 

H.  Loomis  for  South  St.  Paul  Livestock  Exchange. 

H.  G.  Wilson  and  W.  H.  Weeks  for  Kansas  City  Livestock  Ex- 
change. 

/.  H.  Henderson  for  Board  of  Railway  Commissioners  of  Iowa. 

H.  G.  Krake  for  Commercial  Club  of  St  Joseph. 

F.  M.  Blanchard  for  St  Joseph  Livestock  Exchange. 

A.  Sykes  and  /.  H.  Henderson  for  Corn  Belt  Meat  Producers 
Association  of  Iowa. 

T.  W.  Tomlinson  for  American  National  Livestock  Association. 

T.  M.  Bradbury  for  Missouri  Board  of  Railroad  and  Warehouse 
Commissioners. 

C.  W.  Baker  and  C.  S.  Jones  for  Chicago  Livestock  Exchange. 

John  Marshall  for  the  Public  Utilities  Commission,  state  of 
Kansas. 

T.  L.  Wolf  for  Illinois  Board  of  Railway  &  Warehouse  Com- 
missioners. 

C.  C.  Wright  and  F.  P.  Eyman  for  Chicago  &  North  Western 
Railway  Company. 

W.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company;  Chicago,  Rock  Island  &  Gull  Railway 
Company;  and  St  Paul  &  Des  Moines  Railroad  Company. 

A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 
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Geo.  n.  Crosby  for  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. 

/.  G.  Love  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

B.  M.  Flippin  for  Missouri  Pacific  Railway  Company  and  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Company.  . 

N.  S.  Brown  and  T.  R.  Farrell  for  Wabash  Railroad  Company. 

Lucien  H.  Alexander  for  Chicago  &  Alton  Railroad  Company. 

T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  proceeding  involves  the  reasonableness  of  an  advance  of  33$ 
per  cent  in  the  rates  on  stock  cattle  and  sheep  throughout  the  western 
states  to  and  beyond  the  Missouri  River,  contained  in  the  following 
proposed  tariffs: 

Atchison,  Topeka  &  Santa  Fe  Railway  Company,  I.  C.  C.  5813; 
Chicago  &  Alton  Railroad  Company,  Supplement  2  to  I.  C.  C.  A-257; 
Chicago  &  North  Western  Railway  Company,  Supplement  10  to  I.  C. 
C.  6839,  Supplement  20  to  I.  C.  C.  7151,  Supplement  2  to  I.  C.  C. 
7228,  Supplement  18  to  I.  C.  C.  6696,  Supplement  22  to  I.  C.  C. 
7151;  Chicago,  Burlington  &  Quincy  Railroad  Company,  Supple- 
ment 1  to  I.  C.  C.  10225,  Supplement  5  to  I.  C.  C.  10055,  Supplement 
12  to  I.  C.  C.  9927,  Supplement  5  to  I.  C.  C.  10054,  Supplement  10 
to  I.  C.  C.  9811,  Supplement  6  to  I.  C.  C.  9822;  Chicago  Great  West- 
ern Railroad  Company,  Supplement  1  to  I.  C.  C.  4745,  Supplement 

8  to  I.  C.  C.  4680,  Supplement  11  to  I.  C.  C.  4769,  Supplement  4  to 
I.  C.  C.  2983,  Supplement  4  to  I.  C.  C.  4707,  Supplement  5  to  L  C. 
C.  4707;  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  Sup- 
plement 5  to  I.  C.  C.  B-2023,  Supplement  4  to  I.  C.  C.  B-2109,  Sup- 
plement 1  to  I.  C.  C.  A-9479,  Supplement  2  to  I.  C.  C.  B-2253; 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  Supplements  1 
and  2  to  I.  C.  C.  C-9085,  Supplement  18  to  I.  C.  C.  C-8789,  Sup- 
plement 19  to  I.  C.  C.  C-8789,  Supplement  63  to  I.  C.  C.  C-4549, 
Supplement  64  to  I.  C.  C.  C-4549,  Supplement  2  to  I.  C.  C.  C-9140; 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Company,  Supple- 
ment 11  to  I.  C.  C.  3653,  Supplement  19  to  I.  C.  C.  3422,  Supplement 
20  to  I.  C.  C.  3422 ;  Great  Northern  Railway  Company,  Supplement 

9  to  I.  C.  C.  A-878,  Supplement  39  to  I.  C.  C.  A-882,  L  C.  C.  A- 
3412;  Illinois  Central  Railroad  Company,  Supplement  5  to  I.  C%  C. 
A-7708,  Supplement  1  to  I.  C.  C.  A-6458,  Supplement  9  to  I.  C.  C. 
A-7535,  Supplement  11  to  I.  C.  C.  A-5677;  Minneapolis  &  St  Louis 
Railroad  Company,  Supplement  35  to  I.  C.  C.  1750,  Supplement 
36  to  I.  C.  C.  1750 ;  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way Company,  Supplement  3  to  I.  C.  C.  2812;  Northern  Pacific 

23LO.CL 


INVESTIGATION  AND  SUSPENSION  DOCKET  55.  9 

Railway  Company,  Supplement  7  to  L  C.  C.  3819,  Supplement  8 
to  I.  C.  C.  3819,  Supplement  3  to  I.  C.  C.  4166,  Supplement  4  to 
I.  C.  C.  3971,  Supplement  5  to  I.  C.  C.  4362,  I.  C.  C.  4851 ;  Pierre, 
Rapid  City  &  Northwestern  Railway  Company,  Supplement  10  to 
I.  C.  C.  12 ;  Toledo,  St.  Louis  &  Western  Railroad,  Chicago  &  Alton 
Railroad  Company,  and  Iowa  Central  Railway  Company,  Supple- 
ment 12  to  I.  C.  C.  A-40;  Wabash  Railroad  Company  (Receivers), 
Supplement  1  to  I.  C.  C.  2120,  Supplement  6  to  I.  C.  C.  2621, 1.  C.  C. 
2806,  Supplement  7  to  I.  C.  C.  2621. 

The  testimony,  which  is  confined  almost  exclusively  to  cattle, 
applies  also  to  the  transportation  of  sheep,  and  our  findings  are 
therefore  equally  applicable  to  sheep. 

There  are  two  general  bases  of  live-stock  rates,  what  is  known  as 
the  u  100-per-cent  rate,"  which  applies  on  all  cattle  to  market,  and  a 
25  per  cent  lower  rate  on  cattle  shipped  to  country  points  for 
further  feeding,  this  rate  being  spoken  of  as  the  "  75-per-cent  basis." 
The  cattle  on  which  the  lower  rates  apply  are  called  in  the  record 
either  "  stockers,"  which  are  susceptible  of  further  growth  as  well  as 
fattening,  or  "feeders,"  which  are  larger  than  stockers -and  fed 
mainly  for  the  purpose  of  fattening  for  slaughter.  Cattle  bought  by 
packers  are  designated  in  this  record  as  "  market  cattle  "  or  "  fat 
cattle."  Stockers  weigh  from  400  to  900  pounds ;  feeders  from  900  to 
1,200  pounds,  and  fat  cattle  from  1,400  to  1,500  pounds.  While  the 
differentiation  is  readily  apparent  between  fat  cattle  and  stockers, 
it  is  more  difficult  between  fat  cattle  and  feeders,  a  packer  selecting 
for  slaughter  on  one  day  what  might  be  sold  on  the  next  day  as  a 
feeder,  depending  upon  the  supply  of  fat  cattle. 

The  tariffs  containing  the  proposed  rates  have  been  postponed  to 
various  dates  as  late  as  June  13,  1912,  upon  protests  of  the  live-stock 
exchanges  at  Sioux  City,  South  Omaha,  South  St.  Paul,  Kansas 
City,  and  Chicago,  and  of  the  Corn  Belt  Meat  Producers'  Association 
of  Iowa,  an  organization  of  some  5,000  feeders  of  cattle  in  that  state. 
The  state  commissions  of  Iowa,  Missouri,  Kansas,  and  South  Dakota 
also  were  represented  at  the  hearing.  An  exhaustive  hearing  was 
had,  and  certain  other  live-stock  records  in  previous  proceedings 
before  the  Commission  have  been  stipulated  in  so  far  as  applicable 
into  the  present  record. 

The  75-per-cent  rate  on  feeders  was  originally  intended  for  appli- 
cation between  the  raising  point  and  feeding  grounds  direct,  but 
with  the  splitting  up  of  the  larger  ranches  and  herds  it  became  more 
convenient  and  less  expensive  to  buy  at  market  centers,  and  to-'day 
the  greater  part  of  the  stockers  and  feeders  are  bought  on  markets 
like  Kansas  City,  Sioux  City,  South  Omaha,  and  Chicago.  There 
are  other  advantages  in  the  market  system,  among  the  principal  of 
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which  are  the  ability  to  secure  a  uniform  lot  of  feeders,  which  will 
finish  for  market  at  the  same  time,  and  the  financing  of  the  feeding 
business,  which  is  carried  on  at  the  principal  markets  on  a  large  scale. 
The  present  complaint,  therefore,  is  largely  confined  to  the  relative 
service  to  the  markets  on  all  cattle,  on  the  one  hand,  and  on  stockers 
and  feeders  from  the  markets  to  the  feed  lots,  on  the  other. 

There  are  various  reasons  assigned  by  each  party  for  and  against 
the  proposed  increase  in  these  rates,  complainants  contending  that 
from  the  standpoint  of  value,  character  and  cost  of  service,  damage 
claims,  an  insured  second  haul  to  market  on  the  fat  cattle,  and  the 
value  of  the  service  to  the  shipper,  the  75-per-cent  rate  on  feeders  is 
reasonable  compared  with  the  service  and  rate  on  market  cattle; 
whereas  the  defendants,  while  denying  any  appreciable  difference  in 
the  cost  of  service  between  market  cattle  and  feeders,  rest  mainly 
upon  the  contention  that  "  cattle  are  cattle,"  with  no  such  dissimi- 
larity of  transportation  conditions  as  to  warrant  a  lower  rate  on  the 
one  class  than  on  the  other. 

It  is  further  contended  that  the  existing  rates  are  dependent  upon 
the  use  jto  which  the  cattle  are  put  and  that  this  is  contrary  to  the 
Commission's  rulings.  We  are  not  convinced,  however,  of  the  appli- 
cability of  this  argument  to  the  present  case,  the  decisions  cited 
involving  shipments  (of  coal)  used  for  different  purposes  but  trans- 
ported under  substantially  similar  circumstances  and  conditions, 
while  here,  although  the  commodity  may  in  its  general  nature  be  the 
same,  the  continuance  of  the  lower  rate  is  demanded  on  feeders  be- 
cause of  an  alleged  substantial  dissimilarity  in  the  transportation 
service  from  that  on  market  cattle,  and  of  the  value  of  that  service  to 
the  shipper.  As  stated,  all  cattle,  whether  fat  cattle,  stockers,  or  feed- 
ers, pay  the  full  100-per-cent  rate  to  market,  whether  sold  to  the  pack- 
ing houses  for  slaughter  or  returned  to  some  country  point  for  further 
feeding,  thus  marking  a  clear  line  of  cleavage  between  the  inbound 
and  outbound  movements  and  preventing  the  exercise  of  any  discre- 
tion in  rate  application,  except  perhaps  to  a  few  points  (like  Cedar 
Rapids)  which  have  packing  industries  and  receive  in  addition  a  con- 
siderable number  of  feeders. 

This  presents  another  alleged  possibility  for  manipulation  sug- 
gested by  defendants,  by  shipping  to  a  point  like  South  Chicago 
and  reshipping  to  the  Chicago  market  in  defeat  of  the  fat-cattle 
rate,  but  as  no  specific  instances  could  be  shown  and  the  record  is 
so  clear  as  to  the  shrinkage  from  unloading,  which  would  com- 
pletely offset  any  rate  advantage,  and  more,  we  can  not  consider  this 
as  controlling.  Moreover,  a  possible  manipulation,  which  is  punish- 
able under  other  sections  of  the  statute,  should  not  alone  deprive 

shippers  of  reasonable  rates  to  which  otherwise  they  would  be  en- 
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titled.  We  shall  therefore  look  to  the  transportation  conditions 
affecting  the  rate. 

There  are  but  few  figures  submitted  on  cost  of  service  and  these  are 
not  claimed  to  accurately  reflect  the  situation.  It  therefore  becomes 
necessary  to  deal  broadly  with  the  complaint,  without  any  attempt 
to  find  with  accuracy  and  certainty  the  exact  extent  of  any  particular 
influence  on  the  rate. 

There  is  a  difference  in  the  value  of  feeders  and  fat  cattle  of  from 
$1  to  $3  per  100  pounds,  averaging  perhaps  a  trifle  under  $2,  6r  some- 
thing less  than  40  per  cent.  The  minimum  carload  weight  is  the  same 
on  all  cattle,  and  while  there  is  a  diversity  of  opinion  as  to  the  relative 
loading  of  fat  cattle  and  feeders,  the  record  as  a  whole  seems  to 
establish  that  on  the  average  there  is  not  much  difference  in  the  actual 
carload  weights. 

Fat  cattle  are  the  subject  of  heavy  claims  for  shrinkage  and  fall 
in  price  from  delays  in  reaching  the  markets  and  from  their  becoming 
stale  and  below  the  standard  in  appearance,  a  condition  which  expe- 
rienced buyers  readily  recognize  and  reflect  in  the  price.  It  is  desir- 
able to  feed  and  water  cattle  before  the  opening  of  market,  and  a 
delay  of  two  hours  may  form  the  basis  for  heavy  claims.  Claims  for 
delay  on  stockers  and  feeders  are  exceedingly  rare,  as  there  is  no 
market  to  meet,  and  any  shrinkage  is  overcome  in  a  short  time  with- 
out great  expense.  Several  feeders  of  cattle  with  experiences  of  from 
20  to  30  years  testified  to  having  filed  not  more  than  one  or  twp,  if 
any,  such  claims. 

More  expeditious  handling  of  market  cattle  is  thus  required  than  of 
feeders  and  stockers,  and  for  long  hauls  the  carriers  operate  special 
trains  to  market,  usually  on  certain  days  of  the  week,  upon  being 
tendered  the  required  number  of  cars,  ranging  from  five  up.  As 
a  great  percentage  of  market  cattle  originates  on  branch  lines 
there  is  necessitated  the  distribution  of  empty  cars  and  the  pick-up 
service  on  the  loaded  cars  for  consolidation  at  the  junction  point 
into  special  trains.  These  trains  have  precedence  over  all  other 
freight,  and  in  some  instances  over  passenger  traffic.  Stockers 
and  feeders,  however,  move  in  the  regular  freight  trains,  as  way 
freight,  and  frequently  are  sidetracked  for  market  cattle  or  other 
fast  freight  Delays  of  from  several  hours  to  a  day  or  two  are  not 
uncommon  in  reaching  destination.  There  is  much  difference  of 
opinion  as  to  whether  it  is  cheaper  to  handle  feeders  irregularly,  a 
car  here  and  there,  or  to  transport  market  cattle  in  through  expedited 
trains,  and  while  it  is  impracticable  to  measure  the  exact  difference  in 
cost,  it  seems  reasonably  clear  that  the  expedited  service,  with  its 
greater  resulting  damage  claims,  is  the  more  expensive,  and  certainly 
the  value  of  the  service  to  the  shipper  is  substantially  greater  on 
market  cattle. 
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It  is  equally  difficult  to  apportion  with  certainty  the  benefits  from 
available  empty  cars  at  loading  points  of  market  and  feeder  cattle, 
respectively,  but  considering  the  comparatively  few  markets  with 
their  large  consignments,  and  the  greater  number  of  widely  divergent 
destinations  of  occasional  shipments  of  feeder  cattle,  it  seems  clear 
that  the  balance  of  advantage  is  with  the  movement  of  the  latter. 

The  present  relative  adjustment  of  rates  has  been  in  effect  for  25 
years  or  more,  and  the  burden  is  upon  the  carriers  to  justify  its  discon- 
tinuance by  the  proposed  advances.  We  can  not  accept  the  carriers' 
contention  that  the  75-per-cent  rate  on  stockers  and  feeders  is  a  gratuity 
to  be  withdrawn  at  will.  The  question  is  whether  under  all  the  cir- 
cumstances and  conditions  the  proposed  rates  are  reasonable  for  the 
service  performed,  and  in  determining  that  question  no  particular 
factor  should  exclude  others  of  important  bearing,  unless  of  control- 
ling force.  Considering  all  of  the  facts,  circumstances,  and  condi- 
tions appearing,  it  is  our  opinion,  finding,  and  conclusion  that  an  in- 
crease in  the  rates  here  involved  has  not  been  justified,  and  conse- 
quently that  the  proposed  increased  rates  in  the  tariffs  hereinbefore 
enumerated  are  unreasonable  and  unjust.  It  is  our  further  finding 
that  the  rates  on  stockers  and  feeders  now  in  effect  should  not  be 
exceeded  for  the  future. 

We  shall  expect  the  carriers  to  cancel  these  proposed  rates  by 
April  15,  1912,  and  permission  is  hereby  given  to  make  the  can- 
cellation effective  on  one  day's  notice.  If  this  is  not  done  by  the  date 
specified  a  suitable  order  will  be  entered* 
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CHICAGO,  WILMINGTON  &  VERMILLION  COAL 

COMPANY 

v. 

CHICAGO,   BURLINGTON   &   QUINCY   RAILROAD   COM- 

PANY  ET  AL. 


Submitted  December  15, 1911.    Decided  February  12,  1912. 


Upon  complaint  that  complainant's  coal  mine  at  Thayer,  111.,  is  the  only  mine 
excepted  from  the  Chicago,  Burlington  &  Quincy  Railroad's  general  practice 
of  building  and  operating  mine  spurs  in  its  Illinois  fields,  and  that  this  car- 
rier also  refuses  to  operate  such  spur  after  construction  thereof  by  complain- 
ant or  to  grant  an  allowance  for  the  service  now  rendered  by  complainant ; 
Held,  upon  the  facts  of  record,  That  defendant  subjects  complainant  to 
unreasonable  prejudice  and  disadvantage,  from  which  practice  it  should 

cease  and  desist 

» 

Oeorge  C.  Mastin,  John  /.  Sherlock^  Frank  Crozier,  and  Luther  M. 
Walter  for  complainant. 

Hal  C.  Bangs  for  Chicago,  Zeigler  &  Gulf  Railway  Company. 

Chester  M.  Dawes  and  R.  B.  Scott  for  Chicago,  Burlington  & 
Quincy  Railroad  Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

Complainant  operates  a  coal  mine  at  Thayer,  111.,  about  three  miles 
east  of  the  Beardstown  branch  of  the  Chicago,  Burlington  &  Quincy 
Railroad  and  directly  on  the  Chicago  &  Alton.  In  1907  it  constructed 
a  spur  track,  2.71  miles  long,  to  the  Burlington  at  Thayer  junction'. 
which  spur  is  now  operated  under  the  corporate  name  of  the  Thayer 
Junction  Railway.  The  Burlington  has  built  and  operates  spur 
tracks  to  other  mines  in  the  Springfield  group,  in  which  Thayer  is 
located,  as  well  as  in  the  southern  group,  but  refused  either  to  build, 
or,  after  construction  by  complainant,  to  operate  the  connection  be- 
tween its  rails  and  complainant's  mine.  The  petition  asks  for  an 
allowance  per  car  for  the  service  rendered  or  that  in  other  suitable 
manner  the  defendants  be  required  to  correct  the  alleged  unjust  dis- 
crimination.   Reparation  is  asked  on  past  shipments. 
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The  practice  of  the  Burlington  has  been  to  build  mine  spurs  in 
these  fields  upon  being  deeded  the  right  of  way.  Only  one  other  mine 
on  that  tine  has  constructed  its  own  track,  and  in  this  instance  the 
expense  is  being  repaid  in  purchase  thereof  by  the  Burlington.  At 
all  the  other  Burlington  mines  except  Thayer,  the  track,  in  addition 
to  construction  by  that  carrier,  has  been  operated  by  it  without  extra 
charge  above  the  group  rate  applicable  from  stations  on  its  own  rails. 
It  was  agreed  originally  to  place  the  Thayer  mine  upon  the  same 
basis,  but  this  agreement  was  abandoned,  partly  because  of  protest  by 
the  Chicago  &  Alton,  and  partly  because  it  was  not  desired  to  expend 
the  required  sum  at  that  time  in  the  Springfield  group,  neither  of 
which  considerations,  it  may  be  remarked,  justifies  an  unjust  dis- 
crimination against  the  complainant's  mine.  Coal  from  the  southern 
group  is  domestic  coal  of  superior  quality  to  that  from  the  mines 
near  Springfield,  which  is  largely  used  for  steam  purposes,  and  as 
it  produces  greater  revenue  in  reaching  more  distant  markets,  the 
defendant  states  it  has  been  its  policy  to  give  preference  to  the  de- 
velopment of  this  field,  over  the  Springfield  group.  Complainant 
then  built  the  spur  on  its  own  account,  being  compelled  to  that  action 
by  the  limited  interstate  markets  afforded  by  the  Alton  and  by  the 
failure  of  that  carrier  to  furnish  adequate  equipment  and  its  refusal 
to  deliver  its  cars  to  foreign  lines  in  winter,  thereby  materially  affect- 
ing sales  in  other  months. 

defendant  built  and  operates  a  connection  with  the  Royal  colliery 
at  Virden,  four  miles  south  of  Thayer,  and,  while  receiving  most  of 
the  tonnage  from  this  mine,  also  performs  a  switching  service  to  the 
Chicago  &  Alton.  It  has  also  similarly  favored  the  Glen  Ridge  mine, 
15  miles  south  of  Thayer;  the  Litchfield  mine,  25  miles  south;  and 
numerous  mines  in  the  southern  group,  the  spurs  ranging  in  length 
from  a  few  hundred  feet  to  one  under  construction  of  approximately 
five  miles. 

Considerable  evidence  is  introduced  with  reference  to  the  Zeigler 
mine  at  Zeigler,  111.,  in  the  southern  group.  The  Zeigler  mine  is 
about  a  mile  north  of  the  town  of  that  name,  both  being  served  by 
the  Chicago,  Zeigler  &  Gulf  Railway,  a  property  of  the  Zeigler  coal 
interests.  The  Zeigler  road  is  from  four  to  six  miles  in  length,  and 
has  connections  with  the  Illinois  Central  and  Iron  Mountain.  In 
order  to  share  in  this  traffic  the  Burlington  constructed  a  track 
8,600  feet  in  length  to  this  line  and  now  makes  an  allowance  of  $1 
per  car,  as  part  of  a  joint  rate,  on  all  coal  delivered  to  it  by  that  car- 
rier. The  Zeigler  road  has  one  engine  and  three  or  four  cars,  main- 
tains a  station  and  agent,  and  is  operated  independently.  Practically 
all  its  business  is  coal,  probably  3.000  pounds  of  merchandise  a  week 
being  handled  in  addition,  in  the  transportation  of  which  it  also 

28  I.  C.  a 


0.,  W.  A  V.  GOAL  CO.  V.  C.,  B.  ft  Q.  B.  B.  GO.  15 

ceives  a  division  of  the  joint  rate.  The  Zeigler  mine  has  been  oper- 
ated about  a  year  and  a  half  by  the  Bell  &  Zoller  Mining  Company 
and  the  Zeigler  road  by  tke  Leiter  interests  under  ah  individual 
agreement  that  the  Bell  &  Zoller  Company  shall  receive  half  the 
profits  or  sustain  half  the  loss  of  its  operation.  Immediately  prior 
to  the  Bell  &  Zoller  lease  the  mine  appears  to  have  been  closed  down 
and  with  it  the  Zeigler  road.  The  Thayer  Junction  Bail  way  like- 
wise has  one  engine,  a  few  cars,  and  its  own  crew,  but  does  not  par- 
ticipate in  any  joint  rates  or  file  tariffs  with  the  Commission. 

In  the  case  of  both  these  roads,  the  Burlington's  connection  with 
the  traffic  ends  with  placing  empty  cars  upon  its  siding  and  collecting 
the  loaded  cars.  All  coal  from  Thayer  is  billed  by  defendant  "  Vir- 
den  (Thayer),"  and  Thayer  is  shown  as  a  Burlington  station  in  that 
carrier's  tariffs. 

Complainant  contends  that  the  situation  at  its  mine  is  in  all  sub- 
stantial respects  similar  to  that  at  Zeigler  except  that  it  does  not  con- 
sider the  Thayer  Junction  Railway  a  common  carrier  under  the 
rulings  of  the  Commission,  although  as  much  entitled  to  be  so  con- 
sidered as  the  Zeigler  road.  The  Burlington,  on  the  other  hand, 
differentiates  the  conditions  at  Thayer  and  Zeigler  on  the  theory  that 
the  Zeigler  road  is  a  common  carrier  and  the  $1  per  car  allowance 
a  division  of  a  joint  rate,  whereas  the  Thayer  Junction  Railway  is  a 
mere  plant  facility.  It  also  asserts  that  the  Zeigler  spur  remained 
practically  idle  for  a  year  after  completion  and  that  the  competition 
of  the  other  carriers  necessitated  an  allowance  in  order  to  secure  to 
it  any  share  of  the  traffic  from  the  Zeigler  mine. 

Upon  the  whole,  the  record  does  not  show  any  substantial  differ- 
ence in  the  physical  conditions  existing  at  the  Thayer  mine  and  other 
Burlington  mines  in  the  immediate  fields  whose  spurs  have  been  con- 
structed and  operated  by  that  carrier  and  none,  except  in  form,  be- 
tween the  Thayer  and  Zeigler  roads,  the  latter  allowance  also  being, 
in  effect,  to  the  Zeigler  mine.  The  question  arises  whether  the  Com- 
mission can  remove  such  discrimination.  It  is  mainly  under  the 
section  prohibiting  unjust  discrimination  that  complainant  asks 
relief.  In  the  original  petition  it  is  prayed  that  an  allowance  be 
granted  or  that  the  Zeigler  allowance  be  discontinued,  the  amount 
asked  for  complainant's  service  being  $1.75  per  car.  At  the  hearing 
this  was  increased  to  $3  per  car,  and  at  the  argument  it  was  urged 
that  the  Burlington  be  required  to  purchase  this  spur  as  reparation 
for  an  expense  which  should  originally  have  fallen  upon  that  carrier 
under  its  general  practice  in  such  cases.  In  other  words,  complain- 
ant claims  that  the  measure  of  the  discrimination  against  it,  regardless 
of  the  amount  of  the  allowance  to  the  Zeigler  road  or  mine  or  the  cost 
of  the  Burlington's  spur-track  service  at  other  mines,  is  the  total 
expenditure  in  furnishing  a  highway  to  the  Burlington's  rails. 

m.ca 


16  INTSBSTATE  COMMERCE  COMMISSION  REPORTS. 

We  find  that  the  defendant  has  subjected  complainant  to  undue  and 
unreasonable  prejudice  and  disadvantage,  from  which  practice  it  will 
be  expected  to  cease  and  desist.  We  shall  make  no  order  at  this  time, 
but  will  hold  the  case  open  until  May  1,  1912,  pending  advice  from 
the  defendant  company  as  to  its  course  in  conforming  with  the  views 
herein  expressed.  The  subject  of  allowances  or  divisions  of  the 
kind  herein  referred  to  is  under  consideration  by  the  Commission  in 
other  cases,  and  nothing  herein  said  should  be  considered  as  sanction- 
ing or  expressing  any  opinion  upon  the  question  of  allowances  to 
either  of  these  mines.  The  validity  of  the  allowance  or  so-called 
division  accruing  to  the  Zeigler  road  would  appear  to  be  at  least 
questionable  in  view  of  the  fact  that  when  the  owning  coal  company 

shuts  down  this  alleged  carrier  also  suspends  operation. 

23  L  c.  a 


No.  3771. 

STONEGA  COKE  &  COAL  COMPANY  ET  AL. 

v. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Submitted  February  15,  191t.    Decided  March  It,  1912. 


1.  A  railroad  company  which  holds  itself  out  to  the  public  as  a  common  carrier,  files 

tariffs  with  and  makes  reports  to  the  Interstate  Commerce  Commission  required 
by  law  of  common  carriers,  and  engages  in  the  transportation  of  interstate 
traffic,  is  a  common  carrier  subject  to  the  provisions  of  the  act  to  regulate 
commerce. 

2.  The  character  of  service  a  railroad  company  renders,  and  holds  itself  out  as  willing 

to  render,  is  the  controlling  inquiry  in  a  proceeding  to  determine  whether  such 
company  is  a  common  carrier. 

3.  Through  routes  and  joint  rates  for  the  transportation  of  coal  and  coke  from  com- 

plainants' mines  and  plants  at  or  in  the  vicinity  of  Keokee,  Va.,  to  various  points 
in  Kentucky,  Ohio,  and  other  states,  required  to  be  established  by  defendants. 

4.  The  fact  that  a  carrier  maintains  lower  rates  from  points  on  its  own  line  than  rates 

in  force  on  the  same  kind  of  traffic  from  nearby  points  on  the  line  of  another 
railway  and  not  on  its  own  line,  does  not  of  itself  amount  to  undue  discrimina- 
tion against  shippers  at  the  latter  points. 

5.  The  principal  defendant  renders  a  transportation  service  to  owners  of  coal  opera- 

tions in  the  Black  Mountain  district  of  Virginia,  on  the  line  of  the  Virginia  A 
Southwestern  Railway,  but  refuses  to  render  a  like  service,  under  substantially 
similar  circumstances  and  conditions,  to  complainants'  coal  operations  in  the 
Appalachia  district  on  the  Interstate  Railroad ;  Held,  That  such  conduct  amounts 
to  undue  discrimination  against  complainants. 

William  A.  Glasgow,  jr.,  and  J.  F.  BuUxtt  for  complainants. 
Helm  Bruce  and   William  A.  Norihcutt  for  Louisville  &  Nashville 
Railroad  Company. 

R.  Walton  Moore  for  Virginia  &  Southwestern  Railway  Company. 

Report  of  the  Commission. 

MoChord,  Commissioner: 

Complainants  are  corporations  engaged  in  mining  coal  and  manu- 
facturing coke  in  Wise  and  Lee  counties,  in  the  state  of  Virginia.  By 
their  petition,  filed  January  17,  1911,  they  ask  that  through  routes 
and  joint  rates  be  established  from  their  mines  and  coking  plants  over 
the  lines  of  defendants  to  various  designated  points  in  Kentucky, 
Ohio,  and  other  states.  They  assail  the  present  rates  as  unduly  dis- 
criminatory against  them  in  favor  of  their  competitors  in  the  same 
general  territory. 

The  operations  of  complainant  Stonega  Coke  &  Coal  Company  are 
located  at  Stonega,  Roda,  Osaka,  Arno,  and  Imboden  in  Wise  county, 
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and  at  Keokee  in  Lee  county.  Those  of  complainant,  Blackwood 
Coal  &  Coke  Company,  are  located  at  Blackwood  and  Roaring  Fork 
in  Wise  county. 

The  main  line  of  the  defendant  Interstate  Railroad  Company 
extends  from  Stonega  to  Appalachia,  Va.,  where  it  connects  with  the 
Louisville  &  Nashville  and  Virginia  &  Southwestern  lines,  and  thence 
via  Blackwood  to  Norton,  Va.,  where  it  connects  with  the  Norfolk  & 
Western  Railway.  It  has  branch  lines  extending  to  Roda,  Osaka, 
Arno,  and  Roaring  Fork,  all  of  which  points  it  serves. 

The  line  of  the  defendant  Virginia  &  Southwestern  Railway 
Company,  which  comes  up  from  the  south,  connects  with  the  Louis- 
ville £  Nashville  and  Interstate  railroads  at  Appalachia.  It  con- 
tinues thence  in  a  southwesterly  direction  via  Imboden  and  Keokee 
to  St.  Charles,  Va.,  a  distance  of  about  26  miles.  It  also  has  a  line 
extending  from  Appalachia  in  a  northeasterly  direction  via  Norton 
to  the  Toms  Creek  coal  field. 

The  line  of  the  defendant  Louisville  &  Nashville  Railroad  Company 
reaches  this  region  via  Corbin  and  Middles  borough,  Ky.,  and  Cumber- 
land Gap  and  Pennington,  Va.  Its  main  line  extends  to  Appalachia, 
where  it  connects  with  the  Virginia  &  Southwestern  and  Interstate 
railroads,  and  thence  to  Norton,  where  it  connects  with  the  Norfolk  & 
Western.  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  which  operates  north  and  west  of  the  Ohio  River,  main- 
tains connections  with  the  Louisville  &  Nashville. 

The  following  map  illustrates  the  situation. 
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The  distances  are  approximately  as  follows :  From  Appalachia  to 
St.  Charles,  25  miles,  via  Virginia  &  Southwestern;  from  Appalachia 
to  Pennington  Gap,  24  miles,  via  Louisville  &  Nashville;  from  Pen- 
nington Gap  to  Pocket,  3  miles,  via  Louisville  &  Nashville  (branch) ; 
from  Pocket  to  St.  Charles,  4  miles,  via  Virginia  &  Southwestern; 
from  Appalachia  to  Stonega,  5  miles,  via  Interstate  Railroad;  from 
Appalachia  to  Roaring  Fork,  8  miles,  via  Interstate  Railroad. 

There  are  numerous  coal  mines  at  and  in  the  vicinity  of  St.  Charles, 
in  what  is  known  as  the  Black  Mountain  district.  Complainants' 
mines  and  plants  are  in  what  is  known  as  the  Appalachia  district, 
which  extends  from  Black  Mountain  to  and  including  Norton,  about 
eleven  miles  east  of  Appalachia.  What  is  known  as  the  Toms  Creek 
district  lies  some  distance  farther  to  the  east,  but  no  points  in  that 
district  are  involved  in  this  proceeding. 

The  Louisville  &  Nashville  Company  groups  all  this  territory  from 
and  including  St.  Charles  to  and  including  Norton,  except  the  points 
where  complainants'  mines  and  plants  are  located,  on  the  same 
basis  of  rates  to  western  destinations  up  to  the  Ohio  River.  To  points 
beyond  the  Ohio  River  there  is  a  differential  in  favor  of  St.  Charles 
against  Appalachia,  which  is  admitted  to  be  an  error  that  should  be 
corrected. 

Complainants'  coal  and  coke  are  shipped  from  Keokee  via  the 
Virginia  &  Southwestern,  and  from  Stonega,  Roaring  Fork,  and 
other  points,  via  the  Interstate  Railroad,  to  Appalachia  and  there 
delivered  to  the  Louisville  &  Nashville  for  destination  points.  For 
this  transportation  service  to  Appalachia  the  originating  carriers 
are  paid  a  local  rate  of  10  cents  per  ton,  and  the  Louisville  &  Nash- 
ville is  paid  the  Appalachia  rates  thence  to  destination  points. 
Complainants  are  thus  charged  10  cents  per  ton*  more  to  reach  the 
same  markets  than  are  their  competitors  who  are  located  at  the 
other  points  named. 

The  Louisville  &  Nashville  Company  owns  a  branch  line  from  Pen- 
nington Gap  north  for  a  distance  of  about  3  miles  to  a  point  where  it 
connects  with  the  Virginia  &  Southwestern  (now  owned  and  controlled 
by  the  Southern  Railway).  From  this  point  it  reaches  the  mines  at 
and  in  the  vicinity  of  St.  Charles  over  the  rails  of  the  Virginia  & 
Southwestern  Company. 

For  some  time  prior  to  1903,  under  an  agreement  with  the  Virginia 
Coal  &  Iron  Company  (now  the  lessor  of  the  Stonega  Coke  &  Coal 
Company),  the  Louisville  &  Nashville  Company  delivered  empty  cars 
from  Appalachia  to  the  mines  and  plants  at  Stonega,  Roda,  Osaka, 
and  Arno  and  returned  the  loaded  cars  to  Appalachia,  and  transported 
the  same  thence  to  destination  points  at  the  regular  Appalachia  rates. 
A  controversy  arose  between  the  parties  as  to  the  character  and  extent 
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of  the  agreed  service,  and  thereupon  the  Louisville  &  Nashville  with- 
drew from  the  arrangement  and  discontinued  the  service  entirely. 

The  Louisville  &  Nashville  declines  to  perform  the  service  it  formerly 
rendered  and  refuses  to  establish  with  the  Interstate  Railroad  Com- 
pany through  routes  and  joint  rates  on  coal  or  coke  from  complain- 
ants' mines  and  plants.  The  traffic  is  reshipped  from  Appalachia  on 
new  or  original  billing,  and  can  not  be  billed  through  to  destination 
from  the  mines  or  plants. 

In  their  petition  complainants  allege  that  it  is  w  unreasonable  and 
unjust  and  discriminatory11  to  charge  them  on  their  coal  and  coke  10 
cents  per  ton  more  than  is  charged  their  competitors  to  the  same 
markets.  They  ask  that  through  routes  and  joint  rates  be  established 
from  their  mines  and  plants  to  Louisville  and  Cincinnati,  and  to  other 
designated  points  on  the  Louisville  &  Nashville  and  on  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  lines,  and  that  such  joint  rates  shall 
not  exceed  rates  contemporaneously  in  force  from  Norton,  Appa- 
lachia, and  St.  Charles. 

In  explanation  of  its  refusal  to  establish  through  routes  and  joint 
rates  with  the  Interstate  Railroad,  the  Louisville  &  Nashville  avers 
(1)  that  the  Interstate  Railroad  Company  is  not  a  common  carrier 
within  the  meaning  of  the  act  to  regulate  commerce,  but  is  merely  a 
plant  facility,  and  (2)  that  the  rates  it  now  receives  for  the  transporta- 
tion of  complainants'  traffic  are  so  low  that  to  divide  the  same  with 
the  Interstate  Railroad  Company  would  deprive  it  of  just  and  reason- 
able compensation  for  the  service  it  performs. 

The  Virginia  &  Southwestern  Company  avers  that  its  rate  of  10 
cents  per  ton  from  Keokee  to  Appalachia  is  a  low  charge  for  the 
service,  and  insists  that  there  should  be  no  reduction. 

Section  1  of  the  act  to  regulate  commerce,  after  defining  the  term 
"  transportation,"  as  applied  to  common  carriers,  provides  as  follows: 

*  *  *  and  it  shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of  this 
Act  to  provide  and  furnish  such  transportation  upon  reasonable  request  therefor,  and 
to  establish  through  routes  and  just  and  reasonable  rates  applicable  thereto;  and  to 
provide  reasonable  facilities  for  operating  such  through  routes  and  to  make  reasonable 
rules  and  regulations  with  respect  to  the  exchange,  interchange,  and  return  of  cars 
used  therein,  and  for  the  operation  of  such  through  routes,  and  providing  for  reason- 
able compensation  to  those  entitled  thereto. 

By  section  15  it  is  provided  that — 

The  Commission  may  •  *  *  establish  through  routes  •  •  #  and  may 
establish  joint  rates  as  the  maximum  to  be  charged  and  may  prescribe  the  division  of 
such  rates  *  •  •  and  the  terms  and  conditions  under  which  such  through  routes 
shall  be  operated,  whenever  the  carriers  themselves  shall  have  refused  or  neglected 
to  establish  voluntarily  such  through  routes    •    •    •    or  joint  rates. 

The  question  first  to  be  considered  is  whether  the  Interstate  Rail- 
road Company  is  a  carrier  subject  to  the  provisions  of  the  act  to  reg- 
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ulate  commerce.  The  company  was  incorporated  by  special  act  of 
the  legislature  of  Virginia  in  February,  1896.  By  its  charter  it  was 
"authorized  and  empowered  to  locate,  construct,  operate,  and  main- 
tain a  line  of  railroad"  from  a  point  in  Scott  county,  Va.,  through 
Lee  and  Wise  counties,  Va.,  to  a  point  on  the  state  line  between  Ken- 
tucky and  Virginia,  together  with  "such  branch  railroad  or  railroads 
from  the  said  main  line  *  *  *  as  it  may,  from  time  to  time, 
deem  expedient;  and  also  to  locate,  construct,  operate,  and  maintain 
such  railroad  or  railroads  *  *  *  as  it  may,  from  time  to  time, 
deem  necessary  for  the  accommodation  of  the  public,  or  to  connect 
with  any  other  railroad  that  is  now  or  hereafter  may  be  constructed 
in  or  to  any  of  said  counties.'1  It  was  further  authorized  "to  acquire 
by  lease  or  purchase,  equip,  maintain,  and  operate,"  a  railroad  there- 
tofore constructed  by  the  Virginia  Coal  &  Iron  Company  in  Wise 
county,  and  to  acquire  in  the  same  manner,  and  to  maintain  and 
operate,  a  part  of  the  South  Atlantic  &  Ohio  Railroad  (now  the  Vir- 
ginia &  Southwestern)  or  any  other  railroad,  and  to  connect  any  line 
it  might  construct  or  acquire  with  any  other  railroad  then  or  there- 
after constructed  in  any  of  said  counties.  It  was  also  authorized  to 
acquire,  either  by  donation,  purchase,  or  condemnation  proceedings,  all 
such  lands  and  materials,  as  it  might  need  "for  right  of  way,  depots, 
stations,  freight  yards,  and  other  railroad  purposes." 

The  maximum  capital  stock  of  the  company  was  $1,000,000,  but 
on  December  8,  1910,  the  State  Corporation  Commission  of  Virginia 
allowed  an  amendment  to  the  charter  increasing  the  stock  from 
$1,000,000  to  $1,500,000. 

The  company  was  organized  by  the  same  persons  who  owned  or 
were  interested  in  the  properties  of  the  Virginia  Coal  &  Iron  Company. 
It  thereupon  acquired  from  that  company,  as  authorized  by  the  char- 
ter, a  line  of  railway  previously  constructed  from  a  connection  with 
the  Louisville  &  Nashville  near  Appalachia  north  to  Stonega,  a  dis- 
tance of  between  five  and  six  miles,  and  thereafter  built  branches  to 
Rods,  Osaka  and  Arno. 

After  the  abrogation  of  the  aforesaid  agreement  between  the 
Louisville  ft  Nashville  Company  and  the  Virginia  Coal  &  Iron  Com- 
pany, the  Interstate  Railroad  Company  acquired  locomotives  and 
other  transportation  equipment  of  its  own,  and  built  a  line  from 
Appalachia  to  Norton,  and  also  branch  lines  to  Roaring  Fork  and  other 
points.  Its  purpose  is  stated  to  be  to  establish  and  operate  a  belt 
line  to  serve  the  coal  and  coke  industries  in  the  western  part  of  Wise 
county,  and  to  connect  such  industries  with  the  various  railway  lines 
which  penetrate  this  general  territory,  including  the  Louisville  & 
Nashville  and  Virginia  ft  Southwestern.  The  character  of  the  serv- 
ice it  now  renders  is  shown  by  the  following  facts: 
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1.  It  operates  about  30  miles  of  railroad  and  has  17  stations,  of 
which  7  are  shipping  stations  of  the  Stonega  Coke  &  Coal  Company. 
It  has  5  locomotives,  3  passenger  cars,  and  94  freight  cars — coal  cars, 
box  cars,  and  flat  cars.  It  operates  10  passenger  trains  daily  by 
schedule,  and  has  a  large  passenger  station  at  Appalachia  with  smaller 
stations  at  various  other  points. 

2.  It  files  tariffs  with  and  reports  to  this  Commission,  as  required 
by  law  of  common  carriers. 

3.  In  addition  to  carrying  the  traffic  of  the  Stonega  Coke  &  Coal 
Company,  it  transports  coal  and  coke  for  the  Blackwood  Coal  &  Coke 
Company,  the  Sutherland  Coal  &  Coke  Company,  the  Wise  Coal  & 
Coke  Company,  and  the  Colonial  Coal  &  Coke  Company,  all  of  which 
are  competitors  of  the  Stonega  Company. 

4.  It  maintains  through  routes  and  joint  rates  with  the  Carolina, 
Clinchfield  &  Ohio  Railroad  Company  to  points  reached  by  that  line, 
and  also  with  the  Norfolk  &  Western  Railway  Company  to  Lamberts 
Point,  Va. 

5.  It  carried  over  85,000  passengers  in  the  year  1909,  over  92,000  in 
the  year  1910,  and  over  73,000  during  the  first  nine  months  of  the 
year  1911.  Its  gross  receipts  from  all  sources  for  1910  amounted  to 
$123,133.07,  and  its  total  expenses  were  $99,492.83.  It  is  published 
as  an  originating,  intermediate,  or  delivering  carrier  in  tariffs  filed 
with  this  Commission  by  various  railroad  companies,  including  the 
Atlantic  Coast  Line,  the  Alabama  Great  Southern,  the  Illinois  Central, 
and  the  Louisville  &  Nashville.  Of  its  freight  revenue  for  the  year 
1910,  84.08  per  cent  was  derived  from  shipments  by  the  Stonega  Coke 
&  Coal  Company,  and  15.92  per  cent  from  other  shippers. 

6.  It  is  published  in  tariffs  of  the  Louisville  &  Nashville  Company, 
issued  in  1910,  as  a  participating  carrier  "on  classes  and  commodities, 
except  coal  and  coke/1  and  it  concurs  in  such  tariffs.  During  the 
year  1911  passengers  were  carried  from  points  in  Kentucky  to 
Stonega  on  through  tickets  sold  by  the  Louisville  &  Nashville  Com- 
pany. 

It  is  thus  seen  that  the  Interstate  Railroad  Company  holds  itself 
out  to  the  public  as  a  common  carrier;  it  files  tariffs  with  and  makes 
reports  to  this  Commission,  required  by  law  of  common  carriers,  and 
is  engaged  in  carrying  interstate  traffic,  both  passenger  and  freight; 
it  maintains  through  routes  and  joint  rates  with  various  other 
carriers,  and,  except  on  coal  and  coke,  with  the  Louisville  &  Nashville 
Company. 

The  history  of  the  Interstate  Railroad  Company  shows  that  the 
original  purpose  of  its  incorporators  was  to  enable  the  persons  inter- 
ested in  the  lands  of  the  Virginia  Coal  &  Iron  Company  to  develop 
their  properties.    Since  1903,  however,  the  company  has  extended 
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its  lines  until  it  now  owns  and  operates  about  30  miles  of  railroad, 
and  gives  a  general  freight  and  passenger  service.  It  serves  indus- 
tries on  its  main  line  and  branches  which  are  in  no  way  connected 
with  either  the  Virginia  Coal  &  Iron  Company  or  the  Stonega  Coke 
&  Coal  Company.  The  fact  that  the  larger  part  of  the  freight  it 
carries  is  for  the  Stonega  Company  does  not  determine  its  character 
to  be  that  of  a  plant  facility  rather  than  a  common  carrier. 

Questions  relating  to  the  ownership  of  carriers,  in  whole  or  in  part, 
by  large  shippers  over  their  lines,  have  been  several  times  before  this 
Commission.  In  the  Matter  of  Divisions  of  Joint  Rates,  10  I.  C.  C, 
385,  we  said  (p.  399) : 

The  mere  fact  that  this  road  is  to-day  entirely  owned  by  the  largest  individual 
shipper  over  it,  or  that  it  was  originally  organized  and  built  for  the  purpose  of  doing 
the  work  of  that  shipper,  is  not,  in  our  opinion,  controlling  against  the  legality  of  the 
transaction  before  us.  While  there  may  be  grave  objections  to  allowing  shippers  to 
build  and  operate  railroads  over  which  their  traffic  moves,  the  interstate  commerce 
act  contains  no  prohibition  of  that  kind. 

See  also  Crane  R.  R.  Co.  v.  P.  <k  R.  Ry.  Co.,  15  I.  C.  C,  248,  252, 
and  Crane  Iron  Works  v.  C.  R.  R.  Co.  of  N.  J.,  17  I.  C.  C,  514,  518. 

In  the  instant  case  it  is  not  the  complainant  Stonega  Coke  &  Coal 
Company,  but  the  Virginia  Coal  &  Iron  Company,  that  owns  nearly 
the  entire  stock  of  the  Interstate  Railroad  Company.  The  Virginia 
Coal  &  Iron  Company  leases  lands  to  the  Stonega  Coke  &  Coal  Com- 
pany, but  it  likewise  leases  lands  to  the  Blackwood  Coal  &  Coke 
Company,  and  to  the  Intermont  Coal  &  Iron  Company,  and  the  Vir- 
ginia Iron,  Coal  &  Coke  Company.  The  Keokee  Coal  &  Coke  Com- 
pany and  the  Imboden  Coal  &  Coke  Company  were  lessees  of  the 
Virginia  Coal  &  Iron  Company  until  their  properties  were  acquired  by 
the  Stonega  Coke  &  Coal  Company.  All  of  said  companies  are  com- 
petitors in  the  coal  and  coke  business.  The  stockholders  of  the  com- 
plainant Blackwood  Coal  &  Coke  Company  have  no  interest  in  the 
stock  of  the  Virginia  Coal  &  Iron  Company,  the  Stonega  Coke  &  Coal 
Company,  or  the  Interstate  Railroad  Company. 

In  Manufacturers9  Railway  Co.  v.  St.  L.,  I.  M.  <&  S.  Ry.  Co.,  21 
I.  C.  C,  304,  this  Commission,  speaking  to  the  question  whether  the 
complainant  in  that  case  was  a  common  carrier,  said  (p.  312): 

The  act  to  regulate  commerce,  limiting  its  application  as  it  does  to  common  carriers, 
was  passed  in  full  view  and  recognition  of  the  common  law  under  which  the  attitude 
and  actions  of  the  person,  whether  natural  or  artificial,  determines  whether  or  not  he 
or  it  is  in  law  a  common  carrier.  Speaking  in  general  terms,  a  carrier  could  become 
a  common  carrier  by  offering  its  services  as  such  to  the  public  upon  first  complying 
with  the  statutory  or  police  requirement  demanded  of  it  by  charter  or  otherwise.  The 
test  to  be  applied  in  determining  whether  a  person  is  a  common  carrier  really  is  whether 
he  holds  out,  either  expressly  or  by  a  course  of  conduct,  that  he  will,  so  long  as  he  has 
room,  carry  for  hire  the  goods  of  every  person  indifferently  who  will  bring  goods  to 
him  to  be  carried.    Nugent  v.  Smith,  1  G.  P.  Division  19,  27. 
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Tested  by  the  authorities  cited,  as  applied  to  the  facta  of  record, 
we  are  of  opinion  and  find  that  the  Interstate  Railroad  Company  is  a 
common  carrier  subject  to  the  provisions  of  the  act  to  regulate  com- 
merce. We  further  find  that  complainants  are  entitled  to  have  estab- 
lished by  order  of  this  Commission  through  routes  for  the  transporta- 
tion of  their  traffic  over  defendants'  lines,  and  to  have  established 
just  and  reasonable  rates  as  the  maximum  to  be  charged  for  such 
transportation. 

What  would  be  just  and  reasonable  rates  remains  to  be  considered, 
and  herein  is  involved  the  charge  of  discrimination.  Complainants 
contend  that  under  the  present  rate  adjustment  they  are  subjected  to 
undue  prejudice  and  disadvantage  in  favor  of  their  competitors  at 
Appalachia,  Norton,  and  St.  Charles. 

So  far  as  Appalachia  and  Norton  are  concerned,  we  do  not  think 
that  undue  discrimination  is  shown.  Those  points  are  on  the  Louis- 
ville &  Nashville  line,  whereas  the  points  where  complainants9  mines 
and  plants  are  located  are  not  on  that  line,  but  are  served  by  the 
Interstate  Railroad  and  the  Virginia  &  Southwestern.  The  fact  that 
the  Louisville  &  Nashville  maintains  rates  from  points  on  its  own 
line  on  a  lower  basis  than  rates  in  force  from  points  served  by  other 
railroads,  and  which  are  not  on  its  own  line,  if  discrimination  at  all, 
is  not,  in  our  judgment,  the  character  of  discrimination  which  the 
statute  condemns  as  undue  or  unreasonable. 

The  case  of  Black  Mountain  Coal  Land  Company  v.  8.  R.  Co.,  15 
I.  C.  C,  286,  is  cited  to  support  complainants1  contention.  That 
case  involved  rates  on  coal  and  coke  from  this  same  general  ter- 
ritory. The  Commission  condemned  as  unreasonable  a  charge  of 
10  cents  more  per  ton  on  shipments  of  coal  from  the  St.  Charles 
mines  than  from  mines  at  Appalachia  to  the  same  destinations.  But 
St.  Charles  and  Appalachia  are  both  on  the  same,  railroad,  and  that 
fact  was  not  only  recognized  by  the  Commission,  but  was  stated  as 
one  of  the  grounds  for  the  conclusion  reached. 

Reduced  to  its  last  analysis,  the  insistence  here  is  simply  that 
the  greater  service  rendered  by  the  Louisville  &  Nashville  Company 
in  the  transportation  of  coal  and  coke  from  Norton  than  it  renders 
for  the  same  rates  in  the  transportation  of  coal  and  coke  from  Appa- 
lachia to  the  same  destinations  works  discrimination  against  com- 
plainants, because  the  Norton  mines  thereby  get  the  benefit  of  a 
service  which  complainants'  mines  on  the  Interstate  Railroad  do  not 
receive. 

We  do  not  think  the  proposition  is  sound  or  that  support  for  it  is 
found  in  the  ruling  in  the  cited  case. 

The  Black  Mountain  situation  presents  a  different  question. 
The  St.  Charles  mines  are  not  on  the  line  of  the  Louisville  &  Nashville! 

28LC.O. 


8T0KBGA  OOKB  A  COAL  00.  V.  U  A  K.  B.  B.  00.  25 

but  are  served  by  that  company  over  the  line  of  the  Virginia  &  South- 
western under  some  sort  of  agreement  between  the  two  roads.  The 
terms  of  the  agreement  are  not  shown,  but  it  appears  that  the 
Louisville  &  Nashville  pays  the  Virginia  &  Southwestern  for  trackage 
rights  from  a  point  called  Pocket,  the  terminus  of  its  branch  line 
extending  from  Pennington  Gap,  to  the  mines  at  St.  Charles.  The 
distances  from  that  point  to  the  mines  vary  from  3  to  7  miles. 

Objection  is  made  that  discrimination  in  favor  of  the  St.  Charles 
mines  is  not  charged  in  the  petition,  but  we  do  not  think  the  objection 
well  taken.  Under  the  technical  rules  of  pleading  usually  followed 
in  courts  of  law  there  might  be  grounds  for  such  objection,  but  we 
find  no  justification  for  it  under  the  more  liberal  rules  applied  by  this 
Commission.  From  the  petition  as  a  whole  we  think  it  clear  that  the 
charge  of  discrimination  embraces  the  mines  at  St.  Charles  as  well  as 
those  at  Norton  and  other  points  in  the  Appalachia  district.  Besides, 
the  entire  situation  was  gone  into  at  the  hearing,  and  evidence  was 
submitted  which  shows  to  some  extent  the  service  rendered  by  the 
Louisville  &  Nashville  and  Virginia  &  Southwestern  to  the  mines  at 
and  in  the  vicinity  of  St.  Charles,  and  no  claim  is  made  that  undue 
advantage  has  been  taken  of  any  party  to  the  proceeding. 

The  evidence  is  to  the  effect  that  the  Louisville  &  Nashville  delivers 
empty  cars  to  the  St.  Charles  mines  and  returns  the  loaded  cars  to  its 
own  line,  without  charge  for  the  service  either  way,  and  that  the  Vir- 
ginia &  Southwestern  does  the  same.  The  rates  charged  by  both 
companies  are  the  same  as  the  rates  from  Appalachia.  The  mines 
have  no  engines  of  their  own. 

The  service  performed  by  the  Louisville  &  Nashville  for  the  St. 
Charles  mines,  as  far  as  appears,  is  similar  to  the  service  formerly 
performed  by  that  company  for  the  mines  on  the  Interstate  Railroad 
under  the  agreement  hereinbefore  referred  to;  and,  in  addition  to  the 
expense  of  such  service,  the  Louisville  &  Nashville  pays  the  Virginia 
&  Southwestern  for  trackage  rights  by  means  of  which  it  reaches 
the  mines  at  St.  Charles. 

The  average  length  of  haul  covered  by  the  service  for  the  St. 
Charles  mines  is  not  materially  different  from  the  average  distance 
between  Appalachia  and  complainants'  operations  at  Stonega  and 
other  points  on  the  Interstate  Railroad.  In  other  respects  the  trans- 
portation conditions,  so  far  as  here  appears,  are  substantially  the 
same.. 

Briefly  stated,  the  situation  is  this:  The  operations  are  all  off  the 
line  of  the  Louisville  &  Nashville;  the  conditions  of  transportation  are 
substantially  the  same  as  between  the  two  fields;  yet  the  Louisville 
&  Nashville  Company  gives  to  the  St.  Charles  operations  a  servi 
which  it  refuses  to  give  to  complainants'  operations. 
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Complainants  have  expressed  through  their  counsel  a  willingn 
to  have  the  Louisville  &  Nashville  Company  operate  over  the  Inter- 
state Railroad  and  serve  their  mines  in  the  same  manner  that  it 
serves  the  St.  Charles  mines,  and  the  record  indicates  that  the 
Louisville  &  Nashville  Company  may  not  be  averse  to  an  arrange- 
ment of  that  kind.  There  is,  however,  no  appearance  for  the  Inter- 
state Railroad,  and  nothing  to  indicate  whether  that  company  would 
agree  to  such  an  arrangement.  As  already  stated,  we  are  not 
informed  of  the  terms  of  the  agreement  with  the  Virginia  &  South- 
western Railway  Company  under  which  the  Louisville  &  Nashville 
reaches  and* serves  the  St.  Charles  mines. 

Under  all  the  circumstances  and  conditions  we  are  of  the  opinion 
and  find  that  there  is  undue  discrimination  against  complainants  in 
favor  of  their  competitors  at  and  in  the  vicinity  of  St.  Charles,  to  the 
extent  that  the  Louisville  &  Nashville  Company  renders  a  service  to 
the  St.  Charles  mines  which  under  substantially  similar  circum- 
stances and  conditions  it  refuses  to  render  to  complainants'  opera- 
tions on  the  Interstate  Railroad.  The  reasonableness  of  the  rates  for 
the  transportation  of  coal  and  coke  from  this  region  to  points  west 
thereof  has  been  gone  into  to  some  extent.  Suffice  it  to  say  this 
question  is  involved  in  a  separate  proceeding  now  pending  before  this 
Commission  and  is  not  directly  involved  here. 

In  the  present  state  of  the  record,  however,  we  are  unable  to  deter- 
mine what  the  rates  should  be  in  order  to  remove  the  discrimination. 
It  may  be  that  the  defendants  will  be  willing  to  establish  a  service 
to  and  from  complainants'  mines  and  plants,  on  the  Interstate 
Railroad,  on  the  same  basis  as  the  service  now  in  effect  to  and  from 
the  St.  Charles  mines,  on  the  Virginia  &  Southwestern,  and  thereby 
remove  the  discrimination;  and  an  opportunity  will  be  given  them 
to  do  so.  Should  they  fail  to  reach  a  satisfactory  adjustment,  a  fur- 
ther inquiry  will  be  had  by  the  Commission  and  such  order  made  as 
may  be  found  necessary  and  proper. 

As  has  been  already  pointed  out,  complainants'  operations  at 
Keokee  are  on  the  line  of  the  Virginia  &  Southwestern.  In  the  light 
of  what  has  been  here  said  as  to  other  points  involved,  and  as  to  the 
general  situation  as  well,  we  see  no  reason  why  defendants  may  not 
themselves  establish  joint  rates  and  agree  upon  the  division  thereof 
from  that  point;  and  an  opportunity  will  be  afforded  them  to  do  so. 
If  they  can  not  reach  a  fair  and  proper  adjustment  as  to  the  joint 
rates  or  as  to  the  divisions  thereof,  the  Commission  will  after  further 
inquiry  determine  those  questions. 

Without  now  considering  the  reasonableness  of  the  present  grouping 
of  the  mines  in  this  territory,  defendants  will  be  expected  to  remove 
the  discrimination  herein  found  to  exist  and  to  establish  through 
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routes  and  joint  rates  for  the  transportation  of  coal  and  coke  from 
the  operations  of  complainants  at  and  in  the  vicinity  of  Keokee  on 
the  Virginia  &  Southwestern,  to  the  designated  destination  points  in 
Kentucky,  Ohio,  and  other  states,  as  prayed  for  in  the  petition. 

The  case  will  be  held  open  for  such  order  or  orders  as  may  be 
found  necessary  in  the  premises. 


Investigation  and  Suspension  Docket  Nos.  69, 69-A,  69-B,  and  69-C. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR 
THE  TRANSPORTATION  OF  LEMONS  IN  CARLOADS 
FROM  POINTS  IN  CALIFORNIA  TO  POINTS  IN  COLO- 
RADO, UTAH,  MONTANA,  AND  OTHER  INTERSTATE 
POINTS. 


Submitted  February  26,  1912.    Decided  March  11,  1912. 


Upon  consideration  of  the  facts  disclosed  by  the  record,  the  Commission  finds 
that  the  proposed  advance  in  the  lemon  rate  from  $1  to  $1.15  per  100  pounds 
from  points  in  California  to  points  in  Colorado,  Utah,  Montana,  and  other 
states  has  not  been  Justified  by  the  carriers.  The  $1  rate  found  reasonable 
and  prescribed  for  the  future. 

A.  F.  CaU  and  Cassoday,  Butler,  Lamb  <6  Foster  for  California 
Fruit  Growers'  Exchange  and  allied  associations. 

C.  W.  Durbrow  and  H.  A.  Scandrett  for  Southern  Pacific  Com- 
pany ;  Atchison,  Topeka  &  Santa  Fe  Railway  Company ;  San  Pedro, 
Loe  Angeles  &  Salt  Lake  Railroad  Company ;  Union  Pacific  Railroad 
Company ;  and  Oregon  Short  Line  Railroad  Company. 

Report  of  the  Commission. 

Pboutt,  Chairman: 

Rates  applicable  to  the  transportation  of  lemons  from  points  of 
production  in  California  to  various  interstate  destinations  in  other 
parts  of  the  United  States  are  carried,  for  the  most  part,  in  two 
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tariffs,  one  of  which  may  be  designated  as  the  transcontinental 
tariff  and  the  other  as  Gomph's  tariff.  The  transcontinental  tariff 
includes  Utah  common  points  and  all  territory  to  the  east  Gomph's 
tariff  applies  to  Oregon,  Washington,  Idaho,  Wyoming,  Montana, 
and  certain  points  in  North  Dakota  and  South  Dakota,  and  perhaps 
some  other  territory. 

Generally  speaking,  blanket  rates  have  applied  upon  both  oranges 
and  lemons  to  most  points  in  both  the  transcontinental  tariff  and  in 
Gomph's  tariff. 

For  some  years  previous  to  November,  1909,  the  rate  upon  lemons 
in  both  these  tariffs  had  been  $1  per  100  pounds,  but  at  that  time 
an  attempt  was  made  to  advance  this  rate  to  points  covered  by 
transcontinental  tariff  to  $1.15  per  100  pounds.  This  advance  was 
attacked  by  shippers,  and  after  an  extended  investigation  the  Com- 
mission finally  held  that  the  advance  was  improper  and  that  the 
rate  of  $1  should  be  restored;  but,  at  the  same  time,  carriers  were 
permitted  to  increase  the  minimum  applicable  to  the  shipment  of 
lemons.  Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.,  19  I.  C.  CL, 
148 ;  22  I.  C.  C.,  149. 

At  the  time  this  advance  was  sought  to  be  made  in  the  transcon- 
tinental tariff  no  change  was  made  in  Gomph's  tariff,  but,  effective 
December  9,  1911,  a  tariff  was  filed  advancing  the  lemon  rate  to 
points  covered  by  that  tariff  from  $1  to  $1.15.  Upon  protest  from 
shippers,  these  advances  were  suspended  by  the  order  of  the  Com- 
mission, and  are  here  the  subject  of  investigation. 

Since  the  advance  was  made  subsequent  to  January,  1910,  the 
burden  of  sustaining  the  reasonableness  of  the  advanced  rate  is  upon 
the  carriers,  who  rely  for  that  purpose  mainly  upon  two  propositions. 

1.  It  is  urged  that  no  possible  distinction  can  be  made  in  the 
rate  between  oranges  and  lemons  in  the  territory  now  under  consider- 
ation, and  that  since  the  rate  on  oranges  is  $1.15  the  rate  on  lemons 
should  be  the  same. 

In  considering  the  transcontinental  tariff  we  found  two  points  of 
distinction  between  the  transportation  of  lemons  and  that  of  oranges. 
in  that  the  average  haul  was  from  400  to  500  miles  less  in  case  of 
lemons,  and,  further,  in  that  the  loading  of  lemons  in  collapsible 
bunker  cars  might  properly  be  much  heavier  than  the  loading  of 
oranges.  For  these  reasons  we  sustained  a  rate  on  lemons  of  $1  as 
compared  with  a  rate  of  $1.15,  which  had  been  previously  approved 
by  the  Commission  as  reasonable  in  the  case  of  oranges. 

In  the  present  case  the  average  haul  is  as  great  in  case  of  lemons 
as  in  that  of  oranges.  The  difference  in  loading  may  exist  here  as 
to  eastern  destinations,  and  that  constitutes  a  very  substantial  dif- 
ference in  the  carload  transportation  of  the  two  commodities.    It 
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should,  however,  be  noted  that  even  though  there  were  no  distinction. 
it  would  not  for  that  reason  follow  that  a  rate  of  $1  for  the  trans- 
portation of  lemons  would  be  reasonable,  for,  while  there  is  in  effect 
a  rate  of  $1.15  upon  oranges  from  the  same  points  of  origin  to  the 
same  destinations,  that  rate  has  never  been  approved  by  this  Com- 
mission, nor  do  we  at  this  time  either  approve  or  disapprove  it. 

2.  The  second  proposition  of  the  defendants  involves  an  applica- 
tion of  rates  established  by  this  Commission  for  the  transportation 
of  oranges  from  points  of  production  in  Florida  up  to  so-called  base 
points.  It  is  said  that  the  Commission  has  established  as  reasonable 
a  rate  of  $1  per  100  pounds  from  points  of  production  to  Salt  Lake 
City;  and  that  if  the  gathering  rates  fixed  by  the  Commission  in 
the  Florida  case  were  applied  from  Salt  Lake  City  to  the  points  of 
destination,  the  result  would  be  in  nearly  all  cases  a  higher  charge 
than  $1.15. 

But  this  proposition  is  even  less  convincing  than  the  first;  for,  in 
the  first  place,  if  this  Commission  had  been  considering  the  Salt  Lake 
rate  entirely  by  itself  and  not  as  a  part  of  a  great  blanket,  the  integ- 
rity of  which  both  shippers  and  carriers  were  most  solicitous  to  main- 
tain, we  should  undoubtedly  have  established  a  much  less  charge 
than  $1  to  Salt  Lake  City  and  Ogden;  and,  in  the  second  place,  it 
is  difficult  to  see  what  analogy  there  can  be  between  a  proper  gather- 
ing charge  upon  these  roads  of  Florida,  with  but  little  freight  traffic 
except  that  contributed  by  the  fruit  and  vegetable  industries,  and 
the  service  from  Ogden  and  Salt  Lake  City  over  these  lines,  many  of 
which  are  among  the  strongest  in  the  country. 

If  any  use  whatever  is  to  be  made  of  the  rates  fixed  by  the  Com- 
mission up  to  Florida  base  points,  they  should  be  applied  from  point 
of  origin  to  final  destination. 

A  table  was  introduced  by  the  defendants  showing  the  actual  move- 
ment of  lemons  and  of  oranges  under  Gomph's  tariff  for  the  calendar 
year  1911.  From  this  it  appears  that  the  average  number  of  miles 
over  which  the  shipments  actually  moved  from  the  point  of  origin 
to  destination  in  case  of  lemons  was  1,799;  but  the  statement  also 
shows  that  in  many,  and  indeed  most,  instances  the  route  traveled 
was  not  the  reasonably  direct  one,  but  a  circuitous  one.  Thus,  there 
were  four  carloads  from  practically  the  same  point  of  origin  to  Butte, 
the  distances  covered  being  1,661,  1,224,  1,280,  and  2,086  miles.  The 
using  of  the  longer  route  very  much  increases  the  distance  which 
should  be  used  in  determining  a  proper  rate.  The  shippers  who 
were  present  upon  the  hearing  insisted,  and  the  defendants  did  not 
seriously  deny,  that  1,400  miles  would  be  a  fair  statement  of  the 
average  haul  under  Gomph's  tariff. 
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If  the  mileage  scale  established  by  the  Commission  in  the  Florida 
case  were  to  be  extended  to  1,400  miles,  although,  manifestly,  the 
increase  should  be  less  rapid  in  case  of  that  great  distance  than  for 
a  distance  of  600  miles,  which  was  the  extent  of  the  Florida  scale, 
the  resulting  rate  would  be  97  cents  per  100  pounds. 

If,  therefore,  it  be  assumed  that  this  Commission,  in  order  to  be 
consistent,  should  apply  its  Florida  scale  to  this  territory,  it  follows 
that  $1  is  too  high. 

The  shippers  introduced  upon  the  hearing  testimony  comparing 
the  rate  of  $1  on  lemons  with  rates  which  are  voluntarily  applied  to 
other  similar  commodities  from  producing  points  in  California  to  a 
great  number  of  these  same  destinations.  It  was  said  that  Great 
Falls,  Mont,  was  a  fairly  typical  point,  and  the  following  statement 
gives  the  figures  to  that  station,  the  haul  being  approximately  1,400 
miles. 


Commodity. 


Kind  of  car. 


Lemons !  Refrigerator 

Apples do 

Melons do 

Fresh  vegetables do 

Vegetables,  n.  o.  s do 

Deciduous  fruit do 


Mini- 
mum. 

Rate. 

Pounds. 

28,224 

$1.00 

30,000 

1.00 

24,000 

.80 

20,000 

.96 

24,000 

.80 

24,000 

1.U 

Freight. 


300.00 
ltt.00 
190.00 
ltt.00 
278.00 


It  will  be  seen  that  only  deciduous  fruits  take  a  higher  rate  than 
lemons,  and  that  here,  owing  to  the  lighter  loading,  per-car  earnings 
are  less. 

Upon  a  consideration  of  the  whole  situation  we  are  of  the  opinion 

and  find  that  the  advance  has  not  been  justified  by  the  carriers,  that 

rates  not  exceeding  $1  per  100  pounds  would  be  reasonable  between 

the  points  involved,  and  that  such  rates  should  not  be  exceeded  for 

the  future.    If  collapsible  bunker  cars  are  presented  for  loading 

with  the  bunkers  thrown  up,  carriers  may  by  their  tariffs  fix  such 

minima  as  will  require  the  loading  of  these  cars  to  their  full  capacity, 

not,  however,  exceeding  two  tiers  in  hejght 

An  order  will  be  issued  accordingly. 
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No.  8918. 

J.   J.   MEREDITH,   SHELBY   TAYLOR,   AND   HENRY    B. 

SCHREEBER,    CONSTITUTING   THE    RAILROAD    COM- 

MISSION  OF  LOUISIANA, 

v. 
ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  ET  AI* 


Submitted  January  16,  1912.    Decided  March  11,  1912. 


The  rates  from  Shreveport,  La„  to  points  in  eastern  Texas  are  higher  than  art 
maintained  from  Dallas,  Houston,  and  other  cities  within  Texas  to  such 
points  under  substantially  similar  circumstances  and  conditions.  This 
complaint  attacks  the  rates  from  Shreveport  as  unreasonable  and  as  dis- 
criminatory when  compared  with  Texas  intrastate  rates  of  the  same 
carriers,  Held: 

1.  That  the  present  class  rates  out  of  Shreveport  to  certain  points  in  Texas  on 

the  Texas  &  Pacific  Railway,  and  on  the  Houston,  East  &  West  Texas 
Railway,  are  unreasonable,  and  reasonable  rates  are  prescribed  for  the 
future. 

2.  That  the  present  relation  of  rates  gives  an  undue  preference  to  the  Texas 

cities  in  question  and  effects  an  unlawful  discrimination  against  Shreve-. 
port,  and  the  carriers  ordered  to  cease  and  desist  from  charging  higher 
rates  upon  any  commodity  from  Shreveport  to  Dallas  or  Houston  or 
points  intermediate  thereto  than  are  contemporaneously  charged  by  them 
for  the  carriage  of  such  commodity  to  equidistant  points  from  Houston 
or  Dallas  toward  Shreveport 

8.  That  if  a  state,  by  the  exercise  of  its  lawful  power,  establishes  rates  which 
the  interstate  carrier  makes  effective  upon  state  traffic,  that  carrier  does 
so  with  the  full  knowledge  that  the  federal  government  requires  it  to 
apply  such  rates  under  like  conditions  upon  interstate  traffic.  To  say 
that  an  interstate  carrier  may  discriminate  against  interstate  commerce 
because  of  the  order  of  a  state  commission  would  be  to  admit  that  a  state 
may  limit  and  prescribe  the  flow  of  commerce  between  the  states. 

4.  That  section  3  of  the  act,  forbidding  undue  discrimination  in  favor  of  or 
against  any  person  or  locality,  applies  not  only  as  to  two  interstate  hauls 
but  also  as  to  two  hauls  one  of  which  is  interstate  and  the  other  intra- 
state, and  the  fact  that  the  carrier's  rates  in  the  latter  case  are  estab- 
lished by  a  state  commission  does  not  relieve  the  carrier  of  the  paramount 
duty,  which  rests  upon  it  irrespective  of  its  obligation  to  the  state,  to  so 
acrjust  its  rates  that,  as  to  interstate  traffic,  justice  will  be  done  between 
communities  regardless  of  state  lines.  The  effective  exercise  of  its 
power  affecting  interstate  commerce  makes  necessary  the  assertion  of 
the  supreme  authority  of  the  national  government,  and  Congress  has  ap- 
propriately exercised  this  power  in  the  provisions  of  the  act  touching 
discrimination. 
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6.  That  the  provision  in  section  1  that  the  act  shall  not  apply  to  commerce 
wholly  within  a  state  was  intended  as  a  recognition  of  the  fact  that 
Congress  was  not  assuming  to  regulate  transportation  entirely  within 
the  borders  of  a  state  and  does  not  by  the  broadest  construction  justify 
the  inference  that  an  interstate  carrier  may  pursue  a  policy  of  rate 
making  within  a  state  that  would  affect  unlawfully  commerce  among  the 
states  and  thus  violate  the  express  prohibition  of  the  act  against  dis- 
crimination affecting  interstate  commerce. 

6.  That  the  policy  of  denying  to  Shreveport  similar  privileges  in  the  concentra- 
tion of  cotton  as  are  accorded  to  Texas  cities  is  also  discriminatory,  and 
the  carriers  will  be  ordered  to  make  applicable  at  Shreveport  whatever 
lawful  practices  obtain  in  this  connection  at  Texas  points  on  defendant's 
lines  under  like  condition. 

Walter  Guion,  R.  G.  Pleasant,  W.  M.  Barrow,  J.  J.  Meredith, 
George  T.  At/cins,  jr.,  and  Luther  M.  Walter  for  complainants. 

Baker,  Botts,  Parker  &  Garwood,  H.  A.  Scandrett,  and  F.  C.  DU~ 
lard  for  Houston  &  Shreveport  Railway  Company  and  Houston,  East 
A  West  Texas  Railway  Company. 

S.  H.  West,  E.  B.  Perkins,  Hiram  Glass,  W.  F.  Murray,  and  Roy  F. 
Britton  for  St.  Louis  Southwestern  Railway  Company;  St.  Louis 
Southwestern  Railway  Company  of  Texas ;  and  Eastern  Texas  Rail- 
road Company. 

A.  S.  Coke,  A.  H.  McKnight,  and  /.  L.  West  for  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas. 

/.  S.  Her s hey  for  Gulf,  Colorado  &  Santa  Fe  Railway  Company; 
Texas  &  Gulf  Railway  Company;  and  Gulf  &  Interstate  Railway 
Company. 

T.  J.  Freeman,  H.  G.  Herbel,  and  N.  M.  Leach  for  Texas  A  Pacific 
Railway  Company  and  International  &  Great  Northern  Railroad 
Company. 

John  A.  Smith  for  New  Orleans  Cotton  Exchange  and  New  Or- 
leans Board  of  Trade,  interveners. 

C.  W.  Hay  ward  for  New  Orleans  Board  of  Trade,  Limited,  and 
Wholesale  Grocers'  Association  of  New  Orleans,  interveners. 

H.  H.  Haines  for  Galveston  Commercial  Association,  intervener. 

/?.  B.  Walker  for  Jefferson,  Tex.,  interests,  interveners. 

T.  L.  Torrans  for  Torrans  Manufacturing  Company,  intervener. 

/.  T.  Webster  for  cotton  shipping  interests  of  Pittsburg,  Tex*,  in- 
terveners. 

Leo  Krouse  for  Texarkana  Board  of  Trade,  intervener. 

E.  W.  Anderson  for  Monroe  Progressive  League,  intervener. 

E.  S.  Hicks  for  Tenaha,  Tex.,  interests,  interveners. 

E.  H%  Carter  and  /.  L.  Williams  for  east  Texas  shippers,  inter- 
veners. 

W.  R.  Crawford  for  Shelby  county,  Tex.,  interests,  interveners. 

H.  C.  Wiley  for  Garrison,  Tex.,  interests,  interveners. 

/.  L.  Chadswick  for  Penola  county,  Tex.,  interests,  interveners. 
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Report  of  thb  Commission. 

Lane,  Commissioner: 

This  proceeding  places  in  issue  the  right  of  interstate  carriers  to 
discriminate  in  favor  of  state  traffic  and  against  interstate  traffic. 
The  gravamen  of  the  complaint  is  that  the  carriers  defendant  make 
rates  out  of  Dallas  and  other  Texas  points  into  eastern  Texas  which 
are  much  lower  than  those  which  they  extend  into  Texas  from  Shreve- 
port,  La.  A  rate  of  60  cents  carries  first  class  traffic  to  the  eastward 
from  Dallas  a  distance  of  160  miles,  while  the  same  rate  of  60  cents  \ 
will  carry  the  same  class  of  traffic  but  55  miles  into  Texas  from  i 
Shreveport.  For  further  illustration  of  the  rate  situation  reference 
is  made  to  the  appendix  of  this  report. 

The  railroad  commission  of  Louisiana  has  brought  this  proceeding 
under  direction  of  the  legislature  of  that  state  for  two  purposes: 
(1)  To  secure  an  adjustment  of  rates  that  will  be  just  and  reasonable 
from  Shreveport  into  Texas;  and  (2)  To  end,  if  possible,  the  alleged 
unjust  discrimination  practiced  by  these  interstate  railroads  in  favor 
of  Texas  state  traffic  and  against  similar  traffic  between  Louisiana 
and  Texas. 

The  railroads  deny  that  the  rates  out  of  Shreveport  are  unreason- 
able, but  place  their  defense  mainly  upon  the  proposition  that  they 
are  compelled  by  the  railroad  commission  of  Texas  to  effect  the 
discrimination  here  involved. 

POLICY  OF  THE  TEXAS  COMMISSION. 

The  railroad  commission  of  Texas,  while  not  made  a  party  to 
this  proceeding,  was  notified  of  the  hearing  but  was  not  represented 
thereat  The  position  which  it  takes,  however,  appears  from  the 
following  letter  which  was  incorporated  in  the  record : 

Austin,  Texas,  September  12,  1911. 
Mr.  H.  B.  Prrra,  ' 

Becy.  Progressive  League,  Marshall,  Texas. 

Deab  Sib:  We  beg  to  acknowledge  the  receipt  of  your  letter  of  the  9th 
Inst  with  which  you  inclose  letter  from  Mr.  A.  T.  Kahn,  of  Shreveport,  to  Mr. 
W.  L.  Martin,  of  your  city,  with  reference  to  securing  a  reduction  of  rates  on 
classes  from  Shreveport,  and  we  note  your  request  for  a  statement  from  this 
commission  in  order  that  yon  may  properly  understand  the  matter  involved, 
and  in  reply  you  are  advised : 

For  the  rates  referred  to  from  Shreveport  to  Texas  points  to  be  reduced 
would,  in  the  opinion  of  this  commission,  be  very  much  against  the  interests  of 
the  Texas  jobber  whom  ft  has  been  the  endeavor  of  this  commission  to  protect, 
and  by  way  of  explanation  we  will  state : 

Shreveport  enjoys  now,  and  has  for  years  past,  very  low  carload  rates  from 
northern  And  eastern  points,  much  lower  than  the  carload  rates  on  the  same 
commodities  from  the  same  points  to  Texas  jobbing  points.  These  carload  rates 
in,  pins  their  local  rates  out,  to  Texas  points  gave  them,  of  course,  an  advantage 
over  the  Texas  jobber,  and  to  offset  this  the  commission  adopted  an  adjustment 
of  rates  which  yon  will  find  on  page  263  of  our  nineteenth  annual  report,  copy 
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of  which  is  being  mailed  to  you  under  another  coyer.  For  the  local  rates  to  be 
now  reduced  from  Shreveport  to  Texas  points  would  tend  to  counteract  the 
effect  of  the  commission's  action,  and  to  place  the  Texas  Jobber  at  the  same 
dlsadrantage  under  which  he  previously  labored. 

Yours,  respectfully,  Allison  Mayiteld, 

Gkatrmo*. 

This  letter  supports  on  the  one  hand  the  theory  of  the  T^migj»n* 
Commission  that  the  Texas  Commission  is  acting  in  loco  parentis  to 
the  jobbing  interests  of  Texas,  and  on  the  other  hand  supports  the 
theory  of  some  of  the  carriers  justifying  the  higher  local  rates  out  of 
Shreveport  upon  the  ground  that  the  through  rate  from  point  of 
origin  in  the  north  and  east  to  Texas,  when  made  up  of  the  rate  to 
Shreveport  plus  the  local  out  of  Shreveport,  is  not  unreasonable. 
(See  appendix.) 

This  latter  contention  has  been  made  before  the  Commission  at 
various  times,  and  we  have  uniformly  held  that  a  carrier  could  not 
impose  an  unreasonably  high  local  rate  upon  any  community  because 
of  the  advantages  that  it  properly  enjoyed  for  securing  low  inbound 
rates.  See  Commercial  Club  of  Omaha  v.  Cn  R.  /.  dk  P.  Ry.  Con 
6  I.  C.  C,  675 ;  Daniels  v.  C,  R.  I.  &  P.  Ry.  Co.,  6  I.  C.  C,  468 ;  Ecu 
Claire  Board  of  Trade  case,  5  I.  C.  C,  293;  Savannah  Bureau  of 
Freight  dk  Transportation  case,  8  I.  C.  C,  377. 

It  is  not  the  function  of  a  railroad  to  equalize  the  commercial  ad- 
vantages of  cities.  If  Shreveport  is  so  situated  by  reason  of  her 
position  on  the  Red  River  and  her  proximity  to  the  Mississippi  that 
the  railroads  serving  her  are  justified  in  extending  to  her  inbound 
rates  which  are  lower  than  those  extended  to  Dallas  and  other  cities 
in  Texas,  this  is  her  advantage  of  which  she  may  take  full  benefit. 
The  carriers  may  not  say  that  they  will  absorb  in  the  outbound  rates 
such  advantages  as  Shreveport  has  upon  her  inbound  rates.  Bail- 
roads  may  assume  that  they  have  the  right  to  control  the  destinies 
of  cities  and  limit  their  jobbing  territory  or  expand  it  as  they  see  fit. 
but  this  is  not  a  policy  consistent  with  the  theory  of  governmental 
regulation.  If  the  inbound  rates  to  Shreveport  are  compelled  by 
natural  conditions  the  discrimination  in  her  favor  is  not  undue.  If 
however,  this  is  an  artificial  relation  established  by  the  railroads, 
it  is  unlawful.  If  natural,  the  railroads  certainly  should  not  destroy 
it.  If  artificial,  it  never. should  have  been  established  and  should 
now  be  removed.  The  act  to  regulate  commerce  is  the  outgrowth  of 
a  popular  conviction  that  the  railroads  when  unhampered  by  re- 
strictive law  attempted  successfully  to  prescribe  and  define  the  chan- 
nels of  commerce  in  such  way  as  to  favor  certain  localities,  indus- 
tries, and  individuals.  By  the  institution  of  this  act  Congress  sub- 
stituted for  the  regulation  of  trade  by  common  carriers  the  regulation 
of  common  carriers  by  the  government  in  accordance  with  certain 
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prescribed  rules  to  be  applied  as  to  acertained  conditions.  We  do 
not  here  pass  upon  the  relation  between  the  rates  into  Shreveport 
from  the  north  and  east  and  those  extended  by  the  carriers  to  Texas 
points.  If  Texas  communities  have  just  reason  to  complain  of  this 
relationship  which  has  been  created  by  the  carriers,  hearing  will  be 
given  them  upon  this  matter  and  the  full  power  of  the  Commission 
exercised  to  correct  any  wrong  which  may  exist  in  this  situation. 

There  appears  to  be  little  question  as  to  the  policy  of  the  Texas 
commission.  It  is  frankly  one  of  protection  to  its  own  industries 
and  communities.  We  find  in  the  early  reports  of  that  commission, 
which  are  quoted  at  length  in  the  record,  evidences  that  the  Texas 
commission  believed  that  the  interstate  carriers  operating  from  the 
north  and  the  east  into  Texas  were  pursuing  a  policy  hostile  to  the  de- 
velopment of  that  state.  The  Texas  commission  was  conscious  that  it 
was  within  the  power  of  these  interstate  carriers  to  so  adjust  rates 
as  to  make  Texas  entirely  or  largely  dependent  upon  other  states 
and  thus  restrict  the  growth  of  her  cities  and  fix  the  nature  of  her 
industries,  the  employments  of  her  people,  and  the  character  of  her 
civilization  so  far  as  these  depend  on  economic  and  industrial  condi- 
tions. With  this  thought  in  mind  the  Texas  commission  sought  to 
establish  a  Texas  policy  and  to  make  the  railroads  within  that  state 
contribute  in  the  manner  believed  by  her  own  people  to  best  sub- 
serve their  own  interests.  Accordingly  we  find  in  the  fifth  annual 
report  of  that  commission  (page  5)  the  following: 

To  Texas  as  a  whole  it  is  of  the  most  vital  concern  that  there  should  be 
within  her  limits  at  proper  places  jobbing  and  manufacturing  establishments. 
Besides  adding  to  the  citizenship  of  the  state  a  desirable  population  and 
furnishing  employment  to  persons  already  In  our  midst  and  enhancing  the 
taxable  values  of  the  state,  and,  as  a  consequence,  under  wisely  administered 
government,  aiding  In  ultimately  reducing  the  rate  of  taxation,  and  besides 
the  home  market  they  afford  to  the  tiller  of  the  soil  and  other  producers, 
including  manufacturers,  for  their  products,  if  men,  in  Texas,  having  the 
capital  to  engage  In  a  wholesale  business  or  in  a  manufacturing  enterprise, 
for  the  success  of  which  natural  conditions  are  favorable,  they  have  as  much 
right  to  invest  their  means  in  such  business  or  enterprise  as  a  man  in  Illinois 
or  Missouri  has  to  embark  in  such  business  or  enterprise  In  his  state.  Some 
of  the  Texas  lines  of  railway,  constituting  parts  of  Interstate  systems  of  rail- 
way Interested  in  long  hauls,  appear  to  be  hostile  to  a  policy  which  would 
foster  Texas  Jobbing  and  manufacturing  interests,  while  other  lines  manifestly 
favor  such  a  policy.  Outage  cities  bring  to  bear  every  pressure  they  can  to 
coerce  aU  Texas  lines  into  a  course  favorable  to  their  Interests  and  adverse  to 
the  interests  of  Texas  cities  with  respect  to  jobbing  and  manufacturing.  •  *  • 
This  commission  has  always  had  in  mind  the  securing  of  relatively  just  state 
and  Interstate  rates,  with  a  view  of  enabling  Texas  merchants  and  manufac- 
turers to  do  business  in  competition  with  outsiders. 

It  was  apparently  not  the  prime  desire  of  the  Texas  commission 
that  rates  within  the  state  should  be  low,  but  rather  that  the  inter- 
state roads  should  not  make  rates  so  low  upon  commodities  which 
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Texas  could  supply  to  herself  as  could  hinder  the  growth  of  her 
cities  as  manufacturing  and  distributing  centers. 

This  commission  has  often  stated  to  the  freight  agents  and  traffic  manager* 
In  their  meetings  with  it  that  if  the  railroad  companies  engaged  In  Interstate 
shipment  would  make  and  maintain  rates  which  would  be  fairly  compensatory 
to  them  on  such  shipments  this  commission  would  do  all  in  Its  power  by 
Its  rates  to  secure  them  reasonable  revenue  on  their  railroad  Investments  Id 
this  state,  and  we  now  repeat  that  statement,  but  this  suggestion  contemplates 
good  faith  on  both  sides  in  the  making  and  maintenance  of  rates.  (Fourth 
annual  report,  page  19.) 

Again  we  find  the  thought  expressed  in  the  letter  from  the  chair- 
man of  the  Texas  state  commission,  quoted  above,  expressed  in  the 
report  of  that  commission  for  1896  (page  10),  wherein  it  is  said: 

The  commission  did  not  feel  disposed  when  It  gave  the  notice  in  the  form 
stated,  nor  has  it  ever  been  inclined  to  deny  to  the  railroad  companies  such 
rates  as  are  reasonably  compensatory  even  though  to  do  so  would  necessitate 
an  increase  in  rates;  yet  as  a  condition  precedent  to  anything  like  a  genera! 

:  increase  in  state  rates  the  commission  was  and  Is'  determined  that  the  rail- 
road companies  shall  show  that  they  received  reasonable  compensation  for 
transportation  by  them  of  interstate  freights  in  order  that  it  may  be  sect  by 
the  commission  that  they  are  not  sacrificing  their  revenues  on  Interstate  hauls 

i  and  seeking  to  recoup  their  losses  against  the  people  of  Texas.  •  •  •  la 
making  the  demand  there  was  no  injustice  to  the  railroads,  for,  viewed  simply 
as  roads  operating  in  the  state,  it  is  to  their  Interest  to  favor  our  policy  of 
bringing  goods  from  abroad  into  Texas  cities  In  carload  quantities  and  In  dis- 
tributing them  from  the  jobbing  houses  In  such  cities  in  less-than-carload 
quantities  among  the  retailers.  As  the  freight  charges  they  receive  on  local 
less-than-carload  shipments  in  the  state  added  to  what  they  receive  In  the 
division  of  through  rates  on  carload  shipments  to  the  Texas  Jobber  usually 
amount  to  more  than  they  receive  in  the  division  of  through  rates  on  Irss  than 
carload  shipments  from  a  jobber  outside  the  state  to  a  retailer  In  the  state; 
and  it  can  be  shown  to  be  to  their  advantage  to  pursue  a  policy  favorable  to 
the  development  of  manufacturing  in  Texas.  While  by  pursuing,  along  the  lines 
indicated,  a  course  favorable  to  the  upbuilding  of  Texas  jobbing  and  manufac- 
turing enterprises,  the  Interests  of  Texas  roads  considered  as  such  would  be 
subserved,  yet,  constituting,  as  some  of  the  Texas  roads  do,  parts  of  Interstate 

\  systems,  the  interests  of  the  systems  rather  than  the  interest  of  the  Texas  lines 

i are  too  often  regarded.  Here  lies  the  main  difficulty,  in  our  opinion,  in  secnr* 
ing  a  just  arrangement  of  interstate  rates.  It  can  be  met  either  by  those  lines 
which  are  not  dominated  by  outside  Influences  taking  a  firm  stand  and  cooperat- 
ing with  this  commission  to  compel  the  other  lines  to  act  justly  toward  Texas 
Interests,  or,  If  adjustments  can  not  be  made  by  consent,  by  the  Interstate  Om> 
merce  Commission,  with  an  intelligent  grasp  of  the  situation,  when  appealed  to, 
making  the  proper  adjustment. 

Quotations  need  not  be  multiplied  to  demonstrate  that  Texas  has 
a  policy  of  her  own  with  respect  to  the  protection  of  home  industry 
which  has  been  made  effective  by  consistent  and  vigorous  action  on 
the  part  of  her  commission.  If  interstate  carriers  were  determined 
upon  a  long-haul  policy  which  tended  to  make  the  people  of  Texas 
dependent  upon  th*  mai-chants  and  the  manufacturers  of  other  states 
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the  Texas  commission  frankly  declared  that  it  would  meet  this  policy 
in  such  way  as  to  save  the  interests  of  Texas  from  being  at  the  mQrcy 
of  these  interstate  carriers.  At  the  time  when  these  reports  were 
.  written,  from  which  quotation  has  been  made,  it  is  to  be  noted  that 
the  Interstate  Commerce  Commission  lacked  the  powers  which  it 
now  has;  rates  were  unstable,  competition  was  intense  by  means  of 
rebates,  and  it  is  not  unfair  to  say  that  there  was  no  system  of  rate- 
making  into  the  southwest  upon  which  the  Texas  commission  could 
rely.  That  interstate  rates  from  northern  points  are  not  now  so  low 
as  to  cause  the  Texas  commission  to  indulge  the  fears  which  possessed 
it  in  earlier  yeirs  is  made  manifest  by  the  fact  that  it  sought  before 
this  Commission  within  two  years  the  reduction  of  class  rates  from 
St.  Louis.  See  R.  R.  Commission  of  Texas  v.  A.,  T.  &  S.  F.  Ry.  Con 
20  L  C  C,  463.  This  was  a  proceeding  in  the  interest  of  the  con- 
sumers and  not  primarily  for  the  protection  of  jobbing  interests. 

That  Texas,  however,  has  not  abandoned  her  purpose  to  retain  so 
much  of  her  trade  within  her  own  state  as  is  possible  is  evidenced  by 
what  is  known  as  the  Texarkana  rate  adjustment  See  Nineteenth 
Annual  Report,  R.  R.  Commission  of  Texas,  page  263.  By  this 
adjustment  the  normal  scale  of  rates  applying  upon  a  large  number  of 
articles,  including  carload  and  less- than -carload  shipments  of  all 
articles  which  are,  in  carloads,  subject  to  fifth  class  and  class  A,  B,  C, 
D,  and  E  rates,  was  reduced  by  20  per  cent:  1.  Between  points  on  the 
Texas  &  Pacific  Railway  and  the  Denisoa  &  Pacific  Suburban  Rail- 
way east  of  and  including  Denison,  Sherman,  and  Dallas,  but  not 
from  Texarkana,  Waskom,  and  intermediate  points  on  the  Texas  & 
Pacific  Railway.  2.  Between  points  on  the  Missouri,  Kansas  &  Texas 
Railway  of  Texas  east  of  and  including  McKinney,  but  not  from 
Jefferson,  Waskom,  and  intermediate  points  on  the  Missouri,  Kansas 
A  Texas  Railway  of  Texas.  3.  Between  points  on  the  St.  Louis 
Southwestern  Railway  of  Texas  east  of  and  including  Sherman, 
Piano,  and  Dallas,  and  north  of  and  including  Tyler,  but  not  from 
Texarkana. 

Then  follows  this  significant  language: 

Baling.  Rates  provided  in  this  adjustment  are  not  available  on  shipments  to 
or  from  Texarkana. 

Thus  the  interior  cities  of  Texas  were  protected  against  what  was 
doubtless  deemed  the  unfair  competition  of  Texarkana,  a  border  city, 
and  other  similarly  situated  points. 

One  illustration  of  the  policy  pursued  by  the  Texas  commission  by 
which  it  is  claimed  advantage  is  given  to  Texas  cities  as  against 
Shreveport  is  in  the  matter  of  the  concentration  of  cotton.  We  are 
asked  to  establish  concentration  rules  at  Shreveport  upon  Texas 
cotton.    The  record  discloses  extensive  correspondence  upon  this 

0LO.O. 


88  INTERSTATE  COMMERCE  C0MMI88I0N  REPORTS. 

question  between  the  railroads  and  the  Texas  commission,  a  portion 
of  which  is  here  given. 

The  Honorable  Railroad  Commission  or  Texas, 

Au$tin,  Tern. 

Gentlemen:  We  have  received  requests  from  cotton  men  along  our  line 
south  of  Shreveport,  also  on  the  Texas  &  Gulf  and  Tlmpson  &  Henderson,  also 
merchants  at  Shreveport,  for  the  establishment  of  a  concentrating  privilege 
at  Shreveport  on  cotton  from  the  points  indicated. 

We  have  hesitated  so  far  to  establish  any  such  privilege,  feeling  that  It 
might  not  meet  with  the  entire  approval  of  the'  railroad  commission  of 
Texas.  However,  we  are  advised  that  such  privilege  would  give  a  better 
murket  for  cotton  to  the  producers  along  the  lines  indicated,  and  as  such  would 
be  an  advantage  to  the  Texas  farmer. 

Under  the  circumstances,  if  you  will  advise  us  that  you  do  not  disapprove 
of  the  plans,  we  will  take  steps  to  see  if  we  can  not  meet  the  views  of  our 
cotton  friends  in  regard  to  this  feature. 

Yours,  truly,  J.  B.  Christian,  O.  F.  A. 

Under  date  of  October  6,  1910,  Chairman  Mayfield  wrote  Mr. 
Christian  as  follows: 

Referring  to  your  letter  of  September  16th,  with  respect  to  the  contemplated 
establishment  by  your  line  of  a  concentrating  privilege  at  Shreveport  on  cotton 
from  points  on  your  line  south  of  Shreveport,  and  also  from  Texas  &  Gulf  and 
Tlmpson  &  Shreveport  points,  we  beg  to  advise  yon  that  your  communication 
has  been  duly  considered  by  the  commission  and  we  beg  to  state  that  the 
establishment  of  such  an  arrangement  would  not  meet  with  the  approval  of 
this  commission. 

The  policy  of  the  Texas  commission  is,  moreover,  not  without  oppo- 
sition within  that  state.  Galveston,  which  enjoys  low  water  rates, 
claims  that  for  this  reason  she  is  the  object  of  discrimination,  a 
differential  having  been  placed  against  distribution  from  that  city. 
The  Galveston  Commercial  Association  has  brought  suit  against  the 
Texas  railroad  commission  complaining  of  this  condition.  In  that 
suit  Galveston  has  been  successful  in  the  lower  court,  and  it  was 
stated  at  the  hearing  in  this  case  that  if  the  Supreme  Court  sustained 
the  lower  court  it  would  probably  mean  a  complete  readjustment  of 
rates  in  Texas ;  that,  in  fact,  it  would  be  necessary  for  the  Texas  rail- 
road commission  to  make  its  tariffs  upon  an  entirely  different  plan, 
and  that  the  railroads  would  be  prepared  to  suggest  new  tariffs  to  the 
Texas  commission  which  would  alter  the  relation,  not  only  between 
Galveston  and  other  Texas  cities,  but  between  Shreveport  and  Texas 
cities. 

THE  PROBLEM  RAISED. 

The  petition  of  the  complainants  is  that  this  Commission  u estab- 
lish the  same  basis  of  rates  of  transportation  between  Shreveport  and 
east  Texas  points  as  are  accorded  by  defendants  to  Texas  competitor* 
of  Shreveport  interests  in  the  same  line  of  business  for  the  same 

distances." 
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With  this  petition  we  can  not  comply  unless  such  power  has  been 
granted  us  under  the  first,  third,  and  fifteenth  sections  of  the  act  to 
regulate  commerce.  We  have  no  power  to  require  an  interstate  car- 
rier to  put  into  effect  from  an  interstate  point  a  state-made  schedule 
of  rates;  our  power  is  limited  to  condemning  unreasonable  rates  and 
fixing  maximum  rates  that  are  in  our  judgment  just  and  reasonable. 
Therefore  we  may  not  say  that  because  a  carrier  has  in  effect  state- 
made  rates  upon  state  traffic  such  rates  shall  be  established  by  it 
upon  interstate  business,  for,  to  put  the  matter  bluntly,  the  rates 
fixed  by  a  state  commission  are  not  prescribed  as  a  standard  by  the 
act  of  Congress  governing  interstate  rates  of  transportation.  The 
Texas  rates  as  such,  therefore,  we  may  not  prescribe.  If,  however, 
they  stand  the  test  of  reasonableness  they  may  be  adopted. 

Passing  then  to  the  question  of  discrimination,  has  this  Commis- 
sion the  power  to  say  that  whatever  rates  an  interstate  carrier  makes 
between  points  in  Texas  shall  not  be  exceeded  for  the  same  distance 
under  like  conditions  between  Shreveport  and  Texas  points?  In 
other  words,  may  a  carrier  engaged  in  interstate  commerce  discrimi- 
nate against  a  city  beyond  the  border  of  a  state  by  imposing  upon 
that  city's  traffic  rates  which  deny  its  shippers  access  upon  equal 
terms  to  the  communities  of  an  adjoining  state? 

This  is  an  appeal  to  the  powers  lodged  in  this  Commission  under 
the  third  section  of  the  act — that  provision  which  is  aimed  at  the 
destruction  of  undue  preference  and  advantage.  We  thus  meet 
directly  the  most  delicate  problem  arising  under  our  dual  system  of 
government.  Congress  asserts  its  exclusive  dominion  over  interstate 
commerce;  the  state  asserts  its  absolute  control  over  state  commerce. 
The  state  for  its  own  purposes  establishes  rates  designed  to  protect 
its  own  communities  and  promote  the  development  of  its  own  in- 
dustries. These  rates  are  adopted  by  the  interstate  carriers  upon 
state  traffic  but  are  not  adopted  upon  interstate  traffic.  Thus  arises 
a  discrimination  in  favor  of  communities  within  the  state,  and  inter- 
state commerce  suffers  a  corresponding  disadvantage.  May  this 
Commission  end  such  discrimination  by  saying  to  the  interstate 
carrier: u  You  may  not  distinguish  between  state  and  interstate  traffic 
transported  under  similar  conditions.  If  the  rates  prescribed  for 
you  by  state  authority  are  not  compensatory  upon  this  specific  traffic 
as  to  which  discrimination  is  found  the  burden  rests  upon  you, 
irrespective  of  your  obligation  to  the  state,  to  so  adjust  your  rates 
that  justice  will  be  done  between  communities  regardless  of  the 
invisible  state  line  which  divides  them."  To  which  we  are  compelled 
to  answer,  that  the  effective  exercise  of  its  power  regarding  interstate 
commerce  makes  necessary  the  assertion  of  the  supreme  authority 
of  the  national  government,  and  that  the  Congress  has  appropriately 
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exercised  this  power  in  the  provisoes  of  ;be  act  to  regulate  commerce 
touching  discrimination. 
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The  theory  of  oar  constitztLaii  is  that  a  state  mav  not  live  unto 
itself  alor.e.  either  politically  or  commercially.  Under  the  articles 
of  confederation  the  several  states  reserved  to  themselves  certain 
powers  which  in  their  exercise  made  necessary  -a  more  perfect 
union."  This  was  established  under  the  constitution,  in  which,  as 
an  outgrowth  of  experience,  it  was  provided  that  Congress  should 
have  the  power  uto  regulate  commerce  with  foreign  nations  and 
among  the  several  states."  It  is  unnecessary  to  trace  the  growth 
and  expansion  of  the  national  power  under  this  provision  of  the 
organic  law.  With  almost  each  decade  some  problem  has  arisen 
which  has  brought  from  the  Supreme  Court  of  the  United  States 
a  fuller  interpretation  of  this  power  granted  to  Congress,  and  under- 
neath each  one  of  these  decisions  may  be  found  the  fundamental  doe- 
trine  of  governmental  necessity.  The  power  granted  to  regulate  a 
commerce  by  wagon  and  the  sailing  ship  has  been  found  adequate  for 
the  necessities  of  a  national  life  to  which  the  railway  and  the  tele- 
graph  are  es:*»ntial.  Under  the  protection  and  authority  of  the 
federal  government  our  commerce  has  known  no  state  lines,  we  have 
enjoyed  freedom  of  trade  between  the  people  of  the  various  states,  and 
our  railroad  systems  have  been  constructed  to  convey  a  national  com- 
merce. While  chartered  by  the  states  they  have  become  the  interstate 
highways  of  the  United  States.  They  are  the  roads  of  the  whole  peo- 
ple and  not  of  any  part  or  section  of  the  people.  Congress  has  com- 
ma tided  that  all  carriers  which  engage  in  interstate  commerce  shall 
Ik*  linked  together  as  through  routes;  that  they  shall  provide  reason- 
able facilities  for  operating  such  routes;  that  they  shall  establish  and 
enforce  just  and  reasonable  classifications  of  property  for  transporta- 
tion with  reference  to  which  rates,  tariffs,  regulations, or  practices  may 
In*  prescribed  (section  1) ;  that  they  shall  construct  switch  connections 
with  any  lateral,  branch  lineof  railroad,  or  the  private  sidetrack  of  any 
HhipjMT  tendering  interstate  traffic  for  transportation  (section  1)  ;  that 
they  hIiiiII  not  discriminate  between  persons  (section  2),  or  between  con- 
necting lines  (wet  ion  3) ;  that  in  time  of  war  or  threatened  war  prefer- 
ence shall  In*  given  to  military  traffic;  that  the  books  and  files  of  such 
carriers  shall  In*  open  to  the  inspection  of  the  Federal  Commission 
(nectioii  'JO) ;  that  the  Commission  may  have  power  to  prescribe  just 
■tul  reasonable  rates,  classifications,  regulations,  and  practices;  fix  the 
division  of  joint  rates  in  certain  cases  (section  15) ;  prescribe  a  uni- 
form NVstem  of  accounts  and  the  manner  of  keeping  the  same  (section 
U0) ;  ami  Unit  the  initial  carrier  shall  be  responsible  for  lose  or  dam- 
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age  to  property  caused  by  it  or  by  other  carriers  over  whose  lines  such 
property  may  pass  (section  20). 

By  all  these  provisions  of  the  law,  as  by  others,  Congress  has  clearly 
manifested  its  purpose  to  unite  our  railroads  into  a  national  system. 
The  law  acts  only  on  those  which  do  an  interstate  business;  but  in  the 
conveying  of  property  destined  from  a  point  in  one  state  to  a  point 
in  another  this  brings  within  the  control  of  Congress  all  such  carriers 
as  do  not  exclude  themselves  from  participating  in  such  traffic. 

Whilst  every  instrumentality  of  domestic  commerce  is  subject  to  state  control, 
every  instrumentality  of  interstate  commerce  may  be  reached  and  controlled  by 
national  authority  so  far  as  to  compel  it  to  respect  the  rules  for  such  commerce 
lawfully  established  by  Congress.  (Mr.  Justice  Harlan,  Northern  Securities 
case,  193  U.  S„  197.) 

While  with  reference  to  some  of  them  (instrumentalities  of  commerce),  which 
are  local  and  limited  in  their  nature  or  sphere  of  operation,  the  states  may 
prescribe  regulations  until  Congress  intervenes  and  assumes  control  of  them; 
yet,  when  they  are  national  in  their  character,  and  require  uniformity  of  regu- 
lation affecting  alike  all  the  states,  the  power  of  Congress  is  exclusive.  (Mr. 
Justice  Field  in  Gloucester  Ferry  case,  114  U.  S.f  203,  204.) 

CONSTRUCTION   OF  THE  LAW. 

The  power  of  Congress  being  unquestioned,  we  find  that  as  car- 
riers of  interstate  commerce  the  defendants  under  the  act  (section  3) 
may  not  give  any  undue  or  unreasonable  preference  or  advantage  to 
any  locality  or  any  particular  description  of  traffic  in  any  respect 
whatsoever,  or  subject  any  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever.  Does  this  mean  that  as  between  two  points 
doing  interstate  business  the  interstate  carrier  shall  not  prefer  one 
over  the  other,  but  that  as  between  a  point  in  one  state  and  a  point 
in  another  state  the  interstate  carrier  may  unduly  discriminate  so  as 
to  prefer  a  point  in  one  state  as  against  the  other?  If  this  is  the 
meaning  of  the  section,  the  law  has  recognized  that  an  interstate  car- 
rier may  properly  discriminate  within  a  state  as  against  interstate 
commerce.  Such  construction  is,  however,  entirely  inconsistent  with 
the  letter  of  the  statute  and  with  its  purpose.  A  clearer  and  fairer, 
and  to  our  minds  the  only  reasonable  reading  of  the  law,  is  one  which 
credits  Congress  with  the  intention  of  stopping  all  undue  discrim- 
ination by  interstate  carriers.  It  may  be  said  without  exaggeration 
that  it  is  the  paramount  duty  of  interstate  carriers  under  this  act  to 
avoid  discrimination.  The  penalties  placed  against  any  course  of 
policy  leading  to  such  result  are  severe.  There  can  be  no  justification 
for  granting  to  one  locality  an  advantage  over  another  not  arising 
oat  of  difference  in  transportation  conditions.  The  orders  of  a  state 
commission  enforcing  a  discrimination  against  interstate  commerce 
are  not  acceptable  under  the  law. 
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Even  though  a  power  exerted  by  a  state,  when  inherently  considered,  may  not 
in  and  of  itself  abstractly  impose  a  direct  burden  on  interstate  commerce,  never- 
theless such  exertion  of  authority  will  be  a  direct  burden  on  such  commerce 
if  the  power  as  exercised  operates  a  discrimination  against  that  commerce,  or, 
what  Is  equivalent  thereto,  discriminates  against  the  right  to  carry  It  on. 
(Mr.  Chief  Jos' ice  White,  Pullman  Co.  v.  Kansas,  216  TJ.  S„  56,  65.) 

No  state  by  the  exercise  of,  or  by  the  refusal  to  exercise,  any  or  all  of  Its 
powers  may  substantially  discriminate  or  directly  regulate  interstate  commerce 
or  the  right  to  carry  it  on.  (Mr.  Justice  McKenna  in  Oklahoma  v.  Kansas 
Natural  Gas  Co..  221  U.  S..  261.) 

We  come  then  to  the  question  whether  these  acts  are  within  the  power  of 
Congress  under  the  commerce  clause  of  the  Constitution,  considering  that  they 
are  not  confined  to  vehicles  used  in  moving  interstate  traffic,  but  embrace 
vehicles  used  in  moving  intrastate  traffic.  The  answer  to  this  question  depends 
upon  another,  which  is,  Is  there  a  real  or  substantial  relation  or  connection 
between  what  is  required  by  these  acts  in  respect  of  vehicles  used  In  moving 
intrastate  traffic  and  the  object  which  the  acts  obviously  are  designed  to  attain, 
namely,  the  safety  of  interstate  commerce  and  of  those  who  are  employed  In 
its  movement?  Or,  stating  it  in  another  way:  Is  there  such  a  dose  or  direct 
relation  or  connection  between  the  two  classes  of  traffic,  when  moving  over  the 
same  railroad,  as  to  make  it  certain  that  the  safety  of  the  interstate  traffic 
and  of  those  who  are  employed  In  its  movement  will  be  promoted  In  a  real  or 
substantial  sense  by  applying  the  requirements  of  these  acts  to  vehicles  used 
in  moving  the  traffic  which  is  intrastate  as  well  as  to  those  used  In  mov- 
ing that  which  is  interstate.  If  the  answer  to  this  question,  as  doubly 
stated,  be  in  the  affirmative,  then  the  principal  question  must  be  answered 
in  the  same  way.  And  this  is  so,  not  because  Congress  possesses  any  power 
to  regulate  Intrastate  commerce  as  such,  but  because  its  power  to  regulate 
Interstate  commerce  is  plenary  and  competently  may  be  exerted  to  secure  the 
safety  of  the  persons  and  property  transported  therein  and  of  those  who  are 
employed  In  such  transportation,  no  matter  what  may  be  the  source  of  the 
dangers  which  threaten  it  That  Is  to  say,  it  Is  no  objection  to  such  an  exertion 
of  this  power  that  the  dangers  intended  to  be  avoided  arise.  In  whole  or  In  part, 
out  of  matters  connected  with  Intrastate  commerce.  (Mr.  Justice  Van  Devanter, 
Southern  Ry.  Co.  v.  United  States,  222  U.  S.,  20.  26.) 

If  a  state  by  the  exercise  of  its  lawful  power  establishes  rates  which 
the  interstate  carrier  makes  effective  upon  state  traffic,  such  carrier 
does  so  with  the  full  knowledge  that  the  federal  government  requires 
it  to  apply  such  rates  under  like  conditions  upon  interstate  traffic. 

LANGUAGE  OP  THE  ACT. 

It  is  further  said  that  the  carriers  within  the  state  of  Texas  are 
protected  from  the  provisions  of  the  act  to  regulate  commerce  by  that 
clause  in  its  first  section,  reading: 


Provided,  however.  That  the  provisions  of  this  act  shall  not  apply  to 
transportation  of  passengers  or  property,  or  to  the  receiving,  delivering,  storage, 
or  handling  of  property  whoUy  within  one  state  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  state  or  territory  aa  aforesaid. 

This  language  was  intended  as  a  recognition  of  the  fact  that  Oon- 
gress  by  this  act  was  not  assuming  to  regulate  transportation 
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tirely  within  the  borders  of  a  state.  It  does  not  by  the  broadest  con-  ] 
struction  justify  the  inference  that  an  interstate  carrier  may  pursue  r 
a  policy  of  rate  making  within  a  state  that  would  affect  unlawfully  \ 
commerce  among  the  states.  The  phrase  "  among  the  several  states,^ 
as  recently  defined  by  Mr.  Justice  Van  Devanter  with  nice  precision, 
"marks  the  distinction  for  the  purpose  of  governmental  regulation 
between  commerce  which  concerns  two  or  more  states  and  commerce 
which  is  confined  tn*mng\*  fitatpjind  dpAs  Tint,  affect  other  states,  the 
power  to  regulate  the  former  being  conferred  upon  Congress  and  the 
regulation  of  the  latter  remaining  with  the  states  severally.9'  Mon- 
day, v.  N.  Tn  N.  H.  dk  H.  R.  R.  Co.,  223  U.  S.,  1,  decided  January  15, 
1912.  It  is  not  merely  the  commerce  which  is  confined  to  a  single  state 
which  is  state  commerce,  but  that  which  "  does  not  affect  other  states." 
The  state  goes  untouched  as  to  its  railroad  policies  so  long  as  they 
do  not  trench  upon  the  interstate  field.  Congress  does  not  say  that 
state  rates  shall  be  reasonable  or  that  rebates  upon  state  traffic  shall 
be  unlawful  or  that  discrimination  between  localities  within  the  state 
shall  not  be  allowed.  To  reach  these  matters,  so  far  as  they  do  not 
affect  interstate  commerce,  is  the  prerogative  of  the  state,  which  is 
recognized  and  protected  by  the  language  of  the  act  quoted. 

But,  as  to  the  nation,  Congress  has  prohibited  carriers  of  inter- 
state commerce  from  giving  undue  preference  or  advantage  to  one 
community  over  another.  To  say  that  this  prohibition  permits  such 
carriers  to  exclude  a  city  within  the  state  of  Louisiana  from  doing 
business  upon  equal  terms  with  the  cities  in  Texas  is  to  distort  the 
plain  meaning  of  the  act  and  make  the  regulation  of  interstate 
commerce  farcically  ineffective.  To  say  that  interstate  carriers  may 
so  discriminate  because  of  the  orders  of  a  state  commission  is  to  admit 
that  a  state  may  limit  and  prescribe  the  flow  of  commerce  between 
the  states. 

And  if  one  state  may  exercise  its  power  of  fixing  rates  so  as  to 
prefer  its  own  communities  all  states  may  do  so.  There  would 
thus  arise  a  commercial  condition  more  absurd  and  unbearable  than 
that  which  obtained  prior  to  the  constitution  when  each  state  sought 
to  devise  methods  by  which  its  commerce  could  be  localized.  How 
utterly  incongruous  the  result  if  the  interstate  carriers  of  Ohio  should 
be  allowed  to  make  rates  within  that  state  which  would  so  confine 
the  commerce  of  its  communities  as  to  exclude  on  equal  terms  that 
of  Buffalo  or  of  Pittsburgh;  and  what  national  system  of  regula- 
tion could  there  be  if  interstate  commerce  could  be  discriminated 
against  after  such  fashion?  Manifestly  Congress  has  dealt  with  the 
railroads  of  the  country  as  servants  of  a  national  commerce  and 
has  accordingly  laid  down  the  rule  of  fair  play  to  which  they  must 
conform. 
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Congress  passed  this  act  with  full  knowledge  and  profound  appre- 
ciation of  those  decisions  of  the  Supreme  Court  in  which  it  had  been 
held  that  state  commerce  was  that  wholly  within  a  state  tt  and  not 
affecting  interstate  commerce,"  as  is  fully  shown  by  the  Cullom  re- 
port of  1886  out  of  which  grew  the  act  to  regulate  commerce.  u  While 
the  decisions  of  the  United  States  Supreme  Court,"  says  this  report, 
u  may  not  perhaps  afford  as  conclusive  an  answer  to  this  question 
{What  Is  interstate  commerce?)  as  to  the  preceding  one,  we  believe 
they  indicate  very  clearly  what  the  view  of  that  tribunal  will  be  when 
it  is  called  upon  to  more  closely  draw  the  line  between  that  commerce 
which  is  wholly  subject  to  state  authority  and  that  which  is  exclu- 
sively under  the  jurisdiction  of  Congress." 

The  n.*|>ort  quotes  this  language  from  Gibbons  v.  Ogden,  9  Wheat 
1.  104.  105: 

It  Is  not  Intended  to  say  that  these  words  comprehend  that  commerce  which 
is  completely  Internal,  which  Is  carried  on  between  man  and  man  in  a  state, 
or  between  different  parte  of  the  same  state,  and  which  does  not  extend  to  or 
affect  other  state*.  (The  italics  are  those  of  the  report)  •  •  •  Bat  in  regu- 
lating commerce  with  foreign  nations  the  power  of  Congress  does  not  stop  at  the 
jurisdictional  linc$  of  the  several  states.  It  would  be  a  very  useless  power  If  It 
could  not  pa**  those  lines.  •  •  •  If  Congress  has  the  power  to  regulate  It 
that  jiower  mtiHt  be  exercised  wherever  the  subject  exists.  If  it  exists  within  the 
states,  if  a  foreign  voyage  may  commence  or  terminate  at  a  port  within  a  state 
then  the  power  of  Congress  may  be  exercised  within  a  state.  This  principle  is* 
if  possible,  still  more  clear  when  applied  to  commerce  "among  ike  several 
state*."  •  •  •  The  power  of  Congress,  then,  whatever  it  may  be,  must  be 
exercised  within  the  territorial  jurisdiction  of  the  several  states. 

After  quoting  other  decisions,  the  report  continues: 

There  has  been  some  dispute  as  to  the  extent  to  which  the  states  may  go  m 
imposing  regulations  upon  the  instrumentalities  of  commerce  which  may  indi- 
rectly affect  interstate  commerce  until  Congress  sees  fit  to  prescribe  a  uniform 
plan  of  regulation. 

Then  is  cited  with  approval  language  from  the  decision  in  Hdtt  v. 
DeCuir,  95  U.  S.,  485,  which  involved  an  act  of  the  state  °f  T^wiigisini 
prohibiting  discrimination  by  common  carriers  of  passengers  between 
persons  of  different  race  or  color. 

The  act  was  declared  to  be  an  interference  with  interstate  commerce,  even  If 
construed  to  be  limited  to  that  part  of  the  carriage  within  the  state,  Upon  this 
point  the  court  said:  M  While  it  purports  only  to  control  the  carrier 
engaged  within  the  state,  it  must  necessarily  influence  his  conduct  to 
extent  in  the  management  of  his  business  throughout  his  entire  voyage.  His 
disposition  of  passengers  taken  up  and  put  down  within  the  state,  or 
up  to  be  carried  without  can  not  but  affect  in  a  greater  or  less  degree 
taken  np  without  and  brought  within,  and  sometimes  those  taken  up  and  pot 
down  without  •  •  •  It  was  to  meet  Just  such  a  case  that  the  commefdal 
clause  In  the  constitution  was  adopted. 
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Again  the  report  quotes  from  Brawn  v.  Houston,  114  U.  S.,  622. 

In  short,  it  may  be  laid  down  as  the  settled  doctrine  of  this  court  at  this 
day  that  a  state  can  no  more  regulate  or  impede  commerce  among  the  several 
states  than  it  can  regulate  or  Impede  commerce  with  foreign  nations. 

The  committee  comes  to  certain  conclusions  which  it  says  have 
been  conclusively  established  from  the  decisions  to  which  reference 
has  been  made.    Among  these  conclusions  is  this: 

Commerce  among  the  states  includes  the  transportation  of  persons  and  property 
from  a  place  In  one  state  to  a  place  in  another  state.  Interstate  commerce  is  all 
commerce  that  concerns  more  states  than  one,  and  embraces  all  transportation 
which  begins  in  one  state  and  ends  in  or  passes  through  another  state. 

In  presenting  the  act  to  regulate  commerce  to  the  Senate  the  Cullom 
Committee  said : 

The  provisions  of  the  bill  are  based  upon  the  theory  that  the  paramount  evil 
chargeable  against  the  operation  of  the  transportation  system  of  the  United 
8tates  as  now  conducted  is  unjust  discrimination  between  persons,  places,  com- 
modities, or  particular  descriptions  of  traffic  The  underlying  purpose  and  aim 
of  the  measure  is  the  prevention  of  these  discriminations,  both  by  declaring 
them  unlawful  and  adding  to  the  remedies  now  available  for  securing  redress 
and  enforcing  punishment,  and  also  by  requiring  the  greatest  practicable  degree 
of  publicity  as  to  the  rates,  financial  operations,  and  methods  of  management  of 
the  carriers. 

In  view  of  this  internal  evidence  that  Congress  was  not  only  offi- 
cially aware,  but  that  its  attention  had  been  directly  called  to  those 
decisions  of  the  Supreme  Court  touching  upon  the  boundary  line 
between  federal  and  state  control,  it  certainly  may  not  be  truthfully 
said  that  Congress  intended  that  its  own  act  should  be  set  at  naught 
by  an  interstate  carrier  upon  the  ground  that  the  discrimination 
effected  against  interstate  commerce  arose  out  of  the  rates  and  prac- 
tices in  effect  on  commerce  wholly  within  a  state. 

An  interstate  carrier  must  respect  the  federal  law,  and  if  it  is  also 
subjected  to  state  law  it  must  respect  that  in  so  far  as  it  can  without 
doing  violence  to  its  obligations  under  the  national  authority.  Before 
us  are  carriers  which  undeniably  discriminate  directly  against  inter- 
state traffic  To  this  charge  they  plead  that  all  they  have  done  was 
to  obey  the  orders  of  a  state  commission,  as  against  which  they  were 
helpless.  They  appealed  to  no  court  for  relief,  nor  to  this  Commis- 
sion. When  the  state  of  Louisiana  after  years  of  endurance  makes 
complaint  to  this  body  these  carriers  make  no  showing  of  the  reason- 
ableness of  their  rates  other  than  that  heretofore  dealt  with — a  traffic 
adjustment  equalizing  gateways — and  even  in  this  defense  all  the 
carriers  do  not  join.  The  class  rates  of  the  Texas  commission  within 
the  distances  here  involved  are  not  too  low.  This  the  carriers  them- 
selves do  not  urge.  Yet  they  have  maintained  higher  rates  from 
Shreveport,  the  interstate  point.    While  the  Texas  commission  has 
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evidenced  a  policy  of  home  protection  for  its  own  state  cities,  there 
is  every  evidence  that  the  carriers  moving  into  and  within  Texa* 
accepted  this  policy  as  their  own,  claiming  that  not  to  have  adopted 
it  would  have  led  to  reprisal  on  the  part  of  the  state  authorities. 
Such  conditions  may  not  continue  nnder  this  act.  The  interstate  car- 
rier which  adopts  a  policy,  even  under  state  direction,  that  makes 
against  the  interstate  movement  of  commerce  must  do  so  with  its  eyes 
open  and  fully  conscious  of  its  responsibilities  to  the  federal  law 
wiiich  guards  commerce  "  among  the  states  "  against  discrimination. 

It  is  suggested  that  the  exercise  of  such  power  to  end  discrimina- 
tion between  rates  within  a  state  and  rates  to  interstate  points  most 
surely  lead  to  a  conflict  in  which  the  jurisdiction  of  one  sovereignty 
or  the  other  must  give  way.  To  this  suggestion  the  one  and  sufficient 
answer  is  thnt  when  conditions  arise  which  in  the  fulfillment  of  its 
obligation  and  the  due  exercise  of  its  granted  power  to  regulate  com- 
merce among  the  states  make  such  course  necessary  the  national 
government  must  assume  its  constitutional  right  to  lead. 

CONCLUSIONS. 

We  find: 

(1)  That  the  present  class  rates  out  of  Shreveport  to  points  in 
Texas  on  the  Texas  &  Pacific  Railway  included  in  the  following  table, 
and  to  points  in  Texas  on  the  Houston,  East  &  West  Texas  Railway, 
are  unjust  and  unreasonable. 

(2)  That  just  and  reasonable  class  rates  on  these  lines  of  railroad 
should  not  exceed  the  following: 

On  (Ac  Terax  d  Pacific  Railway. 
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(3)  That  such  carriers  maintain  higher  rates  from  Shreveport  to 
points  in  Texas  than  are  maintained  from  cities  within  Texas  to 
such  points  under  substantially  similar  conditions  and  circumstances. 

(4)  That  thereby  an  unlawful  and  undue  preference  and  advantage 
is  given  to  such  Texas  cities,  and  a  discrimination  that  is  undue  and 
unlawful  is  effected  against  Shreveport, 

(5)  That  an  order  should  be  issued  directing  said  carriers  to  estab- 
lish and  maintain  rates  no  higher  than  those  above  found  to  be 
reasonable  out  of  Shreveport  to  the  Texas  points  named  under  western 
classification. 

(6)  That  the  Texas  A  Pacific  Railway  Company  shall  cease  and 
desist  from  charging  higher  rates  upon  any  commodity  from  Shreve- 
port into  Texas  than  are  contemporaneously  charged  for  the  carriage 
of  such  commodity  from  Dallas  toward  Shreveport  for  an  equal 
distance. 

(7)  That  the  Houston  &  Shreveport  Railroad  Company  and  the 
Houston,  East  &  West  Texas  Railway  Company  shall  cease  and 
desist  from  charging  higher  rates  upon  any  commodity  from  Shreve- 
port into  Texas  than  are  contemporaneously  charged  for  the  carriage 
of  such  commodity  from  Houston  toward  Shreveport  for  an  equal 
distance. 

It  will  be  the  duty  of  the  carriers  under  such  order  to  duly  and 
justly  equalize  the  terms  and  conditions  upon  which  they  will  extend 
transportation  to  traffic  of  a  similar  character  moving  into  Texas 
from  Shreveport  with  that  moving  wholly  within  Texas.  But  in 
effecting  such  equalization  the  class  scale  of  rates  prescribed  above 
shall  not  be  exceeded. 
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As  to  the  matter  of  the  concentration  of  Tens  cotton  at  Shreve- 
port  specifically  dealt  with  in  the  complaint  we  find  the  carriers  pur- 
suing a  policy  with  respect  to  Texas  cotton  within  Texas  which  they 
do  not  apply  to  Shreveport.  This  discrimination  is  likewise  dis- 
approved. Whatever  is  the  practice  pursued  respecting  the  concen- 
tration of  cotton  within  Texas  the  carrier  shall  be  ordered  to  apply 
at  Shreveport,  provided  the  practice  adopted  shall  be  one  justifiable 
under  the  act  to  regulate  commerce  and  applicable  fairly  under  like 
conditions  elsewhere  on  the  lines  of  the  carriers. 

Pnonr,  Chairman*  concurring: 

I  entirely  agree  with  the  conclusion  reached  in  the  majority  opin- 
ion and  can  add  nothing  to  the  argument  as  there  stated*  I  do, 
however,  wish  to  refer  to  one  or  two  of  the  previous  decisions  of 
this  Commission  as  illustrative  of  my  views  on  this  general  subject 

This  question  came  before  the  Commission  in  much  its  present 
form  in  Kdiaruv  Tsxtik  d-  Py*  Works  v.  5-  Ry.  Con  13  I.  C.  G, 
48.  In  that  proceeding  the  complainant  contended  that  rates  from 
the  mills  to  its  dye  works,  combined  with  rates  from  its  dye  works 
to  points  of  consumption,  were  unduly  high  as  comparted  with 
similar  rates  made  to  and  from  the  dye  works  of  its  competitors. 
One  of  the  rates  complained  of  was  that  from  certain  mills  in  South 
Carolina  to  Augusta.  Since  this  was  a  state  rate  and  under  the 
jurisdiction  of  the  state  commission,  the  defendants  insisted  that  this 
Commission  could  not  predicate  discrimination  on  a  comparison 
between  this  rate  and  the  interstate  rate  to  the  factory  of  the  com- 
plainant. To  this  contention  the  Commission  refused  to  assent, 
saying: 


To  this  we  can  not  agree.  The  same  lines  participate  In  aU  these  rates  front 
the  mill  to  the  dye  works  of  the  complainant  and  Its  competitor  and  from  these 
In  turn  to  the  points  of  consumption.  When  a  discrimination,  forbidden  by 
the  act  to  regulate  commerce,  arises  from  an  adjustment  of  state  and  Inter- 
Ft/it e  rateo.  carriers  subject  to  our  jurisdiction  and  participating  In  the 
interstate  rates  can  not  escape  responsibility  by  claiming  that  the  discrimina- 
tion Ih  accomplished  through  a  reduction  of  the  state  rate  so  long'  as  that 
reduction  Is  voluntary.  They  were  answerable  for  the  effect  produced  by  the 
combination  of  rates,  all  of  which  they  control. 

******* 

This  miiKt  certainly  be  so  where  the  state  rate  is  voluntarily  made,  and  we 
think  that  the  same  conclusion  must  Anally  be  reached  where  the  state  rate 
In  made  by  state  authority.  A  state  can  no  more  Improperly  prefer  an  Indus* 
try  within  Its  borders  as  against  an  industry  located  without  by  the  imposition 
of  mi  Improper  freight  rate  than  the  Southern  Railway  can  unduly  prefer  that 
ImiiiHtry  In  Its  own  Interest. 

In  Mint  proceeding  the  Commission  failed  to  find  the  fact  of  dis- 
imination,  and  no  order  was  therefore  required. 
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In  Saunders  v.  Southern  Empress  Con  18  I.  C.  G,  415,  fish  rates 
from  Mobile  as  compared  with  those  from  Pensacola  to  certain 
points  in  the  state  of  Alabama  were  before  us.  The  Southern  Express 
Company  had  originally  established  voluntary  rates,  thereby  creat- 
ing a  relation  in  transportation  charge  between  the  Mobile  and  Pen- 
sacola fish  markets  to  interior  points  of  consumption.  The  railroad 
commission  of  Alabama  had  established  a  mileage  scale  of  express 
charges  for  the  transportation  of  fish  and  some  other  commodities, 
and  the  application  of  this  scale  had  the  effect  to  reduce  rates  ma- 
terially from  Mobile,  whereupon  Pensacola  complained  of  the*  dis- 
crimination. 

There  was  no  claim  of  any  intent  to  prefer  Mobile  to  Pensacola; 
the  rates  in  question  were  those  of  the  Alabama  commission  appli- 
cable over  all  lines.  To  hold  that  those  rates  were  unduly  low  would 
be  of  necessity  to  hold  that  the  Alabama  schedule  as  a  whole  was 
unduly  low,  and  there  was  no  evidence  upon  which  we  could  prop- 
erly do  that.  Upon  the  other  hand,  it  did  not  seem  clear  that  the 
rates  from  Pensacola  were  unduly  high,  or  certainly  that  rates  as 
low  as  those  prescribed  by  the  Alabama  commission,  if  applied  from 
Pensacola,  might  not  be  unduly  low. 

If  we  made  an  order  requiring  the  defendant  to  remove  the  dis- 
crimination this  must  apparently  result  in  a  reduction  in  the  Pen- 
sacola rates,  and  I  did  not  feel  that  upon  the  then  state  of  the  record 
we  were  justified  in  requiring  that  reduction.  It  was  said  that  the 
reasonableness  of  the  rates  was  being  contested  before  the  Alabama 
commission  and  the  course  actually  adopted  by  us  was  to  retain  the 
complaint  upon  our  docket  where  it  might  be  made  the  subject  of 
further  investigation. 

The  Commission  might  in  that  case  have  found  that  the  circum- 
stances of  the  transportation  from  Pensacola  were  the  same  as  from 
Mobile  and  might  upon  that  finding  have  ordered  the  carriers  to  re- 
move the  discrimination  by  putting  into  effect  the  same  rates  from 
these  two  points,  but  to  comply  with  this  order  the  carrier  must 
either  have  reduced  its  Pensacola  rate  or  have  assumed  the  burden 
of  showing  that  the  Mobile  rate  established  by  the  Alabama  commis- 
sion was  unduly  low.  It  did  not  seem  to  me  just  to  cast  this  onus 
upon  the  carrier  until  we  had  gone  far  enough  in  our  investigation 
to  be  willing  to  say  ourselves  how  the  discrimination  should  be  cor- 
rected. 

I  call  attention  to  this  case  because  I  am  still  of  that  same  opinion. 
While  this  Commission  can  not  establish  and  should  not  attempt  to 
establish,  directly  or  indirectly,  a  state  rate,  it  must  in  the  exercise  of 
the  duty  put  upon  it. by  the  act  to  regulate  commerce  determine 
whether  the  discrimination  exists,  and  in  doing  that  it  may  and 
should  examine  the  state  rate  in  comparison  with  the  interstate  rate. 
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In  Andy's  Ridge  Coal  Co.  v.  S.  Ry.  Co.,  18  I.  C.  G,  405,  the  quo- 
lion  was  presented  from  a  somewhat  different  angle.  The  com- 
plainant was  a  shipper  of  coal  from  the  Coal  Creek  field  in  Ten- 
nessee to  Nashville,  Tenn.,  and  its  complaint  was  that  the  rate  made 
by  the  defendant  from  its  mine  to  Nashville  was  too  high  in  com- 
parison with  the  rate  made  by  the  same  defendant  from  certain 
points  in  Virginia  to  Nashville.  In  preparing  the  report  it  was  my 
own  first  impression  that  the  Commission  should  order  the  defend- 
ants to  desist  from  this  discrimination,  and  the  facts  were  stated  in 
that -view,  but  upon  consideration  the  Commission  was  unanimously 
of  the  opinion  that  in  that  case  we  had  no  jurisdiction,  for  the  reason 
that  the  rate  used  by  the  complainant  was  a  state  rate,  and  that  the 
burden,  therefore,  was  not  upon  interstate  but  rather  upon  state 
commerce. 

Upon  further  reflection  I  think  that  this  case  was  wrongly  decided 
and  should  be  overruled.  The  state  rate  is  one  blade  and  the  inter- 
state the  other  of  these  shears,  and  it  is  impossible  to  say  which  one 
does  the  cutting.  In  my  opinion  whenever  an  interstate  carrier 
creates  a  discrimination  by  the  maintenance  of  an  interstate  as  com- 
pared with  a  state  rate  the  application  for  relief  must,  of  necessity, 
be  directed  to  this  Commission,  whether  the  applicant  desires  to  use 
the  state  or  the  interstate  service. 

The  first  section  of  our  act  provides  that  it  shall  not  "  apply  to  the 
transportation  of  passengers  or  property  wholly  within  one  state,* 
and  it  is  said  that  we  are  thereby  debarred  from  dealing  with  this 
situation  since,  as  can  not  be  denied,  we  affect  the  state  rate.  But 
our  order  is  not  directed  against  the  state  rate  and  does  not  of  neces- 
sity "  apply  "  to  it,  because  it  indirectly  controls  that  rate.  If  this  be 
not  so  then  the  converse  must  all  the  more  be  true  and  no  state  com- 
mission  can  establish  a  rate  which  directly  or  indirectly  affects  an 
interstate  rate,  which  is  not  in  my  opinion  the  law. 

It  is  well  settled  that  there  is  a  broad  field  within  which  the  state 
may  act  in  the  regulation  of  its  transportation  facilities  until  the 
federal  government  has  exercised  its  authority  under  the  com- 
merce clause.  A  state  can  not  apply  its  rate  of  transportation  to  that 
portion  of  an  interstate  movement  which  takes  place  within  the  ter- 
ritorial limits  of  a  state,  because  the  entire  movement  has  been  placed 
under  the  jurisdiction  of  the  federal  government  and  that  jurisdic- 
tion is  exclusive;  but  the  state  may,  I  think,  establish  the  rate  of 
transportation  from  point  to  point  within  its  limits,  although  the 
effect  of  this  is  to  indirectly  require  a  change  in  interstate  rates  upon 
which  Congress  has  not  acted.  When  the  federal  authority  does  act, 
then  the  state  can  not  by  its  action  interfere,  for  in  case  of  actual 
conflict  the  state  must  yield,  but  the  mere  enactment  of  the  act  to 
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regulate  commerce  is  not  a  federal  declaration  that  the  interstate 
rates  voluntarily  established  by  carriers  which  have  not  been  passed 
upon  by  the  Interstate  Commerce  Commission  are  reasonable. 

Our  third  section  declares  that  no  carrier  subject  to  the  act  shall 
be  guilty  of  undue  preference  and  lays  upon  this  Commission  the 
duty  of  removing  such  preference  when  found  to  exist.  It  is  no  valid 
reason  against  the  exercise  of  that  authority  that  as  a  result  some 
state  rate  must  be  changed. 

Such  an  authority  must  manifestly  be  exercised  by  some  one,  nor 
is  its  exercise  antagonistic  to  the  interest  of  state  shippers.  It  is 
significant  that  the  complainant  in  the  Andy's  Ridge  case  was  peti- 
tioning the  Commission  to  secure  him  the  enjoyment  of  a  state  rate, 
which  could  only  be  done  by  federal  authority. 

Clark,  Commissioner,  concurring : 

In  indicating  my  assent  to  the  conclusions  reached  in  this  case 
I  shall  not  undertake  to  discuss  the  important  and  far-reaching  ques- 
tions of  law  that  are  involved  and  upon  which,  as  is  evidenced  by  the 
several  attitudes  of  my  colleagues,  wide  differences  of  opinion  are 
entertained. 

Under  the  constitution  a  state  may  not  levy  any  tax  or  impost 
upon  commerce  from  another  state.  A  transportation  rate  that  has 
been  prescribed  by,  or  that  is  subject  to  regulation  by,  a  body  created 
by  law  for  that  purpose  is  in  essence  a  tax  or  impost  upon  traffic. 
Here  we  have  one  state  demanding  that  the  tax  upon  its  traffic  shall 
not  be  assessed  in  such  manner  as  to  unjustly  discriminate  against 
its  citizens  by  or  as  a  result  of  action  of  another  state,  and  an  adjoin- 
ing state  insisting  upon  levying  the  taxes  upon  commerce  in  such 
manner  and  measure  as  to  give  a  monopoly  of  the  traffic  here  con- 
sidered to  the  dealers  and  commercial  centers  of  that  state.  It  may 
be  suggested  that  this  action  is  not  interference  with,  and  does  not 
impede  the  free  flow  of,  commerce  between  the  states;  that  it  is 
simply  inviting  it  to  move  through  one  channel  or  gateway  instead 
of  another.  These  rates,  however,  do  not  apply  to  through  move- 
ment of  the  traffic  from  the  points  at  which  it  is  produced  or  manu- 
factured to  final  points  of  consumption,  but  apply  to  the  redistribu- 
tion of  such  traffic  after  it  has  been  laid  down  at  distributing  centers. 
A  state  may  not  obstruct  a  navigable  waterway  without  the  consent 
of  the  federal  government,  and  it  is  no  answer  to  say  that  it  has 
opened  another  stream  or  channel  in  lieu  of  the  one  so  obstructed. 

Whether  or  not  the  Congress  has  exercised  its  jurisdiction  in  these 
premises  and  whether  or  not  it  has  delegated  to  us  power  to  remove 
such  discriminations  and  preferences  are  questions  which  apparently 
can  never  be  settled  until  they  have  been  passed  upon  by  the  court 
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that  is  empowered  to  speak  the  last  word.  In  this  question  as  be- 
tween two  states  possessing  equal  rights  under  the  constitution  and 
equal  rights  to  federal  protection,  discrimination  that  is  unjust  or 
preference  that  is  undue  should,  I  think,  be  abated  by  federal  author- 
ity, and  so  long  as  there  is  doubt  it  should  be  resolved  in  favor  of 
that  course  which  is  harmonious  with  the  fundamental  and  recog- 
nized purpose  of  the  act  to  regulate  commerce. 

Clements,  Commissioner,  dissenting: 

The  act  to  regulate  commerce  at  once  confers  and  specifically  limits 
the  powers  of  the  Commission  intended  by  Congress  to  be  exercised 
by  it  for  the  correction  of  wrong3  against  which  the  act  was  aimed. 

The  question  of  authority  here  presented  is  not  that  of  the  Con* 
gro-s.  under  the  constitution,  but  that  of  this  Commission,  under  the 
statute;  it  is  not  what  additional  powers  Congress  could  or  ought  to 
vest  in  the  Commission,  but,  Has  it  conferred  the  power  here  sought 
to  \&  exercised  ? 

It  is  conceded  that  the  effect  of  the  order  entered  in  this  case  is  to 
control  the  rates  on  traffic  moving  from  Dallas,  Tex.,  to  points  of 
destination  in  that  state.  If  the  power  here  asserted  exists  in  this 
Commission  then  every  state  rate  can  be  controlled  by  it.  All  that 
is  needed  to  effect  this  control  is  for  the  Commission,  either  upon 
complaint  made  or  in  a  proceeding  instituted  by  it,  to  fix  the  maxi- 
mum rates  from  a  point  outside  the  state  for  interstate  transporta- 
tion to  a  point  in  the  given  state  on  the  line  of  an  interstate  car- 
rier subject  to  the  act,  and  then  fix  what  it  may  determine  to  be  the 
just  relation  of  rates  between  that  particular  point  of  destination 
and  ull  other  points  on  the  same  line. 

Section  1  of  the  act  contains  the  following  provision: 

Tluit  the  provision*  of  this  act  shall  not  apply  to  the  transportation  of 
pnssenpers  or  property,  or  to  the  receiving,  delivering,  storage,  or  handling 
of  pruf*.»rty  wholly  within  one  state  and  not  shipped  to  or  from  a  foreign 
country  from  or  to  nny  state  or  territory    •    •    •. 

Every  other  section  of  the  act  must  be  read  and  considered  in  the 
light  of  this  limitation,  and  regard  must  be  had  to  the  substantial 
effect  of  our  orders  and  to  the  recognized  rule  of  law  that  what 
is  forbidden  to  l>e  done  directly  may  not  be  effected  indirectly. 

The  manifest  theory  of  the  statute  is  that  there  is  a  distinct  field 
for  separate  and  independent  state  regulation,  and  another  for  fed- 
eral regulation  of  transportation  rates.  It  is  for  this  Commission  to 
exercise  only  the  authority  conferred  upon  it.  and  when  a  condition 
arises  presenting  wrongs  which  can  not  be  corrected  without  addi- 
tional authority,  to  submit  the  situation  to  Congress,  as  provided  in 
the  act,  for  consideration  of  additional  legislation  which  may  oom- 
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mend  itself  to  them.  Section  3  of  the  act,  condemning  discrimination 
between  places  as  well  as  persons  and  different  descriptions  of  traffic. 
can  not  be  read  independently  of  this  restrictive  proviso  of  section  1. 

The  principles  involved  in  the  line  of  demarcation  between  state 
and  federal  control  of  commerce,  especially  with  respect  to  trans- 
portation, are  of  profound  importance,  and  however  comprehensive 
may  be  the  authority  of  Congress,  this  Commission  is  not  justified, 
in  my  judgment,  in  undertaking,  by  interpretation,  to  read  out  of 
the  act  an  important  provision,  in  order  to  meet  a  situation  which 
has  developed  and  which,  as  I  view  it,  can  only  be  reached  by 
additional  legislation. 

In  so  far  as  the  administration  of  complete  justice  may  be  defeated 
by  independent  state  action,  it  might  be  the  view  of  Congress  that 
such  result  had  better  be  borne  than  to  adopt  legislation  which 
practically  extinguishes  state  authority,  not  only  in  respect  to  rates 
for  intrastate  transportation,  but  to  many  other  matters  involved 
in  the  regulations  and  practices  of  carriers  wherein  questions  of  dis- 
crimination may  arise. 

It  will  be  noted  that  the  judicial  utterances  quoted  by  the  majority 
in  this  case  are  not  confined  to  the  granting  of  authority  by  Con- 
gress to  the  Commission,  but  relate  largely  to  the  broader  field  of  the 
authority  of  Congress  itself,  under  the  constitution. 

The  conclusion  and  order  of  the  Commission  in  this  case  mark  a 
new  departure,  in  the  interpretation  of  the  statute  as  to  the  scope  of 
its  authority,  from  its  steadfast  attitude  toward  this  fundamental 
question  in  all  previous  cases. 

Harlan,  Commissioner,  dissenting: 

While  the  majority  report  ascribes  to  the  Texas  commission  the 
definite  policy  and  purpose  of  so  adjusting  the  state  rates  out  of 
Dallas  as  to  make  it  the  jobbing  point  for  eastern  Texas,  to  the 
prejudice  of  Shreveport,  the  principle  underlying  the  ruling  would 
also  control  when  a  state  commission,  without  any  such  motive  but 
in  the  normal  exercise  of  its  functions,  has  fixed  a  scale  of  rates  for 
purely  state  traffic  with  an  unfavorable  effect  on  some  community 
in  an  adjoining  state,  served  by  the  same  carrier  to  the  same  desti- 
nations. The  result  of  the  ruling  when  analyzed,  therefore,  seems 
to  be  that  in  fixing  a  rate  on  the  interstate  traffic  of  a  carrier  we 
thereby  impose  on  it  and  upon  the  lawfully  constituted  state  authori- 
ties a  standard  to  which  both  must  adjust  their  views  as  to  what  is  a 
reasonable  rate  on  its  purely  state  traffic.  No  room  is  left  to  the 
state  commission  for  the  exercise  of  its  discretion  when  fixing  a 
carrier's  state  rates  to  destinations  to  which  its  interstate  rates  also 
run;  the  only  duty  it  may  perform  is  carefully  to  ascertain  and  follow 
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the  measure  of  reasonableness  fixed  by  this  Commission  for  the  car- 
rier's interstate  rates  to  those  destinations. 

Harmony  in  a  carrier's  charges  is  always  desirable,  and  it  is  doubt- 
less true  that  complications  occasionally  arise  out  of  the  differences 
in  the  rates  respectively  established  by  the  state  and  interstate  com- 
missions on  state  and  interstate  traffic  In  some  way  such  situations 
should  be  regulated.  But  the  exercise  by  this  Commission  of  a 
power  that  so  modifies  the  control  of  state  commissions  over  state 
rates  and  requires  a  carrier  either  to  put  itself  in  an  attitude  of  dis- 
obedience to  an  order  of  a  state  commission  respecting  its  state  traffic 
or  to  accept  less  than  a  reasonable  compensation  on  its  interstate 
traffic,  manifestly  ought  to  rest  upon  some  clear  and  definite  decla- 
ration of  that  policy  by  the  Congress.  It  rests  on  an  insecure  and 
wholly  unsatisfactory  foundation  for  administrative  purposes  when 
it  flows  from  a  process  of  reasoning  that  is  admittedly  mere  con- 
struction. This  is  particularly  true  when  it  is  announced  by  a  quasi- 
judicial  tribunal  that  has  no  general  jurisdiction  but  only  such  spe- 
cial and  limited  powers  as  are  defined  in  the  act  creating  it 

The  significance  of  the  ruling  is  emphasized  by  the  fact  that  it 
reverses  what  has  been  the  settled  interpretation  of  the  act  by  this 
Commission  from  its  inception.  In  numerous  reported  cases  we 
have  disclaimed  the  power  now  asserted  and  have  expressly  con- 
strued the  proviso  of  section  1  as  excluding  the  right  to  control  such 
a  situation  as  is  here  presented.  The  Congress  must  be  presumed  to 
have  known  of  these  decisions  and  to  have  accepted  that  view  as 
the  national  policy  declared  by  the  statute,  for  in  repeatedly  amend- 
ing the  act  in  other  respects  it  has  made  no  change  in  that  regard. 

I  concur  in  general  in  the  views  expressed  in  the  dissenting 
reports  of  Mr.  Commissioner  Clements  and  Mr.  Commissioner 
McCiiokd.  It  is  therefore  unnecessary  to  enter  upon  any  extended 
discussion  of  my  own,  particularly  in  view  of  the  fact  that  as  the 
author  of  the  report  of  the  Commission  in  Saunders  v.  Southern 
Express  Co.,  18  I.  C.  C,  415,  which  presented  the  precise  question  in 
an  even  more  direct  form,  I  had  occasion  carefullv  to  consider  the 
extent  of  our  powers  in  such  a  situation  and  to  express  my  views  at 
some  length.  State  traffic  as  a  thing  in  itself  to  be  regulated  under 
the  authority  of  law  has  been  reserved  under  the  constitution  to  the 
several  states.  The  power  of  the  federal  government  to  fix  maximum 
rates  on  state  traffic,  even  when  conducted  bv  an  interstate  carrier,  is 
therefore  a  matter  of  no  small  doubt.  Its  power  to  fix  minimum  rates 
on  state  traffic  conducted  by  an  interstate  carrier,  on  the  general 
theory  that  such  traffic  ought  to  contribute  ratably  to  the  cost  of  oper- 
ating a  vehicle  of  interstate  commerce  in  ordor  not  to  become  a  burden 

ton  such  commerce,  seems  to  me  to  be  more  clear.  On  the  same  gen- 
theory  I  think  that  the  Congress  in  aid,  or  rather  in  protection,  of 
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interstate  commerce  may  forbid  discriminations  by  a  railroad  or  other 
instrument  of  interstate  traffic  in  favor  of  state  traffic  This  however 
it  has  not  yet  undertaken  to  do.  In  my  judgment  the  language  of  the 
proviso  of  section  1  admits  of  no  other  reasonable  construction  than 
that  the  Congress  intended  expressly  to  withhold  from  this  Commis- 
sion the  right,  directly  or  indirectly,  to  exercise  its  powers  with 
respect  to  state  commerce  or  to  enforce  upon  such  traffic  any  of  the 
provisions  of  the  act. 

McChord,  Commissioner,  dissenting: 

In  dissenting  from  the  opinion  of  the  majority,  it  is  not  my  pur- 
pose to  discuss  the  relative  powers  of  the  state  and  national  govern- 
ments, for  that  would  presuppose  a  conflict  between  federal  and  state 
authority,  which  conflict  I  do  not  concede  here  exists.  Neither  is  it 
my  purpose  to  argue  the  extent  of  the  powers  of  the  Congress  under 
the  constitution,  but  rather  to  confine  myself  to  the  powers  which  the 
Congress  has  delegated  to  this  Commission. 

The  report  says  complainants  have  asked  this  Commission  to 
"  establish  the  same  basis  of  rates  of  transportation  between  Shreve- 
port  and  east  Texas  points  as  are  accorded  by  defendants  to  Texas 
competitors  of  Shreveport  interests  in  the  same  line  of  business  for 
the  same  distances."  It  continues:  "With  this  petition  we  can  not 
comply  unless  such  power  has  been  granted  under  the  first,  third,  and 
fifteenth  sections  of  the  act  to  regulate  commerce."  The  first  section 
provides  that  the  rates  charged  by  carriers  for  interstate  transporta- 
tion must  be  reasonable,  and  prohibits  and  declares  to  be  unlawful  all 
charges  which  are  unreasonable.  The  third  section  prohibits  the 
giving  of  undue  or  unreasonable  preference  or  advantage  to  any  per- 
son, locality,  or  particular  description  of  traffic,  or  the  subjection  of 
any  person,  locality,  or  particular  description  of  traffic  to  undue  or 
unreasonable  prejudice  or  disadvantage.  Section  15  authorizes  the 
Commission  to  determine  and  prescribe  just  and  reasonable  rates 
when,  after  full  hearing  upon  complaint,  it  shall  be  of  opinion  that 
the  existing  rates  are  unjust  or  unreasonable  or  unjustly  discrimina- 
tory or  unduly  preferential  or  prejudicial.  Under  the  majority 
opinion,  therefore,  resort  must  be  had  to  all  of  the  enumerated  powers 
in  order  to  grant  the  relief  prayed  for. 

The  report  finds  that  the  rates  out  of  Shreveport,  La.,  into  eastern 
Texas  discriminate  against  Shreveport  in  favor  of  Texas  jobbers. 
Without  now  discussing  whether  or  not  an  interstate  carrier  may 
unduly  favor  its  intrastate  traffic,  let  us  consider  the  situation  with- 
out regard  to  the  state  line.  Conceding,  for  the  purpose  of  argu- 
ment, that  the  rates  from  Dallas  to  eastern  Texas  discriminate  in 
favor  of  Dallas  as  compared  with  the  rates  from  Shreveport  into 
eastern  Texas,  the  first  question  that  arises  is:  Is  the  discrimina- 
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tion  voluntary?  In  all  the  reports  of  this  Commission  dealing 
with  the  question  of  discrimination  we  have  invariably  inquired  into 
the  reason  for  the  discrimination,  to  determine  whether  or  not  the 
same  was  undue,  and  where  we  have  found  the  situation  to  be  one 
over  which  the  carrier  defendant  has  no  control  we  have  held  that 
the  carrier  was  not  responsible  for  the  discrimination.  Section  4 
of  the  act  does  nothing  more  than  define  a  particular  form  of  dis- 
crimination, and,  from  the  operation  of  this,  carriers  have  been  re- 
lieved when  the  discrimination,  i.  e.,  the  lower  rate  to  the  farther 
distant  point,  was  brought  about  by  circumstances  beyond  its  control. 
In  some  instances  these  circumstances  were  water  competition;  in 
others  market  competition,  while  again,  it  was  carrier  competition. 
The  principle  underlying  our  action  in  all  such  cases  is  that  the 
carrier  is  not  responsible  for  a  discrimination  occurring  because  of 
circumstances  over  which  it  has  no  control.  As  was  said  by  Mr. 
Chief  Justice  White  in  East  Tenn.,  Ya.  &  Ga.  Ry.  Co.  v.  /.  C.  C.,  181 
U.  S.,  1 : 

The  prohibition  of  section  3,  when  that  section  is  considered  in  its  proper  re- 
lation, is  directed  against  unjust  discrimination  or  undue  preference  arising 
from  the  voluntary  and  wrongful  act  of  the  carriers  complained  of  as  having 
given  undue  preference,  and  does  not  relate  to  acts  the  result  of  conditions 
wholly  beyond  the  control  of  the  carriers. 

In  the  instances  where  we  have  found  the  lower  rate  to  the  farther 
distant  point  or  the  lower  rate  to  the  preferred  point  to  have  been 
reasonable,  and  therefore  have  used  it  to  measure  the  reasonableness 
of  the  rate  to  the  point  not  favored,  we  have  frequently  found  the 
latter  rate  unreasonable  and  ordered  its  reduction,  but  this  action 
was  based  on  section  1  after  the  complaint  under  section  3  or 
4  had  been  dismissed.  In  the  present  case  the  rates  from  Dallas 
to  eastern  Texas  points  are  prescribed  by  the  body  lawfully  con- 
stituted and  duly  empowered  so  to  do — the  railroad  commission 
of  Texas.  If  the  application  of  these  rates  results  in  a  preference 
to  Dallas  as  compared  with  Shreveport,  then  the  fact  that  the  intra- 
state rates  were  established,  not  by  the  voluntary  action  of  the  car- 
riers, but  under  circumstances  by  which  they  were  controlled,  we  must 
find  that  the  discrimination,  so  far  as  the  carrier  is  concerned,  is 
not  undue.  In  considering  a  somewhat  similar  situation,  where  the 
Alabama  railroad  commission  had  established  rates  within  the  state 
of  Alabama  which  resulted  in  alleged  discrimination  against  Pensa- 
cola.  Fla.,  the  Commission  in  Saunders  <&  Co.  v.  Southern  Express 
Co.,  18  I.  C.  C  421,  said: 

The  rotation  of  rates  thus  produced  was  neither  volun'ary  nor  the  conse- 
quence of  any  uncontrolled  notion  on  its  part:  the  continuation  of  the  relation 
thus  created  is  not  in  any  senw  attributable  to  the  defendant  unless  it  may  be 
said  that  the  defendant  is  under  an  obligation  to  correct  the  discrimination 
by  voluntarily  reducing  Its  Pensmcola  rates  to  the  basis  of  the  Mobile  rates. 
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This  the  Commission  refused  to  do,  chiefly  because  it  considered  that 
the  application  of  the  Alabama  rates  from  Pensacola  would  not  be 
reasonable  to  the  defendant.  By  this  very  action  the  Commission 
dismissed  the  case  under  section  3  and  proceeded  to  consider  it 
under  section  1. 

In  my  opinion,  therefore,  the  charging  of  lower  rates  to  a  com- 
mon territory  for  intrastate  than  for  interstate  traffic,  at  least  where 
the  intrastate  rates  are  compelled,  does  not  constitute  undue  dis- 
crimination. But  suppose  it  did.  Has  this  Commission  power  to 
correct  it? 

Section  3  declares  it  to  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  the  act  to  unduly  prefer  any  person,  locality, 
or  description  of  traffic,  or  to  subject  any  person,  locality,  or  descrip- 
tion of  traffic  to  undue  or  unreasonable  prejudice  or  disadvantage. 
It  is  specifically  provided  in  section  1,  however,  "that  the  pro- 
visions of  this  act  shall  not  apply  to  the  transportation  of  passengers 
or  property  or  to  the  receiving,  delivery,  storage,  or  handling  of 
property  wholly  within  one  state  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  state  or  territory  as  aforesaid." 
To  my  mind,  this  excludes  the  application  of  section  3  where  either 
the  traffic  favored  or  prejudiced  lies  wholly  within  one  state.  Based 
upon  judicial  expressions,  intrastate  commerce  is  said  by  the  majority 
to  be  that  commerce  which  not  only  is  confined  to  a  single  state,  but 
also  "  does  not  affect  other  states."  The  word  u  affect "  renders  the 
application  of  this  phrase  extremely  uncertain.  I  do  not  hesitate  to 
subscribe  to  the  theory  that  where  intrastate  commerce  or  anything 
else  places  a  direct  burden  and  obstruction  upon  interstate  commerce 
the  obstruction  can  be  removed.  The  power  to  regulate  interstate 
commerce  is  by  our  constitution  vested  in  the  Congress.  That  body, 
under  the  commerce  clause  of  the  constitution,  possesses  numerous 
powers,  only  a  few  of  which  it  has  delegated  to  this  Commission.  In 
deputizing  this  Commission  to  correct  unreasonable  and  discrimina- 
tory transportation  charges  and  practices  for  the  interstate  transpor- 
tation of  passengers  and  property  as  defined  by  the  act,  Congress 
specifically  excluded  from  our  jurisdiction  that  transportation  which 
lay  wholly  within  one  state.  The  phrase  "  wholly  within  one  state  " 
is  qualified  only  by  "  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  state  or  territory  as  aforesaid."  Had  it  been  the  in- 
tention of  Congress  to  make  the  provisions  of  the  interstate-commerce 
act  applicable  to  transportation  wholly  within  one  state  which 
"affects  other  states,"  it  doubtless  would  have  further  qualified  the 
proviso  in  section  1.  The  majority  report  tells  us  that  Congress  was 
fully  aware  of  the  fine  distinction  between  interstate  and  intrastate 
commerce  as  laid  down  by  the  courts.  It  is,  therefore,  but  fair  to 
assume  that  that  body  knew  the  significance  of  the  phrase  "  does  not 
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affect  other  states."  Whether  or  not  the  Congress  was  so 
is  immaterial  in  the  face  of  the  specific  exemption  of  all  transporta- 
tion wholly  within  one  state.  The  Congress,  and  not  this  Commis- 
sion, is  vested  with  unqualified  power  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  Indian 
tribes."  Some,  but  not  all,  of  these  powers  have  been  delegated  by 
the  Congress  to  this  Commission.  If  it  be  true  that  intrastate 
transportation  of  the  kind  here  involved  "affects"  interstate  com- 
merce and  is  subject  to  the  regulating  power  of  the  Congress,  it 
is  for  that  body,  and  not  this,  to  do  the  legislating.  Certainly,  as 
the  law  now  stands,  this  Commission  can  not  grant  relief  under  the 
third  section,  and  the  fact  that  the  situation,  so  far  as  discrimination 
is  concerned,  is  without  remedy  does  not  give  to  us  power  which  hat 
specifically  been  withheld.  As  we  look  to  the  act  of  Congress  rather 
than  to  the  constitution  for  our  powers  and  duties,  it  is  useless  to 
discuss  the  constitutional  power  of  Congress  under  the  commerce 
clause.  In  my  opinion,  the  majority  report  is  in  effect  legislation 
which  the  Congress  has  expressly  refused  to  enact. 

But  suppose  that  into  the  proviso  of  section  one  we  read  the  phrase 
"  which  does  not  affect  other  states,"  and  suppose  further  we  con- 
cede that  the  Texas  rates  "  affect "  other  states.  A  point  may  be 
affected  either  favorably  or  unfavorably.  Where  Shreveport  is 
prejudiced  and  Dallas  favored,  it  is  the  opinion  of  the  majority  that 
this  Commission  can  order  the  discrimination  removed.  The  con- 
verse, then,  must  be  true,  and  upon  complaint  to  this  Commission 
that  the  rates  between  Texas  points  discriminate  against  Dallas  as 
compared  with  Shreveport,  a  like  order  must  be  issued. 

It  is  stated  "  to  say  that  interstate  carriers  may  so  discriminate 
because  of  the  orders  of  the  state  commission  is  to  admit  that  the 
state  may  limit  and  prescribe  the  flow  of  commerce  between  the 
states."  Suppose  the  discrimination  were  due  to  an  order  of  this 
Commission  fixing  the  Shreveport  rate:  To  say  that  interstate  car- 
riers might  discriminate  because  of  such  order  would  be  an  equal 
admission  that  this  Commission  might  limit  and  prescribe  the  flow 
of  commerce  between  points  in  a  state.  In  response  to  the  suggestion 
that  the  federal  commerce  power  extended  to  all  the  affairs  of  a  rail- 
road if  any  part  of  its  business  was  interstate,  Mr.  Chief  Justice 
White,  in  Howard  v.  /.  C.  R.  Co.,  207  U.  S.,  483,  said: 

It  assumes  that  because  one  engages  In  Interstate  commerce,  be  thereby  en- 
dows Congress  with  i>ower  not  delegated  to  It  by  the  Constitution;  In  other 
words,  with  the  right  to  legislate  concerning  matters  of  purely  state  concern. 
•  •  •  It  is  apparent  that  If  the  contention  were  well  founded  tt  would  ex- 
tend the  power  of  Congress  to  every  conceivable  subject,  however  Inherently 
local;  would  obliterate  all  the  limitations  of  power  Imposed  by  the  Constitu- 
tion, and  would  destroy  the  authority  of  the  states  aa  to  ail  conceivable  matters, 
which  from  the  beginning  have  been  and  must  continue  to  be  under  their 
trol  as  long  as  the  Constitution  endures. 
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It  has  been  repeatedly  held  by  the  Supreme  Court  that  the  power  of 
the  state  over  intrastate  commerce  is  as  full  and  complete  as  is  the 
power  of  Congress  over  interstate  commerce.  In  Sands  v.  Manistee 
River  Improvement  Co.,  123  U.  S.,  288,  the  court,  by  Air.  Justice 
Field,  said : 

Internal  commerce  of  a  state — that  is,  the  commerce  which  is  wholly  con- 
fined within  its  limits — is  as  much  under  its  control  as  foreign  or  interstate 
commerce  is  under  the  control  of  the  general  government. 

The  majority  points  out  the  chaotic  conditions  that  will  result  if  its 
view  be  not  accepted.  It  avers  that  it  will  then  be  within  the  power 
of  the  carriers  or  of  the  states  to  make  rates  within  a  state  which 
will  so  confine  the  commerce  of  its  communities  as  to  exclude  on  equal 
terms  other  communities.  The  adoption  of  the  constitution  was  an 
expression  of  the  people's  aim  toward  coordination  rather  than  con- 
flict between  the  sovereignties  in  the  discharge  of  their  respective 
powers.  If,  as  suggested,  our  dual  plan  of  government  has  led  to 
chaos  rather  than  harmony  in  the  regulation  of  commerce,  surely  the 
corrective  power  has  not  been  lodged  with  this  Commission ;  and  if 
not  vested  in  the  Congress,  the  final  remedy  is  to  be  found,  as  said 
in  Taylor  v.  Beckham,  178  U.  S.,  580,  "  in  the  august  tribunal  of 
the  people  which  is  continually  sitting."  But  I  apprehend  that  such 
a  remedy  will  not  be  invoked  until  it  has  been  more  clearly  demon- 
strated than  has  been  done  by  the  majority  report  that  such  conflict 
is  real  and  not  the  result  of  misconception  both  of  law  and  of  fact. 
The  Congress  is  able  completely  to  regulate  interstate  transportation 
without  the  exercise  of  any  control  over  transportation  which  lies 
wholly  within  a  state;  so,  also,  is  this  Commission,  by  the  proper 
exercise  of  the  powers  which  have  been  conferred.  If  the  alleged 
preferential  intrastate  rates  are  reasonable,  and  if  the  transportation 
conditions  from  the  interstate  point  to  the  common  territory  are 
similar,  it  follows  that  the  interstate  rates  must  be  too  high  and 
should  be  reduced.  But  this  is  not  because  of  discrimination ;  rather 
because  of  inherent  unreasonableness.  In  the  determination  of  the 
reasonableness  of  interstate  rates  comparisons  with  other  rates  be- 
tween points  in  the  same  territory  or  between  points  in  another  ter- 
ritory where  transportation  conditions  are  similar  are  extremely 
helpful,  often  persuasive,  and  on  account  of  the  high  cost,  claimed 
by  the  carriers  and  admitted  by  shippers,  for  conducting  intrastate 
or  local  business,  the  reasonable  intrastate  rate  under  similar  trans- 
portation conditions  may  safely  be  accepted  for  comparative  pur- 
poses. If  an  unreasonably  low  intrastate  rate  be  prescribed  by  a 
state  commission,  the  order  would  not  have  to  be  obeyed.  The  situa- 
tion may  then  resolve  itself  into  a  question  of  whether  the  intrastate 
rate  is  reasonable  and  whether  the  transportation  conditions  as  to  the 
intrastate  and  interstate  traffic  are  similar. 
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Much  of  the  opinion  is  devoted  to  a  discussion  of  the  supremacy 
of  federal  over  state  control.  To  my  mind,  a  conclusion  both 
erroneous  and  unnecessary  is  reached,  and  as  it  is  unnecessary  I 
would  not  further  refer  to  it  except  for  the  great  length  with  which 
the  matter  has  been  dealt  and  my  unwillingness  to  subscribe  to  the 
views  therein  announced.  The  quotation  from  the  Pullman  case, 
216  U.  S.,  65,  is  unassailable,  but  it  should  be  remembered  that  in 
that  case  the  state  of  Kansas  attempted  to  impose  a  tax  upon  all  of 
the  property,  both  interstate  and  intrastate,  of  the  Pullman  Company. 
The  excerpt  from  Oklahoma  v.  Kansas  Natural  Gas  Co.,  221  U.  S., 
261,  is  quoted  from  Haskell  v.  Cowham,  187  Fed.,  409,  and  was  di- 
rected at  the  action  of  the  state  of  Oklahoma  in  refusing  to  allow 
natural  gas  mined  therein  to  be  transported  by  pipe  lines  out  of 
the  state,  a  situation  in  no  wise  analogous  to  that  here  presented. 
The  decision  in  the  Safety  Appliance  case,  220  U.  S.,  27,  has  abso- 
lutely no  application  to  the  instant  case.  There  it  was  in  effect  held 
that  cars  and  locomotives  are  instrumentalities  and  vehicles  of  com- 
merce moving  over  an  interstate  highway  and  that  their  proper  and 
safe  equipment  was  necessary  to  insure  the  transportation  of  inter- 
state commerce. 

The  case  of  Gibbons  v.  Ogden,  9  Wheat,  1,  dealt  with  the  power  of 
the  state  of  New  York  to  grant  an  exclusive  charter  to  Fulton  and 
Livingston  to  operate  steamboats  on  its  rivers.  The  principal  con- 
tention in  that  case  was  that  commerce  on  its  rivers  was  subject  to 
state  control.  The  Supreme  Court  held  otherwise,  but  said  nothing 
that  has  a  direct  bearing  upon  the  extension  of  federal  control  to 
intrastate  rates  in  instances  of  the  kind  here  involved. 

The  several  quotations  from  the  report  of  the  Cullom  committee 
are  misleading  if  some  notice  be  not  taken  of  the  situation  existing 
at  that  time.  Prior  to  the  enactment  of  the  law  of  1887  Congress 
had  made  no  attempt  to  regulate  commerce  among  the  states  other 
than  that  by  water.  To-day,  when  we  have  the  benefit  of  numerous 
judicial  interpretations  of  the  phrase  "interstate  commerce,"  it  is 
surprising  to  note  the  varied  opinions  expressed  by  eminent  lawyers 
before  the  committee  which  framed  that  report  a  quarter  of  a  cen- 
tury ago.  Many  contended  that  transportation  from  a  point  in  a 
state  to  a  port  of  transshipment  was  subject  to  state  control,  while 
others  placed  under  the  jurisdiction  of  the  state  traffic  carried  be- 
tween points  in  a  state  passing  out  of  the  state  en  route,  and  also 
contended  that  the  state's  control  extended  over  the  portion  of  any 
interstate  transportation  which  lay  within  its  domain.  After  dis- 
cussing this  situation  the  report  continues:  "It  would  seem  that  the 
only  const  met  ion  applicable  under  all  the  circumstances  would  be 
that  which  limits  the  authority  of  a  state  to  that  commerce  which  is 
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wholly  domestic  or  internal  and  gives  to  Congress  exclusive  control 
over  the  remainder." 

The  quotation  from  Gibbons  v.  Ogden  would  be  more  enlightening 
if  it  included  the  several  preceding  sentences,  as  follows :  "  The  word 
4  among '  means  to  intermingle  with.  A  thing  that  is  among  others 
is  intermingled  with  them.  '  Commerce  among  the  states '  can  not 
stop  at  the  external  boundary  line  of  each  state,  but  may  be  intro- 
duced into  the  interior."  Both  the  majority  opinion  and  the  Cullom 
report  omit  the  following  from  Gibbons  v.  Ogden: 

Comprehensive  as  the  word  "  among  "  Is,  It  may  very  properly  be  restricted 
to  that  commerce  which  concerns  more  states  than  one.  The  phrase  is  not  one 
which  would  probably  have  been  selected  to  indicate  the  completely  interior 
traffic  of  a  state,  because  it  is  not  an  apt  phrase  for  that  purpose;  and  the 
enumeration  of  the  particular  classes  of  commerce  to  which  the  power  was  to 
be  extended  would  not  have  been  made  had  the  intention  been  to  extend  the 
power  to  every  description.  The  enumeration  presupposes  something  not 
enumerated,  and  that  something,  if  we  regard  the  language  or  the  subject  of 
the  sentence,  must  be  the  exclusively  internal  commerce  of  a  state.  The  genius 
and  character  of  the  whole  government  seem  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  states  generally,  but  not  those  which  are  completely  within  a 
particular  state,  which  do  not  affect  other  states,  and  with  which  it  is  not  neces- 
sary to  interfere,  for  the  purpose  of  executing  some  of  the  general  powers  of 
the  government  The  completely  internal  commerce  of  a  state,  then,  may  be 
considered  as  reserved  for  the  state  itself. 

Further  on  the  report  quotes  Judge  Hammond  in  a  case  brought  in 
the  federal  courts  of  Tennessee  to  test  the  validity  of  a  statute  enacted 
in  that  state  for  the  regulation  of  railroads : 

The  decisions  amount,  we  think,  only  to  this:  Where  a  warehouseman  or 
common  carrier  is  engaged  in  the  storage  of  goods  or  their  carriage  within  a 
state,  and  exclusively  within  it,  the  rates  of  charges  for  suclrbusiness  are  sub- 
ject to  legislative  control  by  the  state,  and  the  fact  that  such  legislation  may 
indirectly  and  remotely  affect  commerce  between  the  states  does  not  invalidate 
It,  because,  if  Congress  has,  by  reason  of  this  indirect  and  remote  regulation  of 
such  local  business  to  interstate  commerce,  any  right  to  assert  control  over 
what  is  primarily  domestic  commerce,  it  is  to  be  presumed,  until  Congress 
acts,  that  it  does  not  Intend  to  displace  the  right  of  the  state  to  control  its 
domestic  commerce. 

In  Ames  v.  U.  P.  R.  R.  Co.,  64  Fed.,  171,  Mr.  Justice  Brewer, 
sitting  in  circuit,  said : 

Neither  can  I  understand  how  the  reduction  of  local  rates,  as  a  matter  of 
law.  Interferes  with  interstate  rates.  It  is  true  that  the  companies  may,  for 
their  own  convenience,  to  secure  business,  or  for  any  other  reason,  rearrange 
their  Interstate  rates  and  make  them  conform  to  the  local  rates  prescribed  by 
the  state,  but  surely  there  is  no  legal  compulsion.  The  statute  of  the  state 
does  not  work  a  change  in  interstate  rates  any  more  than  an  act  of  Congress 
prescribing  interstate  rates  would  legally  work  a  change  in  local  rates. 
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To  the  suggestion  that  the  exercise  of  the  power  to  end  discrimina- 
tion between  rates  within  a  state  and  rates  to  interstate  points  must 
lead  to  conflict  in  which  the  jurisdiction  of  one  sovereignty  or  the 
others  must  give  way,  the  majority  answers  u  that  when  conditions 
arise  which,  in  the  fulfillment  of  its  obligations  and  the  due  exercise 
of  its  granted  power  to  regulate  commerce  among  the  states  make 
such  course  necessary,  the  national  government  must  assume  its  con- 
stitutional right  to  lead."  Let  us  see  whether  by  the  finding  of  the 
majority  the  national  government  really  leads.  The  rates  pre- 
scribed as  maxima  to  apply  from  Shreveport  are  virtually  the  Texas 
commission  rates  that  are  in  effect  in  Texas.  Subject  to  these  maxima, 
Shreveport  is  ordered  kept  on  a  parity  with  Houston  and  Dallas, 
leaving  it  then  within  the  power  of  the  Texas  commission  to  further 
reduce  the  Shreveport  rates  by  a  reduction  in  the  present  Texas 
scale.  The  national  government  therefore  lead*  by  following  the 
judgment  of  the  state  government,  to  whom  it  in  effect  says:  "  We  will 
adopt  not  only  your  present  scale  of  rates,  but  any  lower  scale  you  may 
see  fit  to  establish.  Your  judgment  has  been  the  standard  by  which  we 
have  measured  and  fixed  the  maximum  rates  from  Shreveport.  If 
you  desire  to  make  lower  rates  from  Shreveport  into  Texas  you  may 
do  so  by  lowering  the  Texas  scale."  Of  course,  if  in  this  instance 
we  fix  interstate  rates  by  the  Texas  yardstick,  we  must  fix  other 
interstate  rates  by  other  state  yardsticks,  and  may  find  ourselves 
incumbered  with  some  forty-eight  different  rate  meters,  which  will 
doubtless  create  a  condition  "more  absurd  and  unbearable"  than 
that  which  the  majority  opines  would  arise  if  the  states  remain 
unmolested  in  the  exercise  of  their  legitimate  powers.  But,  aside 
from  this  chaos,  the  Supreme  Court  has  said  that  the  function  which 
the  majority  would  delegate  to  the  state  of  Texas  can  not  by  a  state 
be  constitutionally  exercised,  because : 


Tbe  fact  which  vitiates  the  provision  is  that  it  compels  the  carrier  to 
ulnte,  adjust,  or  fix  his  interstate  rates  with  some  reference  at  least  to  his 
rate*  within  the  state.     [L.  d  y.  R.  R.  Co.  v.  Eubank,  184  TJ.  S.,  41.] 

To  prevent  the  conflict  between  sovereignties  which  the  majority 
has  unnecessarily  and  by  no  means  conclusively  discovered  and 
attempted  to  remove,  the  Congress  has  wisely  declared: 


That  the  provisions  of  this  act  shall  not  apply  to  the  transportation  of 
sonars  or  proiwrty.  or  to  the  receiving,  delivering,  storage,  or  handling  of 
pro|»erty  wholly  within  one  state  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  state  or  territory  as  aforesaid. 

The  majority  endeavors  to  interpret  this  provision  by  explaining 
what  it  docs  not  mean,  but  I  submit  that  if  it  were  not  intended  to 
cover  instances  of  the  kind  with  which  we  are  here  dealing  its  in- 
corporation in  the  act  to  regulate  commerce  was  wanton  and  nn- 

essary, 
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My  position  is  that  this  Commission  should  confine  itself  within 
the  four  corners  of  the  law  of  its  creation,  usurping  neither  the 
legislative  function  of  the  Congress  nor  the  judicial  power  of  the 
courts. 

APPENDIX. 
Exhibit  1. 

Clou  rati*  Dailat,  Tex.,  to  point*  on  tite  Texas  4c  Pacific  Ry. 


Clou  rate*  Skreieport,  La.,  to  point*  on  the  Texas  &  Pacific  Ry. 


64  INTERSTATE    COMMERCE   COMMISSION   BXPOBTB. 

Class  rata  Houston,  Tex.,  to  points  on  the  Houston,  East  ie  Wist  Texas  R 


s  m 


Class  rates  Skreveport,  La.,  to  points  on  the  Houston  East  &  Wist  Ttxas  Jfjr. 


*  4 


,      * 


Nciit  1.— Ruin  Irom  PbJIu  ud  Houston.  Tu.,  to  polnti  In  Ttni  on  the  T«ih  A  Pacific  Rj.iod 
[Touston  Km  A  W«t  Tom  Ry.  u  shown  In  Tin  I. Inn  Ilulng  TiriS  Ho.  3,  Wystt'i  I.  C.  C.  No.  7. 

Nona.— All  ratra  between  Teiu  points  indpolnij  In  ]jjaW»n»  u  shown  In  Southweetero  LineiTanW 
34-T.  LHsnd's  I.  r.  r.  No.  171. 

Sntl  3-  All  milnm  used  u  shown  In  Trxiu  Lines  Ullnp  llirnlu  Vg.  t,  WvUI'i  1.  C.  C.  No.  10, 
mud  Tew  *  Padnc  Rj.  Local  DUUnoe  T«hlf  Circuit!  71, 1.  C.  C.  No.  1ST2. 
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Exhibit  3. 


Companion  of  rates  paid  by  wholesale  saddlery  and  vehicle  dealers  at  Shreveport  and  by 

their  Texas  competitors  at  common  destinations. 


yrom— 

To- 

Distance. 

Wagons. 

Baggies. 

Saddles. 

H«_ 

Horn 
collars. 

Leather. 

DaUat 

do 

Marshall  .      . 

do 

Klystan  Fields 

do 

Tenena 

do 

Joaquin 

•  •  •  •  •  \6*V  •••••••• 

Miles. 
163.7 

26.0 
147.7 

42.0 
166.2 

67.3 
18a  2 

54.3 
192.0 

42.8 

Cento. 
30.2 
40.0 
36.8 

56.0 
64.0 
105.0 
58.0 
61.0 
68.0 
40.0 

Omit. 
48.8 

60.0 
46.6 
84.0 
56.0 
157.6 
69.2 
76.5 
60.8 
60.0 

Otnis. 
6L0 
40.0 
67.0 
66.0 
70.0 
106.0 
74.0 
61.0 
76.0 
40.0 

61.0 
40.0 
67.0 
66.0 
70.0 
106.0 
74.0 
61.0 
76.0 
40.0 

amis. 
6L0 
40.0 
67.0 
56.0 

7a  0 

106.0 
74.0 
61.0 
76.0 

4ao 

Clnls. 
66.8 

Dallas. 

Dallas. 

Dalks. 

Dallas. 

28.8 
63.9 
42.9 

64.0 
82.9 
•8.9 
4X9 

70.9 

Shreveport. 

40.9 

Comparison  of  rates  paid  by  furniture  and  stationery  dealers  at  Shreveport  and  by  their 

Texas  competitors  at  common  destinations. 


From— 

To— 

Distance. 

Sta- 
tionery. 

Docu- 
ment 
files,  k.d. 

Sales 
books. 

cash 
slips. 

Talking 

machines, 

records. 

Iron 
parts, 
office 

tma. 
now.cL 

Dallas 

Galveston. 

Nacogdoches . . 
do 

Mile*. 
168.1 
186.0 

92.4 
103.4 
962.8 
107.6 
211.9 
194.0 

85.0 
124.0 
28a  1 

66.7 
126.0 

32a  0 

97.0 
130.8 
392.3 
133.1 

loao 

233.5 
74.9 
78.2 

288.4 

111.5 

Orate. 

71.0 
62.0 
66.0 
63.0 
81.0 
91.0 

8a  0 

86.0 
61.0 
51.0 
84.0 

oao 

62.0 
87.0 
74.0 
61.0 
87.0 
105.0 
69.0 
82.0 

oao 

37.0 
86.0 
79.0 

Cent*. 
65.0 
57.0 
67.0 
49.0 
74.0 
78.0 
7X0 
78.0 
62.0 
47.0 
76.0 
49.0 
48.0 
78.0 

oao 

66.0 
78.0 
92.0 
63.0 
75.0 
49.0 
34.0 
77.0 
64.0 

OemU. 
68.0 
61.0 
48.0 
36.0 
64.0 
66.0 

oao 

66.0 
43.0 
34.4 
66.0 

4a  0 

35.2 

66.0 
63.0 
4a8 
66.0 
74.0 
67.0 
66.0 

4a  0 

25.6 
65.0 
58.0 

< 

OemU. 
71.0 
62.0 
66.0 
63.0 
81.0 
9L0 
80.0 
86.0 
61.0 
61.0 
84.0 
60.0 
62.0 
87.0 
74.0 
61.0 
87.0 
106.0 
69.0 
82.0 

oao 

37.0 
96.0 
79.0 

1 

OemU. 
66.0 
47.0 
43.0 
41.0 
90.9 
69.9 
58.0 
6L0 
39.0 
4L9 
6L9 
36.0 
42.9 
6L0 
62.9 
48.9 
61.9 
71.0 
64.0 
6L0 
86.9 
80.0 
CL0 
66.0 

Oewts. 
4L9 
16.9 

Shreveport 

P*llM 

Tylsr 

41.9 
96.9 

Galveston 

do 

46.9 

Shreveport. 

do 

67.9 

Dallas 

QalTesTnn 

San  Augustine 
do 

46.9 

44.9 

...  .do 

86.0 

Delia*"     , ... 

24.6 

Galveston. 

47.9 

do 

86.8 

Dallas 

Pittsburg 

do 

94.8 

Galveston. 

Shreveport. 

49.9 

48.9 

Dallas.' 

Shreveport.  — 
Dallas 

ClarksvlUe.... 

do 

..do 

Carthage 

•  •  •  •  •  UU  ••••••■• 

do 

49.9 
68.9 

49.9 

Galveston 

Shreveport 

49,9 

86.9 

PftMtff        ,   . 

Mtoeoia 

do 

liit 

Galveston. 

49,9 

Shreveport do 

I 

4f>i 
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SIT  4. 

Gikbul  Tamow  or  Cum  Rati  a,  No.  a. 
Effective  Febnury  10, 1902,  with  amendment  in  effect  October  SI,  1910. 
The  rates  in  Uib  tariff  eliall  be  subject  to  Teias  clarification  No.  1  and  amendment! 
ar  subsequent  issue. 

SicndV  1.—  Table  o/ratei. 
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Section  2. — Joint  rata. 

m 

For  the  transportation  of  shipments  over  two  or  more  railroads  which  are  not  under 
the  same  management  and  control,  and  not  otherwise  provided  for,  the  rates  shall 
be  made  by  adding  to  the  rates  prescribed  in  table  of  rates,  section  1,  of  this  tariff, 
the  following,  viz: 

Class....     1 2 3 4 5 \  __  B CPE 

Rate....     8        7        6        5        4         4        4         3        2         2 

Provided:  1.  That  when  the  sum  of  the  rates  prescribed  for  local  application  is 
less  than  a  joint  rate  made  in  accordance  with  the  above  instructions,  such  sum  of 
rates  shall  be  used  as  the  joint  rate. 

2.  That  the  joint  wtes  in  common-point  teiritory  shall  not  exceed  fee  following 
figures,  viz: 

Class....     12345ABCDE 


Rate....    80      72      60      58      44       46       40       34       23        17 

except  in  cases  whore  greater  rated  may  be  made  by  using  the  rates  provided  in  excep- 
tions, section  3,  of  this  tariff. 

Note.— The  term  44 common-point  territory"  designates  that  portion  of  Texas 
hying  south  of  the  Amah  Ho  division  of  the  Chicago,  Rock  Island  A  Gulf  Railway, 
but  including  Amarillo,  and  east  of  and  including  points  on  a  line  drawn  from  Amarillo 
.  via  Midland  (Cir.  No.  3572,  effective  Nov.  1,  1010)  on  the  Texas  &  Pacific  Railway; 
San  Angelo  on  the  Gulf,  Colorado  <fc  Santa  Fc  Railway;  Brady  on  the  Fort  Worth  6 
Rio  Grande  Railway;  Llano  on  the  Houston  &  Texas  Central  Railroad;  San  Antonio 
on  the  Galveston,  ilarrishurg  <&  San  Antonio  Railway  and  San  Antonio  &  Aransas 
Pass  Railway;  I«aredo  on  the  International  &  Great  Northern  Railroad,  and  Alice 
and  Corpus  Christi  on  the  San  Antonio  £  Aransas  Pass  Railway;  provided,  that  no 
part  of  the  St.  Louis,  Brownsville  k  Mexico  Railway  south  of  Sin  ton  and  the  Texas 
Mexican  Railway  shall  be  included  in  common-point  territory.  (Cir.  No.  2271, 
effective  July  10,  1905.) 

Exception  1  to  note. —The  Wichita  Valley  Railway  west  of  Sagerton  shall  be  con- 
sidered in  differential  territory.  See  exception  3,  section  4,  for  special  differential 
rates.     (Cir.  3194,  effective  Sept.  15,  1909.) 

Exception  2  to  note.-  The  Concho,  San  Saba  Jc  Llano  Valley  Railroad  (canceled 
by  Cir.  No.  3368,  effective  Apr.  1, 1910). 
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Investigation  and  Suspension  Docket  No.  45. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  ADVANCES  IN  RATES  FOR  THE  TRANSPORTA- 
TION OF  POTATOES  AND  OTHER  ARTICLES. 


Submitted  January  15,  1912.    Decided  March  tlt  191t. 


Proposed  minimum  weight  of  30,000  pounds  from  St.  Louis,  Mo.,  to  points  east  of  the 
Illinois-Indiana  state  line  upon  potatoes  originating  in  Louisiana  and  Texas 
found  to  be  unreasonable. 

J.  E.  Robinson  for  complainant. 

William  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

D.  P.  Conned  for  the  New  York  Central  lines. 

T.  J.  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

F.  C  DUlard  and  H.  A.  Scandrett  for  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company;  Louisiana  Western  Railroad  Com- 
pany; Texas  &  New  Orleans  Railroad  Company;  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company;  Houston  &  Texas  Central 
Railroad  Company;  and  Houston,  East  &  West  Texas  Railway 
Company. 

A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 

Edward  E.  Gates  and  J.  Keavy  for  Indianapolis  Freight  Bureau. 

James  StiUweU  for  Cleveland,  Akron  &  Cincinnati  Railway  Com- 
pany; Pittsburg,  Chartiers  &  Youghiogheny  Railway  Company; 
Cincinnati,  Lebanon  &  Northern  Railway  Company;  and  Pennsyl- 
vania lines. 

Report  of  the  Commission. 

McChord,  Commissioner: 

This  proceeding  presents  for  determination  the  reasonableness  of 
a  minimum  weight  of  30,000  pounds  applied  from  St.  Louis  to  points 
east  of  the  Illinois-Indiana  state  line  upon  potatoes  originating  in 
Louisiana  and  Texas. 

Prior  to  May  8,  1910,  charges  upon  shipments  of  potatoes  from 
Louisiana  and  Texas  points  to  the  territory  in  question  were  assessed 
upon  a  minimum  of  24,000  pounds  to  St.  Louis  and  30,000  pounds 
beyond.  On  that  date  the  24,000-pound  minimum  was  made  ap- 
plicable for  the  entire  haul,  and  this  was  the  situation  until  the 
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issue  of  Leland's  tariff,  L  C.  C.  No.  824,  published  to  become  effective 
May  30,  1911,  which  tariff  proposed  to  restore  the  basis  theretofore 
in  effect,  and  therefore  to  increase  from  24,000  pounds  to  30,000 
pounds  the  minimum  applicable  east  of  St.  Louis.  On  May  27, 
1911,  the  Commission  suspended  until  September  27,  1911,  the  tariff 
naming  this  increased  minimum,  and  entered  upon  an  investigation 
as  to  the  reasonableness  thereof.  On  August  29,  1911,  the  aforesaid 
tariff  was  further  suspended  until  March  27,  1912.  Numerous  com- 
mission merchants  and  dealers  in  potatoes  at  Chicago  and  Indianapo- 
lis were  present  and  testified  at  the  hearing. 

The  carriers  upon  whom  rested  the  burden  of  proving  the  reason- 
ableness of  the  increased  minimum  presented  practically  no  defense. 
The  initial  lines  in  the  south  and  southwest  frankly  admitted  that 
because  of  the  delicate  nature  of  the  Louisiana  and  Texas  potato, 
more  than  24,000  pounds  can  not  safely  be  loaded.  These  lines 
maintain  such  a  minimum  to  all  points,  except  to  the  territory  hers 
involved,  and  even  in  participating  in  that  traffic  their  minimum  of 
24,000  pounds  applies  up  to  St.  Louis.  As  it  is  ordinarily  the  initial 
carrier  who  prescribes  the  minimum  weight,  we  are  inclined  to  regard 
this  admission  as  highly  persuasive  evidence  of  the  unreasonable- 
ness of  a  minimum  higher  than  24,000  pounds.  The  higher  minimum 
from  St.  Louis  to  points  east  of  the  Illinois-Indiana  state  line  when 
effective  was  due  to,  and  its  restoration  is  now  proposed  by,  the 
carriers  operating  in  central  freight  association  territory.  It  appears 
that  30,000  pounds  is  the  minimum  applicable  on  potatoes  in  that 
territory,  as  it  is  also  the  minimum  from  the  Wisconsin  and  Mi^hig^n 
districts,  except  that  during  the  summer  it  is  24,000  pounds.  The 
reason  for  the  reduction  by  the  central  freight  association  camera 
from  30,000  pounds  to  24,000  pounds  on  May  8,  1910,  was  not  clearly 
explained,  but  was  probably  due  to  their  desire  to  participate  in  the 
movement  of  an  unusually  large  crop.  Potatoes  are  liable  to  greater 
damage  from  heating  than  from  any  other  cause,  and  it  is  for  this 
reason  that  the  Wisconsin  and  Michigan  camera  reduce  the  minimum 
during  the  warm  weather.  Most  of  the  northern  potatoes  move 
during  the  cool  weather,  while  the  Texas  and  Louisiana  crop  must 
be  moved  during  May  and  June.  Furthermore,  the  character  of  the 
|K>tatoes  in  these  sections  materially  differs.  The  Wisconsin  and 
Michigan  potato  is  firm,  can  withstand  rough  handling,  and  pos- 
sesses great  keeping  qualities.  The  Texas  and  Louisiana  potato,  on 
the  other  hand,  is  extremely  perishable,  possesses  little  keeping 
qualities,  and  requires  the  exercise  of  great  care  in  loading  to  insure 
the  best  |x>ssible  ventilation  and  the  least  possible  pressure  from 
the  weight  of  one  sack  U[>on  or  against  another.  Without  describing 
in  detail  the  method  of  proi>er  loading  and  the  disastrous  effects  of 
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improper  loading,  it  is  sufficient  to  say  that  it  has  been  fully  shown 
that  the  Texas  and  Louisiana  potato  can  not  safely  be  loaded  to 
more  than  24,000  or  25,000  pounds. 

The  central  freight  association  lines  responsible  for  the  proposed 
increased  minimum,  while  represented  at  the  hearing,  offered  no 
material  testimony  in  support  of  their  contention.  Defendants  have 
not  shown  that  the  proposed  increased  minimum  weight  is  reasonable, 
and  under  all  the  circumstances  we  are  of  the  opinion  and  find  that 
the  same  is  unreasonable  and  that  a  reasonable  minimum  to  be  ap- 
plied from  St.  Louis  to  points  east  of  the  Illinois-Indiana  state  line 
upon  potatoes  originating  in  Louisiana  and  Texas  should  not  exceed 
24,000  pounds.  Defendants  will  be  expected  to  withdraw  the  tariff 
now  under  suspension,  which  may  be  done  upon  one  day's  notice; 
otherwise  an  appropriate  order  will  be  issued. 

28I.O.O. 


No.  4091. 

W.  G.  COSBY 

v. 

RICHMOND  TRANSFER  COMPANY  ET  AL. 


Submitted  October  3, 1911.    Decided  January  16, 191%. 


1.  If  a  carrier  undertook  to  make  delivery  of  passenger  baggage  and  to  issue  baggage 

checks  at  residences  for  the  rate  of  fare  stated  in  its  tariffs,  this  would  be  a  service 
over  which  this  Commission  would  have  jurisdiction  and  which  must  in  all 
regards  become  subject  to  the  mandates  and  prohibitions  of  the  act,  even 
though  the  service  in  whole  or  in  part  was  not  performed  by  the  carrier  itself, 
but  was  rendered  by  some  agency  under  contract  or  otherwise.  But  in  merely 
granting  the  exclusive  privilege  of  soliciting  on  its  trains  and  issuing  baggage 
checks  at  residences  to  one  baggage  transfer  company  a  carrier  does  not  under- 
take an  additional  service  to  the  public.  The  carrier's  duty  to  the  public  as 
to  baggage  begins  and  ends  in  the  baggage  room  provided  by  it.  Baggage 
transfer  is  prior  or  subsequent  to  the  transportation  service  as  to  which  the 
carrier  owes  a  duty  to  the  public  and  is  therefore  outside  the  jurisdiction  of  this 
Commission. 

2.  No  public  duty  is  owed  by  a  carrier  to  baggage  transfer  agents,  as  such,  and  there- 

fore the  Commission  finds  that  although  the  exclusive  privilege  of  soliciting 
baggage  transfer  on  defendants'  trains  is  given  to  one  transfer  company  which 
is  controlled  by  officers  of  defendants,  yet  there  is  no  undue  discrimination, 
since  no  one  is  given  any  undue  advantage  or  is  subjected  to  any  undue  or 
unreasonable  prejudice  as  to  any  matter  in  relation  to  which  the  carrier  owes 
a  duty. 

Wise  dk  Cliich  ester  for  complainant. 
J.  Jordan  Jjedke  for  Richmond  Transfer  Company. 
72.  Walton  Moore  for  Southern  Railway  Company  and  others. 
//.  T.  Wickham  for  Chesapeake  &  Ohio  Railroad  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

W.  G.  Cosby  is  a  resident  of  the  city  of  Richmond,  Va.f  and  the 
owner  of  a  baggage  transfer  business  known  as  the  Cosby  Transfer. 
The  Richmond  Transfer  Company  is  a  corporation  founded  by  a  rival 
of  Mr.  Cosby's  named  Garber,  together  with  a  group  of  railroad 
oflicials.  This  company  purchased  Garber's  business,  and  on  June  5, 
1893,  the  defendant  railroads  granted  to  the  Richmond  Transfer 
Company,  without  monetary  consideration,  the  exclusive  privilege 
of  soliciting  business  on  their  trains  and  in  their  depots  and  of  inning 
baggage  checks  at  the  residences  of  prospective  passengers. 
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It  is  Mr.  Cosby's  contention,  as  a  citizen,  that  the  rates  charged 
for  the  transfer  of  baggage  in  the  city  of  Richmond  are  unreasonable, 
and  that  this  Commission  has  jurisdiction  to  fix  the  rates  charged 
by  the  Richmond  Transfer  Company,  because  this  company  is  the 
agent  of  the  railroads  in  providing  "  a  service  in  connection  with  the 
receipt  and  delivery  of  property  transported."  The  foundation  for 
this  position  he  finds  in  the  language  of  section  1  of  the  act  wherein 
this  Commission  is  given  jurisdiction  over  the  transportation  of 
property,  and  the  term  "transportation"  is  defined  as  including — 

care  and  other  vehicles  and  all  instrumentalities  and  facilities  of  shipment  or  carriage, 
irrespective  of  ownership  or  of  any  contract,  expressed  or  implied,  for  the  use  thereof, 
and  all  services  in  connection  with  the  receipt,  delivery,  elevation  and  transfer  in 
transit,  ventilation,  refrigeration  or  icing,  storage,  and  handling  of  property  trans- 
ported. 

The  second  position  which  complainant  takes  is  that  under  section 
3  of  the  act  the  Richmond  Transfer  Company  is  given  an  undue  and 
unreasonable  preference  or  advantage  over  the  Cosby  Transfer  in 
that  the  exclusive  privilege  of  soliciting  baggage  transfer  business 
on  the  trains  and  in  the  depot  of  defendants  and  of  issuing  defend- 
ants' baggage  checks  has  been  granted  to  the  Richmond  Transfer 
Company  without  consideration,  whereas  the  complainant  herein 
has  offered  $500  for  such  privilege,  stipulating  in  his  offer  that  the 
rates  charged  the  public  would  be  lower  than  those  at  present  im- 
posed by  the  Richmond  Transfer  Company.  "The  prayer  of  the 
complaint,"  said  counsel  for  complainant  at  the  hearing,  "is  that 
equal  opportunity  be  given  to  all  persons  to  secure  this  agency,  pro- 
vided they  can  satisfy  the  carriers  of  their  ability  to  perform  it,  and 
the  prayer  is  that  the  public  shall  cease  being  forced  to  pay  the  unrea- 
sonable rate." 

It  is  not  to  be  understood  that  the  complainant  denies  the  right  of 
the  defendant  carriers  to  make  an  exclusive  contract  with  any  trans- 
fer agent,  recognizing  and  accepting  the  principle  laid  down  in  Dono- 
van v.  Pennsylvania  Co.,  199  U.  S.,  279,  wherein  it  is  said: 

When  not  unnecessary,  unreasonable  or  arbitrary,  a  railroad  may  make  arrangements 
with,  including  the  granting  of  npecial  privileges  to,  a  single  concern  to  supply  passen- 
gers arriving  at  its  terminals  with  hacks  and  cabs,  and  it  is  not  bound,  at  least  in  the 
absence  of  valid  state  legislation  requiring  it  to  do  so,  to  accord  similar  privileges  to 
other  persons,  even  though  they  be  licensed  hackmen.  Such  an  exclusive  arrange- 
ment is  not  a  monopoly  in  the  odious  sense  of  the  word,  nor  does  it  involve  an  improper 
use  by  a  railroad  company  of  its  property. 

The  complainant  finds  in  this  same  opinion  of  the  late  Mr.  Justice 
Harlan  support  for  the  theory  for  which  he  contends,  in  these  words: 

The  record  does  not  show  that  the  arrangement  referred  to  was  inadequate  for  the 
accommodation  of  passengers.  But  if  inadequate,  or  if  the  transfer  company  was 
allowed  to  charge  exorbitant  prices,  it  was  for  passengers  to  complain  of  neglect  of 

28  I.  o.  a 


■  "2 


;x  CCMJfZSSXOX  rkpobts. 


CJV»     -  •      -1* 


^.oaI  :-:-zi7Tizv  *zi  ::r  ^i-»  xc^X'^d  authorities  to  Uke  step  to 
:•  -;-rl  ■-:■>  ::i:~ik^.-  \:  z-r.ni  .\*  -.:_:  r«s:*Lccrf  widi  due  regard  to  the  rights 


A::>-ui^  :i.s  r—.-irlf.  ;hr  xnTliisant  urges  that  howeTer 
brcii  :h-  ir/"-:-*^  zr^LZr-i  *  riLr:»d  may  be.  a  right  remains  in 
the  yuVh:  ^z.:::..:\:  :..f  ::_:■?::  :■:  reasonable  service  on  the  part  of 
the  car--::.  "I:  r.:  .>:  "i-f  ::-:c-i-K:.  ".henrfcre."  urges  complainant, 
"ii-.a:  :'.*.-;  :r.:v  ".v>:  .:  :h:  '.r-^sLzr  c:  azv  Dreference  bv  exclusive 
co:;:r.v:  .v.  :h;  y*r:  •::  i  ri^r.  ii  ...ziyi^j.  having  for  its  object  the 
itt;i:v.uv..v.  ■;■  ■.*:  s  .:;:■■;:  :*.■■-.:"  :s  wheiher  or  not  the  preference 
resv.hs  -.v.  :".-.-•  rvi#*r.A:".v  >e:v;  v  ir.1  i^\:ozimodation  of  the  public." 

For  the  >/.;  v:ry ..*>■:  .:  riis.:;.:  :hr  question  of  jurisdiction  defend- 
ant* haw  n  :*.*.. ::;  :.  :ha:  :h-;  -jharsrs  ir-irosed  bv  the  transfer  com- 
pany  a:v  ■,::;;  :>«::.sV".c.  *::.:  ;:*.  :h--  i:>.  .:ss:c:i  of  the  case  herein  we 
will  prooe<\:  \:r>':\  ::*.■;  as.-  .n:y::;r.  :ha:  such  a  finding  would  even- 
tually Iv  iv.a.i.*  v.:  v.:  :h-;  :a..:s. 

Wo  ro;n*»  ,.v.,.:v..\v.:i;o'.y  :o  :..:  f':~iain?n:al  question  in  this  case: 
llu-;  (Vi\::ivs<  .:v.v  '.,:;.:  :>*  j.ve  :h:s  Cc-inussion  jurisdiction  over  local 
l»:i!:»:.i::«%  ;  v.m^fcr  acrv^s  J  Ir.  s:*.>'.vo:\:u:  :his  question  we  turn  first 
to  the  |M-nviMt»Tw  of  :he  a/:,  .v. :  :r.  :*:.-;■  s^voni  place  inquire  whether 
tin*  railroad  it ^**If  .::;  :or::^%:>  :o  sr.ve  ;h:s  service  of  gathering  and 
ili'livi'iim:  hrtiTsTJiire  a:  :vs:.i-:;vs.  To  the  lirst  question  we  can 
limi  no  , M  Ivor  aiwwcv  :ha-\  :h.it  the  lar.j-.iace  of  the  act.  wliile  extremely 
liimiil.  t-.-iii  not  fairl\  he  i:-:erv:e:ed  to  briru:  such  agencies  within  our 
jiiMNilifiimi;  and  ;o  the  >;\v::d  qv.es: ion  we  think  the  answer  must 
ho  tlmi  iho  railroad  doe*  no:  v.nder.ske  :o  provide  tliis  service,  but 
rather,  for  the  :u \  o\\\uu^\:\\\>:\  of  its  passengers,  permits  a  transfer 
ii".-nr\   to  uso  \\*  tram*  to  solicit  business,  and  to  check  baggage  at 

residences. 

Wo  ha\e  *|in»to»l  i hiit  pan  of  section  1  denning  the  transportation 

over  which  this  romnuw.on  has  iuris.iu'iit-n:  "All  instrumentalities 

and  fsuihlios  of  nIi:;muimu   or  oarnnire     *     *     *     and  all  services  in 

oiiimootiuii    with    the    roooipt.    o.i  livery,    and   bundling   of   property 

tiHiL^poriod."     liuinodisitely    following    tlu*se    words    is    found    this 

cIiiiim1: 

\>iil  it  -J  ^1  !"•  th»*  i!  ■.•*.  «»f  «'\m  .  irr-.  r  *■:*»;.•.-!  v  tho  pp"»vi»ion?  of  thi«  act  to  pn>- 
M-1.-  .iii>i  i  riii  li  ^'...-li  m  i:i-:»  r:.\".  v.  :y>-w  r-A«-.  •:+'•  \  r*^\-.^r  ThiTefcr,  and  to  estab- 
li  !.  :l.r-',::»li  r  -..'i-  .mj  y.:-'  .o;.!  r«  .l  •:..ii  !•»  r.iU->  .4;-;  '.:-\il  lo  :*.»Toto. 

If  tlio  inst turnout Mliiios  or  services  referred  to  in  this  section 
include  the  um-  of  an  oxpro^  wriiTon  for  the  delivery  of  personal 
Imiri.Mge  »it  t lit*  !*•  M-lonco  of  the  ptis<otio;or.  it  follows  that  the  rate  for 
such  service  must  li»«  incorporated  in  the  tariiTs  tif  the  carrier.  This 
is  ii  ronstnictiim  whioh  the  lnw  has  never  borne.  Nor  can  we  assume 
A  under  the  bust  cluii>e  «-f  the  act  alcove  quoted  the  duty  was 
Dsed  upon  a  carrier  to  i  .rnish  such  transportation  by  wagon. 
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Yet  if  we  had  jurisdiction  it  would  be  our  duty  wherever  reasonable 
request  was  made  therefor  to  require  the  railroad  to  publish  a  rate 
including  delivery  of  baggage  at  residence  and  to  furnish  facilities 
therefor.  A  reasonable  reading  of  this  section  would  limit  the  obliga- 
tion imposed  upon  the  carrier  to  such  facilities  as  were  necessary  to 
the  receipt  or  delivery  of  property  at  those  points  where  the  railroad 
itself  undertook  to  receive  or  deliver  property. 

The  language  of  the  section  is  subject  to  a  still  narrower  interpre- 
tation, which  would  exclude  baggage  entirely  from  its  purview,  for  it 
might  be  urged  with  reason  that  in  speaking  of  instrumentalities  and 
services  in  this  connection  the  Congress  had  in  mind  only  those  instru- 
mentalities and  services  incident  to  the  carriage  of  freight.  The 
transportation  of  passenger  baggage  is  ancillary  to  the  transportation 
of  the  passenger  and  might  well  be  regarded  as  not  covered  by  the 
provisions  of  section  1.  To  this  view,  however,  we  do  not  hold.  This 
Commission  is  given  jurisdiction  over  whatever  service  the  carrier 
undertakes  to  render  in  connection  with  the  delivery  of  the  passen- 
ger's baggage  as  "property  transported." 

If  the  carrier  undertakes  to  make  delivery  of  passenger  baggage  at 
residences  for  the  rate  of  fare  stated  in  its  tariffs,  then  it  follows  that 
this  is  a  service  over  which  this  Commission  has  jurisdiction  and 
which  must  in  all  regards  become  subject  to  the  mandates  and  pro- 
hibitions of  the  act,  even  though  the  service  in  whole  or  in  part  is  not 
performed  by  the  carrier  itself  but  is  rendered  by  some  agency  under 
contract  or  otherwise.  Whatever  the  interstate  carrier  undertakes  to 
do  for  the  passenger  or  shipper  becomes  a  matter  of  scrutiny,  inves- 
tigation, and  regulation  by  this  Commission  within  the  power  con- 
ferred upon  us.  If,  therefore,  the  service  in  question  is  one  which  the 
Southern  Railway  Company,  for  instance,  undertakes  to  give  at  Rich- 
mond, the  power  is  lodged  in  this  Commission  to  condemn  the  rates 
charged  therefor  as  unreasonable. 

Does  it  follow,  however,  from  the  fact  that  a  railroad  company 
makes  this  exclusive  contract  under  which  the  soliciting  of  baggage 
on  its  trains  and  within  its  depots  is  granted  to  one  agent,  that  this 
is  an  assumption  by  the  railroad  of  a  new  service  or  the  recognition 
of  an  obligation  to  perform  such  a  service  subsequent  to  the  delivery 
of  the  baggage  at  its  own  depot?  If  there  was  a  duty  imposed  by 
law  upon  the  railroad  to  provide  such  service,  as  has  been  aforesaid, 
the  interposition  of  an  agent  would  not  withdraw  the  carrier  in  pro- 
viding such  service  from  governmental  control.  But  there  is  no  such 
duty  arising  either  under  statute,  common  law,  or  custom.  The  car- 
rier has  performed  what  is  required  of  it  when  it  accepts  baggage  at 
its  depot,  transports  it,  and  makes  delivery  at  destination  upon  its 
own  terminal. 
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And  this  brings  us  to  what  is  perhaps  the  crucial  question  in  this 
case.  Is  the  Richmond  Transfer  Company  the  agent  of  the  pas- 
senger or  the  agent  of  the  railroad  company  1  It  is  not  denied  that 
the  passenger  who  is  solicited  upon  the  train  may  himself  take  posses- 
sion of  his  baggage  at  the  depot  and  transport  it  in  his  own  carriage, 
or  by  any  other  conveyance,  to  his  residence.  The  one  advantage 
which  the  Riclimond  Transfer  Company  enjoys  as  to  incoming  bag- 
gage is  that  its  agents  have  the  right  of  access  to  the  passengers  upon 
the  trains.  This  is  a  valuable  privilege,  but  the  presence  of  this 
baggage  transfer  agent  upon  the  train  does  not  make  him  a  repre- 
sentative of  the  railroad  company,  and  the  receipt  which  he  gives 
for  the  baggage  chock  that  is  given  to  him  in  no  way  binds  the  rail- 
road company.  In  presenting  that  check  at  the  baggage  office  this 
transfer  company  acts  as  the  agent  of  the  passenger  and  not  as  an 
employee  of  the  rail  carrier.  If  the  charge  made  or  the  service  ren- 
dered is  unreasonable  it  is  subject  to  municipal  regulation.  If  the 
passenger  does  not  wish  to  constitute  the  transfer  company  his  agent 
ho  may  transfer  his  check  to  anyone  else,  to  whom  the  railroad  com- 
pany must  deliver  the  baggage  as  promptly  as  if  the  check  had  been 
given  into  the  hands  of  the  agent  on  the  train. 

In  permitting  the  transfer  company  to  enter  its  trains  the  railroad 
is  not  undertaking  to  render  an  additional  service,  but  is  providing 
an  additional  accommodation  for  the  passenger.  The  transporta- 
tion service  which  the  railroad  tenders  to  the  public  would  be  per- 
formed without  the  presence  of  this  baggage  agent  on  its  train. 
HLs  presence  makes  available  a  convenience  for  which  the  carrier 
makes  no  charge,  and  of  which  the  passenger  may  avail  himself  or 
not,  as  ho  seos  fit,  upon  the  termination  of  his  journey.  The  pay- 
ment for  local  baggage  delivery  service  is  distinct  from  the  payment 
for  the  interstate  journey  and  these  payments  arise  under  two  dis- 
tinct contracts  having  no  relation  to  each  other. 

The  test  as  to  when  our  jurisdiction  attaches  is  found  in  answering 
the  question,  "When  is  delivery  made  to  the  shipper  or  passenger 
and  the  service  undertaken  by  the  carrier  brought  to  an  end?"  It 
may  not  always  be  that  the  mere  intervention  of  a  shipper  fore- 
closes the  claim  that  the  carrier  has  not  given  the  full  service  which  it 
undertook  to  render.  For  example,  in  the  case  of  transit  privileges, 
it  often  happens  that  the  shipper  intervenes  before  the  carrier  has 
rendered  the  full  transportation  service  which  it  undertook  under 
its  tariffs  to  give.  But  where  a  carrier,  as  in  this  case,  does  not 
undertake  to  render  any  service  after  baggage  has  gone  into  the  hands 
of  the  passenger  or  his  agent,  it  must  be  conclusively  presumed  that 
the  passenger  has  accepted  delivery  at  the  carrier's  station,  and  any 
service  rendered  after  traffic  passes  from  the  hands  of  the  carrier  to 
those  of  the  shipper  or  his  agent  is  an  ancillary  service  over  which 
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we  have  no  jurisdiction.  A  earner's  practices  regarding  delivery 
are  within  our  regulative  control,  but  where  such  practices  follow 
delivery  to  the  shipper  the  Commission  is  without  power. 

Concerning  the  complaint  under  section  3,  the  Commission  holds 
that  so  far  as  the  record  discloses  there  has  been  no  undue  or  unrea- 
sonable preference  given  by  defendant  railroads  to  the  Richmond 
Transfer  Company.  Assuming  that  the  policy  of  the  transfer  com- 
pany is  now  controlled  by  officers  of  the  defendant  railroads,  we  do 
not  believe  that  this  fact  gives  the  Commission  jurisdiction.  If  it 
should  appear  that  any  undue  or  unreasonable  advantage  or  prefer- 
ence were  given  to  one  transfer  company  over  any  other  transfer 
company  then  the  Commission  would  undoubtedly  have  jurisdiction. 
But  there  is  no  allegation  that  the  complainant  had  been  hindered 
in  any  way  from  delivering  or  receiving  baggage  at  the  station  or 
that  the  traveling  public  had  in  any  way  been  inconvenienced  or 
interfered  with  at  the  station  in  the  delivery  or  removal  of  baggage 
for  which  complainant  held  checks.  Furthermore,  it  is  conceded 
by  complainant  that  the  mere  granting  of  the  exclusive  privilege  is 
not,  per  8e,  undue  or  unreasonable.  Since  no  public  duty  is  owed  to 
the  complainant  in  his  capacity  as  a  transfer  agent  by  defendants, 
and  since  there  is  no  allegation  of  any  undue  or  unreasonable  prefer- 
ence or  advantage  given  to  anyone,  or  of  anyone  being  subjected  to  any 
undue  or  unreasonable  prejudice,  we  find  no  violation  of  section  3  of 
the  act.  It  is  as  much  beyond  our  power  to  order  a  railroad  to  give 
the  Cosby  Transfer  an  opportunity  to  bid  against  the  Richmond 
Transfer  Company  for  the  privilege  of  soliciting  on  trains  as  it  is 
beyond  our  power  to  compel  a  railroad  to  place  its  fruit  venders' 
privilege  up  at  auction,  for  neither  one  is  transportation  under  the 
act  and  over  neither  one  have  we  jurisdiction. 

After  reviewing  all  the  facts,  the  Commission  finds  that  there  has 
been  no  discrimination  that  is  undue  and  comes  within  our  jurisdic- 
tion and  that  the  Commission  has  no  jurisdiction  to  regulate  the 
alleged  unreasonable  charges.  The  complaint,  therefore,  must  be 
dismissed,  and  it  will  be  so  ordered. 
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t';-w:.a  ?  ivn*.  *rrvun  A*  ?j«nr  ind  Blaekbwm  E$ierUne  for 
CviMr  i  A. ron  3a:lnad  Company:  yew  Tort  New  Haven  A 
FT.i7*f;ri  Ea;'r";i>:  Comca::-:  and  yew  England  Xarigation  Com- 

•         *  

JTmsx  '.".  Jjf<*ry  for  IfisEcur:  Parinc  Railway  Company. 

/.  £.  Hyr**  f-r  T-?i7r.inal  Railroad  Association  of  St  L 

Jzr-**  3v™ur4u  for  Oimberland  Valley  Railroad  Company;  Pitts- 
b':rsr!"..  Cir.c:-naci.  Chicago  £  St.  Louis  Railway  Company;  and 
Vandalia  Railrr-ad  Company. 

J<m*>*  St&wR  and  Henry  W.  BUcLe  for  Pennsylvania  Railroad 
Company. 

0.  JF.  Bvtterjteld  for  New  York  Central  Lines. 

0.  £\  B'Uterjitld  and  WSIiam  Aiiuworth  Parker  for  Baltimore 
A  Ohio  Railroad  Company. 

/.  IT.  Allen  for  Missouri.  Kansas  A  Texas  Railway  Company. 

ReFOBT  OF  THE   COMMISSION. 

Br  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  boots 
and  shoes  at  Jefferson  City,  Mo.    By  petition,  filed  February  28, 
1910,  it  alleges  that  it  was  charged  unreasonable  rates  for  the  trans- 
ion  of  certain  less-than-carload  shipments  of  leather  and  other 
rials  used  in  the  manufacture  of  boots  and  shoes,  from  points 
t  N<     England  states  and  in  New  York,  New  Jersey,  Pennsyl- 
]     a     ire,  Ohio,  and  Wisconsin,  to  Jefferson  City.    Repara- 
.    At  the  hearing  demand  for  reparation  on  shipments 
j       ikee,  Wis.,  was  withdrawn. 
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These  shipments  moved  during  the  years  1908  and  1909.  There 
were  at  the  time  no  joint  through  rates  applicable,  and  freight 
charges  were  collected  on  the  basis  of  the  second-class  rates  to  East  St. 
Louis,  HI.,  plus  a  rate  of  19£  cents  from  East  St.  Louis  to  destination, 
made  by  adding  a  bridge  toll  of  2  cents  to  the  rate  from  St.  Louis, 
Mo.  The  rates  from  the  various  points  of  origin  to  East  St.  Louis 
and  St  Louis  were  the  same.  From  the  latter  point,  however,  the 
rate  to  Jefferson  City  was  17£  cents,  or  2  cents  less  than  the  rate  from 
East  St.  Louis.  Complainant  contends  that  inasmuch  as  the  rates 
from  points  of  origin  to  both  East  St.  Louis  and  St  Louis  were  the 
same,  charges  on  these  shipments  should  have  been  assessed  on  the 
St  Louis,  instead  of  the  East  St  Louis,  combination.  The  record 
shows  that  prior  to  November  20,  1909,  the  rates  from  points  of 
origin  to  St  Louis  included  delivery  only  at  the  depots  of  the  eastern 
lines  in  St.  Louis  and  that  the  rates  from  St  Louis  to  Jefferson  City 
applied  only  from  the  depots  of  the  western  lines  in  St  Louis. 
Therefore,  had  the  St  Louis  combination  been  used,  it  would  have 
involved  a  drayage  transfer  from  the  depots  of  the  eastern  lines  to 
the  depots  of  the  western  lines,  which  was  not  provided  for  in  pub- 
lished tariffs,  but  which,  the  testimony  indicates,  would  have  been  3 
cents  per  100  pounds,  or  1  cent  higher  than  the  bridge  toll  from  East 
St  Louis  to  St  Louis,  which  was  included  in  the  rate  of  19£  cents 
from  East  St.  Louis.  On  November  20,  1909,  the  eastern  lines  pub- 
lished tariffs  providing  for  the  absorption  of  drayage  charges  neces- 
sary to  effect  delivery  at  St.  Louis  to  the  depots  of  the  western  lines 
on  through  shipments  to  Jefferson  City. 

The  petition  sets  forth  246  shipments,  excluding  those  originating 
at  Milwaukee.  In  the  statement  showing  points  of  origin,  dates  of 
shipments,  routes,  and  charges  paid,  submitted  by  complainant  as 
basis  for  reparation  and  acknowledged  by  the  participating  carriers 
to  be  correct,  the  number  of  shipments  has  been  reduced  to  135.  Of 
these  135  shipments,  130  moved  prior  to  November  20,  1909. 

The  five  shipments  which  moved  subsequently  to  that  date  are 
as  follows:  December  16,  1909,  from  Noxen,  Pa.,  over  the  lines  of 
the  Lehigh  Valley  Railroad,  Wabash  Railroad,  and  Missouri  Pacific 
Railway,  one  shipment  of  cut  soles  weighing  1,600  pounds,  on  which 
charges  were  collected  in  the  sum  of  $14.32 ;  on  November  30,  1909, 
December  4, 1909,  and  December  8, 1909,  from  Ludlow,  Pa.,  over  the 
lines  of  the  Pennsylvania  Railroad,  Erie  Railroad,  Wabash  Railroad, 
and  Missouri  Pacific  Railway,  three  shipments  of  leather  aggregating 
3,675  pounds,  on  which  freight  charges  were  collected  in  the  total 
sum  of  $26.65;  and  on  December  11, 1909,  from  Newberry,  Pa.,  over 
the  lines  of  the  Philadelphia  &  Reading  Railway,  Erie  Railroad, 
Wabash  Railroad,  and  Missouri  Pacific  Railway,  one  shipment  of 
leather  weighing  930  pounds,  on  which  charges  were  collected  in  the 
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sum  of  $8.13.  It  follows  that  the  charges  collected  on  these  ship- 
ments constitute  overcharges  above  the  tariff  rates  to  the-  extent  of 
2  cents  per  100  pounds.  The  carriers  participating  in  the  movement 
of  this  traffic,  with  the  exception  of  the  Missouri  Pacific  Railway, 
should  refund  such  overcharges  without  the  requirement  of  an  order 
of  the  Commission. 

No  evidence  was  offered  to  show  that  the  rates  were  unreasonable 
in  themselves.  Upon  consideration  of  all  the  facts  we  are  unable 
to  find  that  the  rates  charged  on  the  shipments  prior  to  November 
20,  1909,  were  unreasonable.  The  present  rates  between  the  points 
mentioned  are  not  in  issue.  Upon  receipt  of  satisfactory  evidence 
that  refund  of  the  overcharges  above  mentioned  has  been  made  the 

complaint  will  be  dismissed. 
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No.  3770. 

CRESCENT  COAL  &  MINING  COMPANY 

v. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY. 


Submitted  July  5,  1911.    Decided  March  11,  1912. 


Assessment  of  demurrage  charges  on  coal  consigned  to  and  for  the  use  of  a 
common  carrier,  which  accrued  on  account  of  that  carrier's  embargo  against 
connecting  line  at  destination,  not  found  unreasonable  or  unjustly  discrim- 
inatory.   Complaint  dismissed. 

M.  F.  Gallagher  for  complainant 
Charles  D.  Clark  for  defendant 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  sale  of  coal,  with  its 
principal  office  at  Chicago,  111.  By  petition,  filed  January  17,  1911, 
it  alleges  that  the  collection  by  defendant  of  demurrage  charges  at 
Chicago  on  certain  interstate  shipments  of  coal  was  unreasonable  and 
unjustly  discriminatory,  and  asks  reparation.  The  claim  was  first 
filed  with  the  Commission  oft  December  12, 1910. 

During  the  months  of  December,  1908,  and  January  and  February, 
1909,  numerous  carloads  of  coal  were  shipped  via  the  line  of  the  Bal- 
timore &  Ohio  Railroad  Company  from  various  points  in  the  state 
of  Pennsylvania  to  complainant  at  Chicago.  Complainant  was  under 
contract  to  furnish  the  Chicago  &  North  Western  Railway  Company 
with  a  certain  amount  of  fuel  coal,  and  accordingly,  upon  arrival  of 
these  shipments  in  Chicago,  complainant  gave  orders  to  the  Balti- 
more A  Ohio  to  reconsign  and  deliver  them  to  the  Chicago  &  North 
Western,  that  carrier  thereby  becoming  the  consignee  of  the  prop- 
erty. The  Chicago  &  North  Western  was  at  the  time  elevating  its 
tracks  in  Chicago  and  had  placed  an  embargo  against  traffic  from 
connections,  which  delayed  the  delivery  of  the  cars.  Defendant  held 
the  cars  until  the  Chicago  &  North  Western  was  ready  to  receive 
them,  and  during  that  period  demurrage  charges  accrued,  which 
defendant  collected  from  complainant 
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.d  the  cars  within  the  free  time.    It 
s  are  materially  different. 
V.  C.  Ry.  Co.,  20  I.  C.  C,  153,  on 
id  stock,  occasioned  by  a  flood,  com- 
nd  unload  promptly  certain  inbound 
were  in  position  to  make  deliveries; 
he  assessment  of  demurrage  charges 
In  Hitchman  Coal  &  Coke  Co.  V. 
C,  512,  the  Commission  held  that 
mon  law  for  the  theory  that  a  carrier 
■other  carrier  may  enjoy  or  be  given 
a  is  no  intimation  in  the  act  to  regu- 
shipper  has  or  may  be  given  a  status 
geous  than  that  given  to  other  ship- 
stands  like  any  other  shipper,  and  it 
™*.t)  unlawful  to  apply  one  rule  when  a  shipment  is  for  a  rail- 
id  a  different  rule  when  for  a  private  individual,  if  the  traffic 
m  kind  and  the  circumstances  and  conditions  of  transportation 
trtantially  similar. 

plainant  places  some  reliance  upon  the  fact  that  defendant's 
rovided  that  demurrage  would  be  waived  when  cars  were  de- 
because  of  "  railroad  errors,  or  omissions."  But  we  think  it 
-  that  no  reasonable  construction  of  that  provision  will  admit 
implication  when  the  only  carrier  at  fault  was  the  consignee 
shipments  and  did  not  participate  in  the  transportation. 
iav«  heretofore  held  that  demurrage  must  be  collected  by  the 
either  from  the  vendor  or  the  vendee,  but  that  the  Commis- 
n  not  undertake  to  investigate  the  facts  and  determine  for 
tier  whether  the  vendor  or  the  vendee  is  liable  for  the  charges, 
Ruling  96;  and  without  entering  into  a  consideration  of  the 
n  of  whether  the  defendant  should  have  collected  from  the 
o  &  North  Western  or  from  complainant,  it  is  the  conclusion  of 
mmission,  upon  consideration  of  the  facts  of  record,  that  the 
lent  of  the  demurrage  charges  herein  complained  of  was  not 
roable  or  unjustly  discriminatory.  The  complaint  must  there- 
dismissed,  and  it  will  be  so  ordered. 


No.  4013. 

ALABAMA  LUMBER  &  EXPORT  COMPANY 

v. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Submitted  November  4,  1911.    Decided  March  11,  19 It. 


The  facts  of  record  Id  this  case  do  not  show  that  defendants  mlsronted  the 
shipment,  or  that  the  rates  charged  were  unreasonable.  Complaint 
dismissed. 

No  appearance  for  complainant 

W.  A.  NortkcvM  for  Louisville  &  Nashville  Railroad  Company. 

M.  P.  Callaway  for  Central  of  Georgia  Railway  Company. 

Report  of  the  Commission. 
By  the  Commission  : 

The  complainant  is  engaged  in  the  lumber  business  at  Opelika,  Ala. 
By  petition,  filed  April  10,  1911,  it  alleges  that  it  has  been  charged 
an  unreasonable  rate  for  the  transportation  of  one  carload  of  lumber 
from  Brewton,  Ala.,  to  Atlanta,  Ga,    Reparation  is  asked. 

On  February  8, 1910,  The  Cedar  Creek  Mill  Company,  of  Brewton, 
delivered  to  the  Louisville  &  Nashville  Railroad  Company  at  that 
point  a  car  of  yellow-pine  lumber  consigned  to  the  complainant  at 
Atlanta,  with  routing  instructions  "  c/o  C.  of  Ga.  Ry."  specified  in 
the  bill  of  lading.  Brewton  is  a  local  point  on  the  Louisville  A  Nash* 
ville,  and  at  the  time  of  shipment  this  carrier  published  a  joint  com- 
modity rate  of  9}  cents  applicable  over  the  lines  of  the  Western  Rail- 
way of  Alabama  and  Atlanta  &  West  Point  roads.  However,  the 
Louisville  &  Nashville  carried  the  car  to  Montgomery  and  there  de- 
livered it  to  the  Central  of  Georgia  for  transportation  to  Atlanta. 
The  destination  expense  bills  are  not  in  evidence,  but  it  is  alleged 
that  charges  in  the  sum  of  $86.45  were  assessed  on  the  shipment  baaed 
on  a  through  rate  of  13  cents  on  weight  of  66,500  pounds. 

The  complainant  did  not  appear  at  the  hearing,  but  from  the  cor- 
respondence in  the  record  and  from  the  allegations  of  the  petition 
it  is  clear  that  the  complainant's  directions  to  its  agent  to  ship  M  care 
Central  of  Georgia  Railway  "  were  intended  to  provide  merely  for 
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delivery  at  Atlanta  by  the  latter  carrier.  In  defense  of  its  action  the 
Louisville  &  Nashville  states  that  it  construed  the  shipping  instruc- 
tions to  mean  that  the  Central  of  Georgia  was  to  have  a  line  haul, 
and  for  that  reason  the  car  was  delivered  to  the  latter  carrier  at 
Montgomery  instead  of  being  hauled  over  the  route  via  which  the 
joint  rate  of  9£  cents  applied. 

Upon  the  facts  of  record  we  can  not  find  that  defendant  is  charge- 
able with  misrouting  nor  can  we  find  that  the  rate  assessed  was 
unreasonable.  The  complaint  will  be  dismissed  and  an  order  entered 
accordingly. 
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No.  4192. 

NATIONAL  MANUFACTURING  COMPANY 

v. 

ATCHISON,   TOPEKA  &  SANTA  FE   RAILWAY  COMPANY 

ET  AL. 


Submitted  December  9, 1911 .    Decided  March  5, 19 It. 


Complainant's  inability  satisfactorily  to  market  glucose  sirup  at  Pacific  coast  points 
from  its  factory  at  St.  Joseph,  Mo.,  found  to  lie  in  the  price  it  pays  for  its  raw 
materials  and  not  in  the  rate  from  St.  Joseph  to  destinations.  Complaint 
dismissed. 

A.  R.  Furnes8  for  complainant. 

T.  J.  Norton  and  «/.  R.  EoorUz  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

F.  C.  DMard,  H.  A.  Scandrett,  and  L.  T.  Wilcox  for  Southern 
Pacific  lines. 

F.  R.  Wood,  E.  K.  Voorhees,  and  F.  C.  Dumbeck  for  St.  Louis  A 
San  Francisco  Railway  Company. 

K.  M.  Wharry  for  Missouri  Pacific  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

Although  the  complaint  is  directed  against  the  carload  rates  on 
which  its  manufactured  products  reach  the  markets  on  the  Pacific 
coast,  a  careful  examination  of  the  record  makes  it  clear  that  the 
complainant's  trouble  does  not  arise  out  of  those  rates,  but  grows  out 
of  the  price  that  it  is  required  to  pay  for  its  raw  materials. 

The  better  grades  of  maple  sirup,  cane  sirup,  sorghum,  and  molasses 
which  the  complainant  produces  can  not  be  disposed  of  to  jobbers 
unless  the  manufacturer  is  prepared  also  to  supply  them  with  glucose 
sirup,  a  cheaper  article  that  is  staple  in  the  trade,  and  constitutes,  as 
we  are  told,  a  substantial  percentage  of  all  the  sirup  used.  Hie 
complainant  therefore  manufactures  that  kind  of  sirup,  and  it  is  in 
fact  its  chief  product.  Glucose  sirup  consists  of  nine  parts  glucose 
with  an  admixture  of  one  part  of  refiner's  sirup. 
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The  complainant's  factory  is  at  St.  Joseph,  in  the  state  of  Missouri. 
Glucose  is  not  manufactured  at  that  point,  and  the  complainant  must 
secure  its  supply  from  corn-products  factories  elsewhere  and  pay  the 
inbound  freight  charges.  The  result  is  that  sirup  manufacturers 
at  Chicago,  where  glucose  is  available  without  inbound  freight  charges, 
are  able  to  control  the  markets  east  of  the  Missouri  River.  St.  Joseph 
and  other  Missouri  River  points  take  a  differential  under  Chicago  to 
Colorado  common  points.  The  complainant  is  therefore  able  to 
market  its  product  in  that  territory,  paying  the  inbound  charges  on 
the  raw  glucose  to  St.  Joseph,  and  hold  its  own  with  its  Chicago  com- 
petitors. It  can  successfully  compete  with  them  also  in  other  parts 
of  the  west.  But,  with  a  view  of  developing  a  market  for  its  products 
on  the  Pacific  coast,  the  complainant  shipped  a  few  carloads  of  this 
sirup  to  points  in  California,  and  found  the  results  unsatisfactory 
because  of  the  rate  adjustment.  Sirup  moves  from  St.  Joseph  and 
other  Missouri  River  points  to  California  terminals  under  a  carload 
commodity  rate  of  75  cents  per  100  pounds.  This  is  a  blanket  rate 
applying  also  from  points  east  of  the  Missouri  River,  including 
Chicago.  But,  as  above  explained,  sirup  manufacturers  at  Chicago 
secure  their  glucose  from  local  corn-products  factories.  The  com- 
plainant, on  the  other  hand,  gets  most  of  its  supply  at  Keokuk,  a 
Mississippi  River  crossing,  from  which  the  rate  into  St.  Joseph  is 
18  J  cents.  It  seems,  however,  that  the  price  of  glucose  is  controlled 
by  the  price  at  Chicago;  wherever  purchased  the  price  demanded  is 
the  Chicago  price  plus  the  rate  from  Chicago.  The  complainant, 
therefore,  does  not  even  get  the  benefit  of  the  18^-cent  rate  from 
Keokuk,  but  buys  its  glucose  there  on  the  basis  of  the  23J-cent  rate 
from  Chicago.  This  addition  to  the  cost  of  manufacturing  glucose 
sirup  at  St.  Joseph  puts  the  complainant  out  of  the  California  markets, 
the  margin  of  profit  being  too  small  to  enable  it  to  absorb  the  differ- 
ence in  the  price  made  to  jobbers. 

It  is  that  commercial  condition  that  the  complainant  seeks  to  over- 
come by  an  attack  upon  the  carload  rates  on  sirup  to  the  Pacific  coast. 
There  is  no  allegation  in  the  petition  that  those  rates  are  unreasonably 
high,  and  the  president  of  the  complainant  company  admitted  of 
record  that  he  did  not  regard  them  as  unreasonable.  He  explained 
his  contention  by  saying: 

We  think  we  are  discriminated  against,  because  we  have  to  pay  23$  cents  more  for 
our  glucose  than  Chicago  manufacturers. 

The  rate  on  sirup  to  Portland  and  other  north  Pacific  coast  termi- 
nals is  also  75  cents  from  Chicago,  but  from  Missouri  River  points, 
including  St.  Joseph,  it  is  only  65  cents.  This  differential  of  10  cents 
per  100  pounds  to  those  destinations  is  urged  as  a  reason  why  St. 
Joseph  should  have  a  differential  under  Chicago  to  California  points 
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also.  The  complainant  claims  in  fact  that  it  ought  to  have  the 
benefit  of  a  differential  of  about  21  cents  per  100  pounds  to  all  the 
Pacific  coast  terminals,  and  says  that  as  against  its  competitors  at 
Chicago  it  can  not  reach  those  markets  on  a  reasonable  margin  of 
profit  without  an  advantage  to  that  extent  in  the  rates.  This  pro- 
posed differential,  it  will  be  observed,  is  90  per  cent  of  the  amount  of 
its  inbound  rate  of  23}  cents  from  Chicago  on  glucose,  which  com- 
prises that  proportion  of  the  manufactured  sirup.  The  differential 
of  10  cents  in  favor  of  the  Missouri  River  to  north  Pacific  coast  points 
is,  however,  explained  of  record.  Sirup  is  manufactured  at  St.  Paul 
and  Minneapolis,  and  the  defendants  state  that  the  Canadiah  Pacific, 
for  reasons  of  its  own,  established  the  65-cent  rate  from  those  points 
to  north  Pacific  coast  terminals.  Tliis  required  the  defendants  to 
meet  that  rate  from  the  twin  cities,  and  in  doing  so  they  extended  it 
from  St.  Joseph  and  other  Missouri  River  points  that  are  ordinarily 
grouped  with  St.  Paul  and  Minneapolis  on  traffic  to  the  north  Pacific 
coast. 

On  the  whole  record  we  see  no  occasion  for  disturbing  the  present 
adjustment,  and  an  order  must  therefore  be  entered  dismissing  the 

complaint. 
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No.  8705. 

GEORGE  E.  PIERCE 

v. 

PITTSBURGH  &  LAKE  ERIE  RAILROAD  COMPANY 

ET  AL. 


Submitted  May  12,  1911.    Decided  March  11,  191$. 


Rate  of  $1.30  per  net  ton  for  the  transportation  of  certain  carload  shipment* 
of  coal  from  Chalfant  Mines,  Braznell,  and  Newell  Scales,  Pa.,  to  Erie 
street,  Buffalo,  N.  Y.,  not  found  to  have  been  unreasonable  or  unduly 
discriminatory. 

William  H.  Frederick  for  complainant. 

D.  P.  Connell  for  Pittsburgh  &  Lake  Erie  Railroad  Company; 
Lake  Shore  &  Michigan  Southern  Railway  Company ;  and  New  York 
Central  &  Hudson  River  Railroad  Company. 

Henry  Wolf  Bikle  for  Pennsylvania  Railroad  Company  and  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Railway  Company. 

Report  of  the  Commission  : 

By  the  Commission: 

Complainant  is  a  grain  dealer  operating  an  elevator  located  on 
Erie  street,  west  of  Main  street,  Buffalo.  N.  Y.  By  petition,  filed 
December  12, 1910,  he  alleges  that  defendants'  rate  of  $1.30  per  net  ton 
for  the  transportation  of  coal  during  the  period  from  July  7,  1909, 
to  March  20, 1910,  from  Chalfant  Mines,  Braznell,  and  Newell  Scales, 
Pa.,  for  delivery  at  complainant's  elevator  on  the  New  York  Cen- 
tral &  Hudson  River  Railroad  tracks  was  unreasonable  and  dis- 
criminatory in  that  said  rate  exceeded  the  rate  applicable  from  said 
points  of  origin  to  other  points  of  delivery  on  the  New  York 
Central  &  Hudson  River  Railroad  in  Buffalo.    Reparation  is  asked. 

Between  July  7,  1909,  and  March  20,  1910,  complainant  received 
at  its  elevator  on  Erie  street,  Buffalo,  17  carloads  of  coal  as  follows: 
From  Chalfant  Mines,  via  the  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway;  Pennsylvania  Railroad;  and  New  York  Central  & 
Hudson  River  Railroad,  6  carloads,  weighing  466,600  pounds;  from 
Braznell,  via  the  Pennsylvania  Railroad  and  New  York  Central  & 
Hudson  River  Railroad,  7  carloads,  weighing  431,400  pounds;  from 
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Newell  Scales,  vim  the  Pittsburgh  £  Lake  Erie  Railroad;  Lake 

Shore  &  Michigan  Southern  Railroad:  and  New  York  Central  & 
Hudson  River  Railroad.  4  carloads,  weighing  353.000  pounds.  The 
aggregate  weight  of  these  shipments  was  1.251.000  pounds,  and 
freight  charges  were  collected  in  the  total  scm  of  SS13.18  at  the  rate 
of  $1.30  per  net  ton. 

Prior  to  May  1,  190?.  the  rate  on  coal  from  the  points  of  origin 
above  mentioned  for  delivery  to  points  east  of  Main  street  was  $1.25 
per  net  ton.  while  for  delivery  to  points  west  of  Main  street  the  rate 
was  §1.30.  Effective  on  that  date  the  $1.25  rate  was  extended  to 
Black  Rock,  a  point  west  of  Main  street,  but  no  reduction  was  made 
in  the  rate  to  Erie  street.  On  April  1. 1910.  the  rate  for  all  deliveries 
in  Buffalo  was  made  the  same.  $1.25  per  net  ton.  Complainant  is  not 
attacking  the  present  rate,  but  merely  seeks  reparation  on  shipments 
of  coal  which  moved  during  the  period  when  the  rate  to  Erie  street 
was  higher  than  the  rate  to  Black  Rock  and  points  east  of  Main  street 

Coal  from  Pennsylvania  mines  for  local  delivery  on  the  tracks  of 
the  Xew  York  Central  in  Buffalo  is  delivered  to  that  road  by  the 
Pennsylvania  Railroad  at  Emslie  street  and  bv  the  Lake  Shore  A 
Michigan  Southern  at  William  street.  Deliveries  to  points  east  of 
Main  street  art  made  by  a  direct  haul.  In  making  deliveries  to  Erie 
street,  however,  because  of  restrictions  imposed  upon  the  Xew  York 
Central  by  the  city  council  of  Buffalo  prohibiting  the  movement  of 
freight  across  Main  street  in  a  direct  line  from  the  interchange  points 
at  Emslie  and  William  streets,  it  is  necessary  to  haul  the  traffic 
entirely  around  the  city  of  Buffalo,  on  the  belt  line,  through  Black 
Rock,  a  distance  of  about  11  miles.  At  the  time  these  shipments 
moved  the  Xew  York  Central  charged  its  connections,  and  at  the 
pre-ent  time  charges  for  deliveries  of  coal  from  its  interchange 
tracks  to  Black  Rock  and  intervening  points  15  cents  per  ton,  and 
between  Black  Rock  and  Erie  street  25  cents  per  ton.  These  charges 
were  then,  and  are  now.  absorbed  by  the  Pennsylvania  Railroad  and 
the  Lake  Shore  &  Michigan  Southern.  It  will  thus  be  seen  that  while 
the  rate  on  this  traffic  to  Erie  street  was  higher  than  the  rate  to  Black 
Rock,  the  revenue  derived  therefrom  by  the  latter  roads,  on  account 
of  the  higher  switching  charge,  was  less  than  on  similar  traffic  to 
Black  Rock. 

The  distance  via  Black  Rock  to  Erie  street  from  the  interchange 
points  above  mentioned  is  practically  the  same  as  to  Tonawanda, 
N.  Y.,  via  Black  Rock,  and  the  switching  charge  in  each  instance  is 
tin*  sumo.  By  reason  of  this,  the  rates  from  the  points  of  origin  set 
forth  to  Erie  street  have  always  been  made  the  same  as  to  Tona- 
wimmIh.  On  April  1,  11)10,  the  rate  to  Tonawanda  was  reduced  to 
$!.:':».  Defendants  state  that  this  reduction  was  caused  by  the  great 
tndiiHtriaf  development  in  the  territory  between  Buffalo  and  Tona- 
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wanda  daring  the  last  few  years,  due  in  a  large  measure  to  the  im- 
provement of  the  harbor  between  Black  Rock  and  Tonawanda  by 
the  United  States  Government  To  preserve  the  relationship  be- 
tween Tonawanda  and  Erie  street,  the  rate  to  the  latter  point  was  like- 
wise reduced.  The  Commission  has  repeatedly  held  that  the  volun- 
tary reduction  of  a  rate  by  a  carrier  does  not  in  itself,  without  proof 
that  the  former  rate  was  unreasonable,  furnish  a  sufficient  basis  for 
reparation. 

Testimony  was  offered  by  defendants  to  show  that  while  competi- 
tion between  the  roads  entering  Buffalo  from  the  north  and  the  roads 
entering  from  the  south  has  for  a  long  period  made  rates  on  merchan- 
dise the  same  to  all  parts  of  Buffalo,  this  competitive  condition  does 
not  exist  with  respect  to  coal,  because  such  traffic  comes  to  Buffalo 
from  only  one  direction. 

Considering  all  the  facts  and  circumstances  disclosed  by  the  record 
we  are  of  the  opinion,  and  find,  that  the  rate  charged  has  not  been 
shown  to  be  unreasonable  or  unduly  discriminatory.  The  complaint 
must  be  dismissed,  and  it  will  be  so  ordered. 
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No.  4846. 

WHTTELAND  CANNING  COMPANY 

v. 

PITTSBURGH,  CINCINNATI,  CHICAGO  A  ST.  LOUIS  BAIL- 
WAY  COMPANY  ET  AL. 


Decided  March  11,  1912. 


For  reasons  stated  in  the  report  herein,  petition  for  rehearing  denied. 

Report  of  the  Commission  on  Petition  for  Reheabing. 

Prouty,  Chairman: 

Effective  June  1,  1911,  certain  carriers  in  official  classification  ter- 
ritory advanced  the  rate  on  evaporated  milk  in  less-than-carload  lots 
from  20  per  cent  less  than  third  class  to  third  class.  Thereupon  the 
complainant,  which  operates  a  factory  for  the  manufacture  of  this 
article  upon  the  line  of  the  Pittsburgh,  Cincinnati,  Chicago  A  St 
Louis  Railway,  filed  a  complaint  attacking  the  advance  and  making 
that  company  and  several  of  its  connections  defendants. 

After  answers  had  been  filed  the  case  was  assigned  for  hearing, 
was  duly  heard,  and  submitted  on  briefs.  The  Commission  held 
that  the  advance  had  not  been  justified,  that  the  advanced  rate  was 
unreasonable,  and  ordered  a  restoration  of  the  old  rate*  22  I.  C.  C, 
261. 

The  New  York  Central  lines  now  file  a  petition  for  a  rehearing  of 
that  case  upon  the  ground  that  while  those  lines  were  not  parties 
to  the  proceeding  they  are  indirectly  affected  by  the  result,  and  inas- 
much as  they  had  no  official  notice  of  the  pendency  of  these  proceed- 
ings they  insist  upon  the  right  to  be  heard. 

The  order  in  this  case  was  necessarily  against  the  defendants  and 
could  only  run  against  those  carriers  named  as  defendants.  It  may 
be  true  that  the  New  York  Central  lines  find  it  convenient  or  even 
nen»ssary  to  observe  at  some  points  the  rate  established  upon  the 
lines  of  its  competitors,  but  this  presents  no  good  reason  for  a 
rehearing  of  this  case.  The  original  proceeding  was  against  a 
prominent  member  of  the  greatest  railroad  system  in  the  United 
States.  Upon  the  hearing  that  railway  was  represented  by  its  attar- 
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ney  and  by  one  of  its  leading  traffic  officials.  The  defendant  pre- 
sented to  the  Commission  whatever  evidence  and  whatever  argument 
it  desired.  The  case  was  fully  heard  and  a  conclusion  reached,  and 
it  would  be  unjust  to  the  complainant  to  strike  off  the  order  made 
and  open  this  case  for  further  proceedings  upon  the  ground  that 
some  other  line,  not  a  defendant,  may  be  indirectly  affected  by  that 
order. 

It  is  undoubtedly  true  that  there  are  many  particulars  in  which  it 
is  in  the  interest  of  both  the  railway  and  of  the  public,  as  well  as  neces- 
sary from  a  competitive  standpoint,  that  practices  and  regulations 
should  be  identical.  One  of  these  particulars  is  manifestly  the  classi- 
fication of  freight.  Carriers,  in  recognition  of  this  fact,  have  estab- 
lished a  classification  committee,  which  has  control  of  these  matters 
within  official  classification  territory.  It  would  seem  to  be  the  com- 
monest prudence  on  the  part  of  these  carriers  to  require  every  com- 
plaint affecting  this  classification  to  be  forthwith  submitted  to  the 
official  classification  committee,  which  should  be  authorized  to  make 
a  full  presentation  of  the  matter  to  the  Commission.  But  while  this 
is  true,  the  official  classification  committee  is  not  a  body  against  which 
the  orders  of  this  Commission  can  run,  and  it  is  no  part  of  our  duty 
to  bring  to  the  attention  of  this  committee  proceedings  which  affect 
that  classification.  This  particular  complainant  could  only  bring  his 
case  against  the  railroad  as  he  did,  and  our  order  could  only  run 
against  the  carrier. 

Without  holding  that  there  may  not  be  cases  where  carriers  may 
properly  ask  for  a  reconsideration  of  some  conclusion  reached  by 
reason  of  the  fact  that  they  are  indirectly  interested  in  the  result 
and  had  no  notice  of  the  pendency  of  the  proceedings  in  which  the 
order  was  made,  we  hold  that  in  the  great  majority  of  instances  and 
in  this  instance  that  is  not  a  valid  reason. 

Subsequently  to  the  filing  of  this  petition  by  the  New  York  Cen- 
tral lines,  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  itself  filed  a  petition  for  a  rehearing,  stating  in  general  that 
it  desired  to  introduce  additional  testimony  tending  to  show  that  the 
rates  governing  the  transportation  of  evaporated  milk  can  not  prop- 
erly be  compared  with  those  governing  the  transportation  of  canned 
fruits  and  vegetables,  and  further,  "  that  any  reduction  in  the  rates 
on  evaporated  milk  will  undoubtedly  result  in  a  demand  being  made 
by  the  producers  of  powdered  milk  as  well  as  condensed  milk  that 
a  corresponding  reduction  be  made  in  the  transportation  rates  on 
these  commodities." 

Upon  the  hearing  the  complainant  compared  the  rates  on  canned 
vegetables  and  fruits  with  those  on  evaporated  milk,  and  the  de- 
fendant introduced  no  testimony  tending  to  show  that  this  compari- 
son was  improper,  although  as  already  said,  one  of  its  chief  traffic 
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officials  was  present  at  the  hearing.  It  also  appeared  in  that 
that  rates  on  condensed  milk  might  be  and  probably  would  be  af- 
fected, although  powdered  milk  was  not  referred  to  in  the  testimony. 
The  petition  does  not  show  how  the  above  evidence,  if  introduced. 
would  alter  the  conclusion  already  reached,  and  still  less  does  it  indi- 
cate any  reason  for  not  having  introduced  this  testimony  upon  the 
first  hearing.  When  full  opportunity  for  hearing  has  been  accorded 
carriers  must  show  as  ground  for  a  rehearing  that  the  evidence  which 
they  now  offer  either  could  not  or  ought  not  to  have  been  introduced 
upon  the  first  hearing,  and  also  that  this  evidence,  if  introduced, 
would  probably  lead  to  a  reversal  of  our  previous  conclusion.  It  is 
no  hardship  to  require  carriers  in  the  trial  of  their  cases  before  this 
Commission  to  observe  to  a  very  moderate  degree  the  same  rules 
which  would  obtain  in  a  trial  at  law.  Whenever  this  Commission  is 
convinced  that  its  order  works  substantial  injustice  it  will  unhesi- 
tatingly set  aside  that  order,  but  we  can  not  continually  retry  these 
cases  upon  the  mere  statement  of  the  carrier  that  it  desires  to  intro- 
duce some  further  testimony  and  believes  that  the  decision  of  the 
Commission  is  wrong. 

The  petition  for  rehearing  should  be  denied. 
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MILEAGE,  EXCURSION,  AND  COMMUTATION  TICKETS 
FOR  THROUGH  TRANSPORTATION  IN  CONNECTION 
WITH  OTHER  LAWFULLY  ESTABLISHED  FARES. 


Decided  March  11,  1912. 


Questions  relating  to  the  application  and  use  of  mileage,  excursion,  and  com- 
mutation tickets  for  through  transportation  in  connection  with  other  law- 
fully established  fares  considered  and  discussed,  and  definite  statements 
made  relative  thereto. 

Report  of  the  Commission. 
Clements,  Commissioner: 

To  prevent  discrimination  and  promote  equality  of  treatment  in 
charges  and  services  the  law  requires  not  only  definite  statement  of 
the  amount  of  the  rates,  fares,  and  charges  of  carriers  in  their  estab- 
lished schedules,  but  equally  definite  statement  therein  of  all  privileges 
and  facilities  granted  or  allowed  in  connection  therewith,  and  any 
rules  or  regulations  which  in  any  wise  affect  or  determine  any  part 
or  the  aggregate  of  the  rates,  fares,  or  charges,  or  the  value  of  the 
service  rendered  to  the  passenger,  shipper,  or  consignee. 

It  is  clear  that  no  schedule  complies  with  the  requirements  of  the 
law  which  does  not  definitely  and  fully  state  the  charges,  on  the  one 
hand,  and  the  services  to  be  rendered  therefor,  on  the  other. 

Adherence  to  the  established  schedules,  which  is  also  required  by 
the  law,  will  not  permit  deviation  from  the  services,  facilities,  and 
privileges  offered  in  the  tariffs  any  more  than  from  the  amount  of  the 
rates,  fares,  or  charges  therefor. 

In  no  other  way  than  by  a  strict  observance  of  both  of  these  neces- 
sary features  of  the  published  schedules  can  unjust  discriminations 
be  avoided. 

It  may  be  that  often  a  carrier,  without  expense  or  serious  incon- 
venience to  itself,  might  afford  accommodations  or  facilities  hi  par- 
ticular instances,  and  therefore  not  only  be  willing  but  glad  to  afford 
such  accommodations  to  the  extent  that  it  could  do  so  without  ex- 
pense or  inconvenience,  and  yet  be  unwilling  to  assume  the  obliga- 
tion of  rendering  such  accommodations  or  facilities  at  all  times  when 
demanded,  because  that  obligation  might  become  burdensome. 

The  practice  of  rendering  or  refusing  special  accommodations  or 
facilities  at  will  is  one  of  the  evils  which  the  law  has  undertaken 
to  eradicate.  It  is  neither  the  purpose  of  the  law  nor  the  policy  of 
the  Commission  in  the  administration  thereof  to  restrain  carriers 
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from  affording  the  public  all  possible  facilities,  accommodations,  and 
conveniences  consistent  with  that  equality  of  treatment  which  the  law 
requires  and  with  the  established  tariffs  intended  to  promote  the  same. 

It  is  true  that  the  carriers,  individually  and  jointly,  may  afford 
many  facilities,  accommodations,  and  conveniences  to  shippers  and 
passengers  which  they  may  not  be  compelled  to  afford,  but  they  are 
no  more  at  liberty  to  unjustly  discriminate  with  respect  to  such 
services  than  with  respect  to  those  things  which,  under  the  law,  they 
may  be  compelled  to  do.  Among  the  things  which  they  are  permitted 
but  not  compelled  by  the  act  to  do  is  to  establish  excursion,  com- 
mutation, and  mileage  tickets,  the  latter  usually  being  designated 
mileage  books. 

A  number  of  questions  have  been  presented  to  the  Commission  re- 
specting the  lawful  application  and  use  of  the  various  forms  of 
passenger  tickets,  whether  issued  pursuant  to  the  requirements  of 
the  law  or  by  its  permission,  and  the  checking  and  transportation 
of  baggage  of  passengers. 

Unlike  a  package  of  freight,  the  passenger  is  able  to  reconsign  him- 
self and.  therefore,  by  purchasing  tickets  at  two  or  more  points,  to 
take  advantage  of  combinations  of  excursion  or  mileage  fares  and 
joint  or  local  regular  fares.  No  good  purpose  is  served  by  requiring 
the  passenger  to  thus  inconvenience  himself  in  order  to  secure  his 
transportation  at  the  lower  cost,  if  the  carriers  are  willing  to  provide 
in  their  tariffs  that  all  who  desire  it  may  have  the  benefit  of  the 
lower  charges. 

Having  in  view  both  the  requirements  and  permissions  of  the  act 
and  the  necessity  for  uniform  practices  in  the  application  and  use 
of  the  different  forms  of  transportation  for  passengers,  the  Commis- 
sion, upon  full  consideration,  interprets  the  law  in  respect  to  these 
matters  as  follows: 

1.  It  is  lawful  for  a  carrier  or  carriers  having  duly  established  in 
the  manner  required  or  authorized  by  law  any  form  of  excursion, 
commutation,  or  mileage  fares,  to  provide  in  their  schedules  for  the 
use  of  any  of  said  fares  as  basing  fares,  thus  enabling  other  carriers 
to  use  the  same,  in  connection  with  their  own  dulv  established  fares, 
for  the  through  transportation  of  passengers  on  any  physical  line  of 
connecting  carriers,  upon  a  combination  of  tickets  over  all  of  the 
component  parts  of  such  through  line,  and  for  the  carriers  compos- 
ing or  operating  such  through  line  to  afford  through  sleeping  car. 

ggage  checking,  and  other  through  accommodations  in  the  same 

n    r  as  in  case  of  through  tickets  over  the  entire  line,  provided 

nger  demanding  such  through  transportation  and  through 

i    dations  shall  present  to  the  initial  carrier  at  the  point  of 

ng  the  lawfully  authorized  tickets  covering  the  lines  necessary 
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for  the  entire  through  journey.  It,  however,  is  not  deemed  lawful 
for  a  carrier  to  check  a  passenger's  baggage  beyond  the  point  to 
which  he  presents  tickets  at  the  point  of  starting,  upon  the  mere 
declaration  of  intention  to  go  farther  upon  another  ticket  to  be 
thereafter  purchased,  or  otherwise. 

2.  Upon  duly  established  tariff  authority  therefor  the  initial  car- 
rier may  issue  to  a  passenger  a  through  ticket  for  the  sum  of  two  or 
more  duly  established  fares  applicable  over  the  several  connecting 
roads  composing  the  through  physical  line  from  the  starting  point  to 
destination,  or  may  issue  additional  or  separate  ticket  or  tickets  at 
lawful  tariff  fares  therefor,  which,  in  connection  with  the  ticket  or 
tickets  already  held  by  the  passenger,  will  cover  the  entire  journey 
that  the  passenger  desires  to  take. 

3.  In  order  that  unjust  discrimination  may  be  avoided  it  is  neces- 
sary, to  the  end  that  tickets  of  the  kind  above  referred  to  may  be 
made  available  for  the  purposes  specified  and  in  the  manner  indicated, 
that  definite  and  specific  provision  therefor  be  contained  in  estab- 
lished tariff  schedules  which  are  filed  with  this  Commission  and 
also  in  the  tariff  schedules  that  contain  the  excursion,  commutation, 
or  mileage  fares  that  are  to  be  so  used.  When  tariffs  contain  such 
provisions  the  combination  so  authorized  may  be  used  in  lieu  of 
the  regular  joint  or  local  fares  between  the  points  covered  by  the 
combination. 
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No.  8248. 

SIOUX  CITY  TERMINAL  ELEVATOR  COMPANY  ET  AI* 

v. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


Submitted  April  8,  1911.    Decided  March  II,  191$. 


In  the  purchase  of  grain  in  the  states  of  South  Dakota,  Nebraska, 

and  Iowa,  Sioux  City  comes  in  direct  competition  with  Omaha, 
City,  and  Minneapolis,  principally  with  Omaha.  These  competitive : 
pay  the  local  rate  inbound  from  point  of  production  and  proportional  ralea 
out  to  the  various  markets  of  distribution,  Including  principally  Minne- 
apolis on  wheat  and  Chicago  and  southeastern  territory  on  coarse  grains. 
Sioux  City,  however,  has  no  proportional  rates  outbound  to  the  same  des- 
tinations, and  because  of  the  high  level  of  its  local  rates  In  and  out  Is 
restricted  to  the  use  of  joint  rates  from  points  of  production  to  ultimate 
destinations,  with  the  privilege  of  stopping  the  grain  at  Sioux  City  for 
the  purpose  of  cleaning,  milling,  or  otherwise  treating.  Upon  complaint 
of  alleged  unjust  discrimination  and  prayer  for  the  establishment  of 
reasonable  local  rates  from  the  states  named  to  Sioux  City  and  of  pro- 
portional rates  out  with  reasonable  relation  to  the  proportionals  from 
Omaha  to  the  markets  named,  Held: 

L  That  competitive  conditions  required  the  establishment  and  maintenance  of 
the  Omaha  and  Kansas  City  proportional  rates  which  do  not  exist  at 
Sioux  City,  and  therefore  that  the  circumstances  and  conditions  sur- 
rounding the  transportation  through  the  respective  markets  are  substan- 
tially dissimilar. 

2.  That  as  to  the  great  bulk  of  its  grain  tonnage,  Sioux  City  labors  under  no 
substantial  disadvantage,  but  is  on  an  equality  In  rate  and  choice  of 
markets  with  Omaha. 

8.  That  the  only  substantial  advantage  to  Omaha  over  Sioux  City  shown  by 
this  record  is  the  back-haul  privilege  from  such  territory  as  Omaha  can 
reach  In  competition  with  Sioux  City  and  other  markets  In  direct  line  of 
flow  of  the  grain  from  point  of  origin  to  ultimate  destination,  which 
advantage,  however,  as  it  obtains  on  a  comparatively  small  tonnage,  Is 
not  sufficient  basis  for  an  order  in  accordance  with  the  prayer  of  the 
petition,  in  serious  disturbance  of  western  grain  rates,  with 
loss  of  revenue  to  the  carriers. 

4.  That  the  existing  local  rates  from  the  states  named  to  Sioux  City  are 

reasonable  and  unjustly  discriminatory,  and  case  held  open  for  the  parties 
to  submit  a  proposed  readjustment  of  these  rates  to  the  Commission  te 
Its  consideration  and  approval 
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MUchrist  <6  Scott  and  Mayer,  Meyer,  Austrian  &  Piatt  for  com- 
plainants. 

George  T.  Bell  for  Sioux  City  Commercial  Club. 

Samuel  W.  Clark  and  P.  W.  Dougherty  for  state  of  South  Dakota. 

E.  J.  McVann  for  Commercial  Club  of  Omaha. 

George  A.  Schroeder  for  Milwaukee  Chamber  of  Commerce. 

T.  A.  McGrath  for  Minneapolis  Traffic  Association. 

William  EUis  and  O.  W.  Dynes  for  Chicago,  Milwaukee  &  St 
Paul  Railway  Company. 

S.  A.  Lynde  for  Chicago  &  North  Western  Railway  Company. 

James  B.  Sheean  for  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company. 

A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 

/.  D.  Armstrong  for  Great  Northern  Railway  Company. 

James  E.  KeXby  for  Chicago,  Burlington  &  Quincy  Railway 
Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

In  this  complaint  Sioux  City,  Iowa,  asks  for  lower  local  rates  in- 
bound on  grain  and  the  establishment  of  proportional  rates  outbound 
to  the  principal  markets  of  distribution,  including  Chicago,  Minne- 
apolis, and  the  southeast,  which  adjustment  it  alleges  is  necessary  to 
place  it  upon  a  substantial  equality  as  a  grain  market  with  Omaha, 
Nebr.,  and  other  competing  markets  which  have  the  proportional 
basis.  There  are  no  proportional  rates  outbound  from  Sioux  City. 
Its  grain  is  handled  under  joint  through  rates  from  point  of  produc- 
tion to  ultimate  destination,  which  permit  of  stopping  the  grain  a£ 
Sioux  City  for  cleaning,  milling,  or  otherwise  treating.  In  addition 
to  these  joint  rates,  there  ar&  only  the  locals  to  Sioux  City  and  locals 
out.  Comparatively,  Sioux  City's  inbound  rates  are  higher  than  the 
local  rates  to  the  other  markets  referred  to,  and  its  outbound  local 
rates  are  greatly  in  excess  of  the  proportional  rates  from  those 
markets. 

The  Minneapolis  Traffic  Association,  Milwaukee  Chamber  of  Com- 
merce, and  Board  of  Railroad  Commissioners  of  South  Dakota  have 
intervened. 

Sioux  City  is  situated  somewhat  north  of  the  center  of  the  western 
boundary  of  Iowa.  It  is  on  the  Missouri  River,  100  miles  north  of 
Omaha,  and  practically  at  the  southeastern  corner  of  South  Dakota, 
which  dips  down  between  northeastern  Nebraska  and  western  Iowa. 
It  is  thus  practically  at  the  center  of  the  eastern  boundary  of  the 
states  of  South  Dakota  and  Nebraska  combined,  with  the  state  of 
Iowa  to  the  east  and  extending  south  almost  to  the  southern  boundary 
of  Nebraska.    North  of  Iowa  and  east  of  South  Dakota  is  Minnesota. 
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In  all  of  these  states  Sioux  City  oompetes  in  the  purchase  of  grain, 
and  while  engaged  in  the  general  trade,  it  is  principally  a  coarse- 
grain  market.  Northern  South  Dakota  and  northern  Minnesota  are 
wheat  territories,  but  southern  South  Dakota  and  the  states  of  Iowa 
and  Nebraska  are  coarse-grain  fields,  corn  predominating,  bat  with 
barley  and  oat*  in  varying  quantities,  and  some  spring  wheat  of  in- 
ferior quality  in  northern  Nebraska.  Southern  Minnesota  is  com- 
paratively unimportant  to  Sioux  City,  as  its  grain  is  attracted  to 
Minneapolis  or  Milwaukee:  and  while  northwestern  Iowa  is  of  some 
importance,  Sioux  City's  chief  concern  is  in  Sooth  Dakota.  Roughly 
described,  the  Missouri  River  divides  the  state  of  South  Dakota  into 
two  equal  parts,  except  for  a  substantial  southwestern  corner  in  the 
eastern  half.  It  then  continues  along  the  remaining  fourth  of  the 
boundarv  between  South  Dakota  and  Nebraska,  south  of  east  to  Sioux 
City,  thence  south  between  Nebraska  and  Iowa,  passing  through 
Omaha  and  Kansas  City.  It  is  that  part  of  South  Dakota  qast  of  the 
Mihsouri  River  and  south  of  the  Madison- west-to-Wessington-Springs 
line  of  the  Chicago.  Milwaukee  &  St,  Paul  Railway,  which  is  most 
important  to  Sioux  City  in  its  coarse-grain  supply.  There  is  prac- 
tically no  grain  raised  west  of  the  Missouri  River  in  South  Dakota. 
Second  in  importance  to  Sioux  City  is  that  portion  of  Nebraska  north 
of  a  line  drawn  about  midway  of  Omaha  and  Sioux  City,  especially 
the  northeastern  part  of  this  section.  The  principal  markets  for 
grain  from  the  states  named  are  Minneapolis  for  wheat ;  Chicago  for 
all  grains;  St.  Louis  for  coarse  grains,  especially  oats;  and  Omaha 
and  Kaunas  City  for  coarse  grains. 

Defendants9  routes  in  so  far  as  they  affect  the  Sioux  City  grain 
trade  are  as  follows: 

The  Chicago,  Milwaukee  &  St.  Paul  ha£  a  direct  route  from  its  net- 
work of  lines  in  South  Dakota  immediately  tributary  ta  Sioux  City 
through  that  market  to  Chicago,  but  no  direct  route  to  Omaha. 

The  Chicago  &  North  Western  lines  in  eastern  South  Dakota  also 
rearh  Chicago  by  direct  route  through  Sioux  City.  From  this  car- 
r'wf*  territory  in  Nebraska  west  of  Norfolk  a  direct  route  also  is 
available  through  Sioux  City  to  Minneapolis  and  Chicago  in  con- 
nection with  the  Chicago,  St  Paul,  Minneapolis  &  Omaha  from 
Norfolk.  The  North  Western's  own  route  from  western  Nebraska 
to  Sioux  City  involves  a  back  haul  from  Norfolk  south  to  Blair  and 
north  to  Sioux  City.  The  Chicago  &  North  Western  also  reaches 
( hnftha  from  Sioux  City  through  Council  Bluffs.  The  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  affords  a  direct  route  from  Sioux  City 
to  Omaha  through  Emerson  and  Blair. 

The  ( i  rent  Northern  extends  from  Sioux  City  to  Minneapolis  and 
Diiliith,  but  has  no  rails  south  of  Sioux  City  or  to  Chicago. 
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The  Illinois  Central  is  a  direct  line  from  Sioux  City  to  Chicago, 
St  Louis,  Cairo,  and  Memphis,  but  does  not  extend  west  of  the 
Missouri  River. 

The  Chicago,  Burlington  &  Quincy  is  of  minor  importance  to 
Sioux  City  direct,  as  its  only  line  immediately  tributary  to  Sioux 
City  from  the  grain  producing  districts  in  question  is  from  O'Neill, 
Nebr.,  directly  east  to  Sioux  City.  Its  only  other  Sioux  City  con- 
nection is  south  to  Ashland,  where  it  connects  with  the  Western- 
Nebraska  main  line  to  Omaha  and  Chicago.  The  Burlington  also 
has  a  direct  route  from  Omaha  to  Kansas  City  and  St.  Louis. 

Thus  all  the  defendants  reach  Sioux  City  and  Omaha  except  the 
Great  Northern;  only  the  Illinois  CentAl  and  Chicago,  Burlington 
&  Quincy  reach  St.  Louis;  and  the  Illinois  Central,  which,  as  stated, 
does  not  extend  west  of  the  Missouri  River,  is  the  only  carrier  to 
an  Ohio  or  Mississippi  River  crossing. 

Sioux  City  has  a  population  of  50,000,  an  elevator  with  a  capacity 
of  200.000  bushels,  "capable  of  handling  6,000,000  bushels  a  year,  and 
a  milling  capacity  of  2,000  barrels  a  day.  While  it  has  a  board  of 
trade,  no  prices  are  quoted  or  grain  sold  thereon,  the  board's  "princi- 
pal function  being  the  determination  of  weights  and  grades  in  con- 
junction with  the  Western  Weighing  Association.  It  also  has  an  ex- 
tensive live-stock  and  packing  industry,  a  wide  wholesale  and  job- 
bing trade,  and  large  banking  interests.  By  reason,  therefore,  of  its 
general  standing,  financial  and  commercial,  and  its  location  on  the 
Missouri  River,  it  asks  for  a  similar  basis  of  grain  rates  as  that  ap- 
plied from  Omaha  and  Kansas  City,  as  the  transit  system  is  said  to 
be  decidedly  inadequate  for  its  needs  as  a  primary  market  for  grain. 
Omaha  is  Sioux  City's  real  competitor,  and  will  therefore  be  the 
principal  point  of  comparison  in  this  report 

As  illustrative  of  the  respective  rate  bases,  it  may  be  explained  that 
Omaha  pays  a  local  rate  in  and  proportional  out  to  ultimate  destina- 
tion, the  proportionals  being  lower  than  the  outbound  locals  from 
Omaha  to  the  same  destinations,  whereas  Sioux  City,  as  stated,  has 
no  proportional  rates  outbound,  but  is  compelled  to  pay,  upon  origi- 
nal tender  of  the  grain  at  a  station  in  South  Dakota,  for  instance, 
the  joint  through  rate  to  ultimate  destination,  say  Chicago,  with  the 
privilege  of  stopping  the  grain  at  Sioux  City  for  transit  purposes. 
Grain  through  Sioux  City  practically  is  restricted  to  these  joint  rates 
with  transit  because  of  the  extremely  high  level  of  the  local  rates  in 
and  out,  the  former  from  South  Dakota  being  the  regular  distance 
tariff,  which  is  higher  in  some  instances  than  the  local  rates  to 
Omaha,  and  but  slightly  lower  than  the  joint  rate  to  Chicago  with 
Sioux  City  transit  The  joint  rates  with  transit  are  not  complained 
of  as  such,  the  proportional  rates  being  asked  for  in  addition. 
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Complainants  allege  various  disadvantages  under  the  transit  sys- 
tem compared  with  the  proportional  basis.  They  say  its  application 
only  when  the  outbound  movement  from  Sioux  City  is  in  the  same 
general  direction  as  the  shipment  to  that  point  limits  Sioux  City  in 
the  choice  of  its  markets:  that  money  is  tied  up  in  transit  balances, 
with  resultant  interest  charges:  and  that  the  privilege  is  curtailed  of 
accumulating  grain  in  large  quantities  from  near-by  territory  in  ad- 
vance of  actual  sales  and  knowledge  of  ultimate  destination. 

The  record  shows  that  transit  balances  may  be  transferred  on 
outbound  grain  to  all  ultimate  destinations  that  do  not  involve  a 
back  haul  with  respect  to  point  of  production  and  the  original  and 
substituted  destinations:  thSt  is,  that  the  equivalent  is  extended  on 
such  grain  stopped  at  Sioux  City  of  the  privilege  of  reconsigning 
upon  basis  of  the  joint  rate  from  point  of  production  to  ultimate 
destination. 

Complainants  aver  that  the  proportional  basis  would  mean  a 
closer  market  to  the  farmer,  more  expeditious  handling  with  less 
deterioration  in  transit,  and  higher  prices.  They  also  complain  that 
the  products  of  grain  milled  at  Sioux  City,  which  are  distributed 
largely  in  Iowa,  can  be  sold  under  transit  only  at  points  directly  on 
the  originating  carrier's  rails  intermediate  to  Chicago,  and  upon 
payment  of  the  Chicago  rate.  They  allege  another  serious  handicap 
on  Chicago,  Milwaukee  &  St.  Paul  grain  stopped  at  Sioux  City, 
as  that  carrier's  transit  tariffs,  in  permitting  only  a  single  stop, 
denies  to  Sioux  City  the  privilege  of  selling  grain  to  Iowa  mills  like 
Cedar  Rapids  and  Des  Moines.  The  North  Western's  tariffs,  how- 
ever, provide  for  a  double  stop.  It  also  appears  that  the  application 
of  the  Omaha  proportional  rates  outbound  is  not  dependent  upon  a 
strict  accountability  as  to  back  haul  with  reference  to  the  inbound 
haul,  and  that  proportional  rates  permit  the  mixing  of  outbound 
products,  which  privilege  is  denied  to  Sioux  City  under  the  transit 

system* 
The  complaint  therefore  specifically  alleges  that  the  local  rates 

from  South  Dakota,  Minnesota,  Iowa,  and  Nebraska  to  Sioux  City 

and  the  local  rates  from  Sioux  City  to  Chicago,  Cairo,  Memphis,  New 

Orleans,  Minneapolis,  and  Kansas  City  are  unreasonable  per  *e  and 

in  comparison  with  the  local  rates  to  and  the  proportional  rates 

from  Omaha  and  Minneapolis  to  the  same  markets.    The  prayer  is 

that  there  be  established  reasonable  local  rates  from  the  states  named 

to  Sioux  City  and  proportional  rates  out  from  that  market  to  the 

mitcwavs  named.    The  petition  prays  for  an  equality  with  Omaha 

outbound  to  all  these  markets,  but  at  the  hearing  the  proportional 

rates  suggested  to  Chicago  were  the  same  as  apply  from  Omaha;  to 
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the  southeast  1  cent  higher  than  from  Omaha;  and  to  Minneapolis 
1  cent  lower  than  from  Omaha.  The  suggested  local  rates  to  Sioux 
City  are  based  upon  rates  from  stations  in  Nebraska  to  Omaha  and  in 
Minnesota  to  Minneapolis  for  like  distances. 

The  following  is  a  comparison  of  the  local  rates  in  cents  per  hun- 
dred pounds  from  Sioux  City  with  the  proportional  rates  from 
Omaha  and  Minneapolis  to  the  markets  named  in  the  petition: 


To  Chicago. 

To  Minneapolis. 

To  Kansas  City. 

Distance. 

Wheat 

Corn. 

Distance. 

Wheat 

Corn. 

Distance. 

Wheat 

Corn. 

Omaha 

MUes. 

610 
489 
J20 

Centt. 
18 
12 
10 

Cents. 
17 
11 
7.6 

Hllet. 
280 
380 

Cents. 
12.6 
11 

Cents. 
11.6 
10 

Mllet. 

288 
200 

Centt. 
13.6 
6.6 

Centt. 
12.8 
6.5 

Minneapolis 

To  Cairo. 

To  Memphis. 

To  New  Orleans. 

Distance. 

Wheat. 

Corn. 

Distance. 

Wheat 

Corn. 

Distance. 

Wheat 

Corn. 

Sioux  City....... 

Omaha 

Mil*. 
600 

OOO 

OU 

Centt. 
19.1 
11 
116 

Centt. 
16.76 
10 
12.5 

Miles. 

780 
680 

Cents. 
23.1 
16 

Cents. 
20.76 
14 

Miles. 
1,160 
1,060 

Cents. 
29.1 
21 

Centt. 
26.78 
20 

Minneapolis 

t  To  Evansrille— Crossing  used  from  Minneapolis  to  the  southeast 

As  illustrative  of  the  local  rates  from  South  Dakota,  the  following 
table  is  fairly  representative: 


To  Sioux  City. 

To  Omaha. 

To  Minneapolis. 

Distance. 

Wheat 

Corn. 

Distance. 

Wheat 

Corn. 

Distance. 

Wheat 

Corn. 

Wk  Point 

Canton.  ......... 

MUet. 

21 

71 

132 

138 

206 

CenU. 
6.5 
11 

15.5 
15.5 
19 

Centt. 
6.5 
11 

15.5 
15.5 
19 

Miles. 

176 
226 
287 
283 
350 

Cents. 
12.5 
13 
15.5 
14 
22.5 

Cents. 
11 

11.5 
13 
12.5 
21 

MUes. 
368 
318 
314 
322 
483 

Cents. 
12.5 
12 
13 
15 
24 

Cents. 
11.5 
11.6 

Madison    .... 

13 

Mfobtfl    ,  .  , 

14.5 

Chamberlain..... 

24 

From  the  above  factors  combinations  result  as  shown  below.  For 
the  purpose  of  simplifying  the  table  only  the  coarse-grain  rate  is 
used,  the  wheat  rates  being  equal  to  or  slightly  in  excess  of  the 
coarse-grain  rates  in  all  cases.  The  New  York  rate  adds  16  cents  to 
the  rate  to  Chicago;  and  Cairo,  as  it  bears  a  fixed  relation  to  Mem- 
phis, is  taken  as  representative  of  the  southeastern  situation.  Atten- 
tion is  particularly  invited  to  the  joint  through  rates  from  points  of 
production  to  Chicago  with  privilege  of  stopping  at  Sioux  City  for 
transit  purposes. 
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Coxnbi-       fmabi-  CflBlbl- 

n*:jaa       Titian  nftxaon  through 

:!.rcagh     tSSS  through  Skax 

apons.    ,  0mmba-  City,  witf 


Elk  Point.. 


Ceate    :    Cnttt. 


MitchelL. 


lip 
19 
X  5 
22 
315 


22.5 
24 
235 
33 


23.5 

28 

32.5 

32.5 

36 


17 
19 
19 
21 
27.5 


through 


through 


24 

34 
21.5 
27 
36.5 


21 
21.5 

31 


BlOUJL 

atj. 


17.75 
32.25 
33.25 
35.75 


JolBt 
If*** 

through 
Stoux 


•  TariZs  provide  for  Omaha  combination  with  transit  privilege  at  Sioux  City. 

We  have  also  selected  representative  points  in  Nebraska  from 
which  local  rates  inbound  are  as  follows: 


From— 

!            To  Sioux  City. 

1 

To  Omaha. 

To  IfmneapoUs. 

Distance.    Wheat.     Cora.    Distance.    Wheat. 

Corn. 

Distance. 

Wheat. 

Com. 

Cobiirn 

1     Mile*.        CenU.       CenU. 
12              7             6 
29             8,7 
W             8.5          7.5 
47              9      '        8 

I 
MOes.   j    Orate. 

112            11. 05 

Omte. 
9.35 
8.5 
9.77 

10.2 

JfBn. 
292 
309 
319 
334 

Orate. 
14 

15.25 
15 
18-5 

unsss. 
12.5 

94 

138 
120 

10.2 

11.47 

11.9 

13 

13.5 

14.5 

Following  are  the  through  combinations  on  corn  from  the  above 
stations  to  Chicago  and  Cairo,  and  joint  through  rates  with  Sioux 

City  transit: 

To  Chicago. 


From— 

I 

Combination 

through 
Minneapolis. 

Combination 
through 
Omaha. 

Combination 

through 
Sioux  City. 

Joint  rate 

through 

StouxGity, 

with  Dansn. 

Coburn 

flrnte. 
20 
20.5 
21 
22 

Orate. 
20.35 
19.5 
20.77 
21.2 

Grate. 
23 
24 
24.5 
25 

Gnu*, 
it.  3 

llif 

Ni* w  Cast  I" 

19.5 

Laurel 

3&3 

To  Cairo. 


Coburn 

ICiiii'rson.... 
Now  Castle. . 
Laurel 


From  - 


Combination ,  Combination 


through 

llinnottpolis. 


Cent*, 

25 
25. 5 
26 


ml 


through 
Omaha. 


Crate. 
19.35 
18.5 
1977 
20.2 


Combination 
through 

Sioux  City. 


Ccnte. 
22.75 
23.78 
24.28 
24.75 


•joint  rata 
through 
8kmxCtty, 
with  transit. 


no  joint  rates  through  Sioux  City  from  that  part  of  Nebraska  which  involves  a  hack  bnuL 
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Defendants  contend  that  Sioux  City  is  at  no  disadvantage  with 
Omaha,  but  that  as  the  above  tables  show,  it  can,  except  from  the 
nearest  stations  to  Omaha,  reach  Minneapolis  and  Chicago  under 
joint  rates  with  transit  at  a  lower  aggregate  through  charge  than 
the  same  grain  would  pay  through  Omaha  to  the  same  markets. 
They  also  insist  that,  inasmuch  as  South  Dakota  grain  destined  to 
the  southeast  and  stopped  at  Sioux  City  pays  the  Omaha  combina- 
tion, Sioux  City  is  on  an  absolute  parity  with  Omaha  on  South 
Dakota  grain  to  the  southeast.  Defendants  also  contend  that  there 
exists  a  substantial  dissimilarity  of  conditions  at  Sioux  City  and 
Omaha,  respectively,  the  difference  being  twofold : 

1.  It  is  said  that  -Sioux  City  is  not  a  primary  grain  market  and  is 
entitled  to  no  more  in  the  way  of  rates  than  many  interior  points 
in  South  Dakota  and  Minnesota  of  equal  or  greater  elevator  and 
milling  capacity,  such  as  Mankato,  Kasota,  Sioux  Falls,  and  Yank- 
ton, and  that  similar  demands  will  come  from  these  cities  if  the 
proportional  basis  is  granted  to  Sioux  City.  The  carriers  say  the 
present  question,  therefore,  is  not  one  of  duty  toward  a  primary 
grain  market,  but  whether  the  carriers  should  be  required  to  assist 
in  making  Sioux  City  such  a  market 

2.  It  is  also  alleged  that  the  proportional  rates  from  the  other 
markets  are  the  result  of  competitive  conditions  which  do  not  exist 
at  Sioux  City;  that  the  Omaha  proportionals  were  forced  by  com- 
petition of  the  Chicago  Great  Western  Railroad  Company,  which, 
having  no  lines  west  of  the  Missouri  River,  established  them  for  the 
purpose  of  sharing  in  the  outbound  tonnage  on  Nebraska  grain 
brought  by  the  Union  Pacific  Railroad  to  Omaha,  its  eastern  ter- 
minus, and  by  other  Nebraska  roads  eastward  to  and  through 
Omaha;  and  that  the  general  basis  was  adopted  by  all  lines  only 
after  a  vigorous  rate  war.  The  Kansas  City  proportionals  also  are 
alleged  to  be  due  to  competitive  forces.  Defendants  also  insist  that 
its  mere  location  on  the  Missouri  River  does  not  make  Sioux  City 
a  natural  breaking  point  for  rates,  as  east  and  west  lines  have  never 
terminated  there  in  temporary  check  of  through  traffic,  having 
originally  been  constructed  through  Sioux  City,  whereas  for  many 
years  Omaha  and  Kansas  City  were  the  western  termini  of  the 
principal  trunk  lines  and  a  natural  breaking  point  for  rates  when 
their  lines  were  extended  west  of  the  Missouri  River.  It  will  be 
recalled  in  this  connection  that  practically  all  South  Dakota  grain 
originates  east  of  the  Missouri  River. 

As  to  the  effect  of  the  order  prayed  for,  defendants  say  that  the 
sum  of  the  local  rate  from  the  nearest  point  beyond  Sioux  City  and 
the  proportional  rate  out  would  fix  the  maximum  rate  from  inter- 
mediate territory,  necessitating  many  reductions.    To  illustrate,  the 
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North  Western  selects  an  Iowa  station  5  miles  from  Sioux  City, 
from  which  the  rate  to  Sioux  City  is  3.7  cents  on  corn.  Add  to  this 
the  same  outbound  proportional  to  St  Louis  as  applies  from  Omaha 
ond  the  resulting  11.7-cent  rate  is  the  maximum  that  could  lawfully 
bo  charged  from  intermediate  stations  to  St  Louis.  It  is  stated 
that  the  local  rates  from  the  vicinity  of  Sioux  City  in  Iowa  are  in  no 
cases  lower,  but  generally  higher,  to  St  Louis  than  to  Chicago,  and 
that  therefore  the  St  Louis  rate  must  be  the  maximum  rate  to  Chi- 
cago. Observing  this  theory,  reductions  would  be  necessitated  on 
the  Chicago  &  North  Western  and  the  Chicago,  St  Paul,  Minne- 
apolis &  Omaha  lines  combined  from  351  stations  intermediate  to 
Chicago.  Upon  the  same  theory,  with  Sioux  City  proportionals  to 
the  southeast  on  basis  of  1  cent  higher  than  from  Omaha,  the  Chi- 
cago intermediate  rate  would  be  reduced  from  232  stations  and  the 
St.  Louis  intermediate  rate  from  214  stations;  and  with  propor- 
tionals from  Sioux  City  to  Chicago  on  the  same  basis  as  from 
Omaha-  that  is,  of  12  and  11  cents  on  wheat  and  corn,  respectively — 
105  stations  in  Towa  and  25  in  Nebraska  would  suffer  reductions.  It 
is  said  that  the  theory  of  the  St.  Louis  rate  applying  as  the  maximum 
to  Chicago  is  particularly  applicable  to  the  Chicago  &  North  West- 
ern, inasmuch  as  this  carrier  reaches  St.  Louis  only  through  connec- 
tions south  from  Peoria,  which  is  a  Chicago  rate  point  The  tariffs 
show  that  as  to  some  points  of  origin  Peoria  takes  Chicago  rates,  and 
as  to  other  points  of  origin  takes  differentials  under  Chicago.  In 
similar  statements  the  Illinois  Central,  Great  Northern,  and  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  apprehend  numerous  reductions, 
which  the  carriers  claim  would  also  be  reflected  to  Minneapolis,  whose 
rates  must  bear  a  reasonable  relation  to  the  rates  to  Chicago.  The 
estimated  loss  of  revenue  to  the  North  Western  alone  is  half  a  million 
dollars  annually,  and  to  the  Illinois  Central  $132,000.  While  deny- 
ing the  accuracy  of  these  estimates,  as  well  as  the  necessity  of  main- 
taining the  St.  Louis  rate  as  the  Chicago  maximum,  complainants 
admit  that  some  reductions  must  result,  insisting  in  this  connection, 
however,  that  the  general  level  of  rates  in  Iowa  east  of  Sioux  City 
is  so  much  higher  than  in  southern  Iowa  that  a  reasonable  latitude 
exists  for  such  changes  as  may  be  necessary  without  unreasonably 
decrea>ing  revenues  or  seriously  disturbing  rate  conditions.  Com- 
plainants further  suggest  that  the  Commission  might  relieve  defend- 
ants, if  necessary,  from  the  operation  of  the  fourth  section,  or  long- 
and-short-haul  clause,  of  the  act  from  within  a  radius  of  20  or  30 
miles  from  Sioux  Citv. 

If  the  granting  of  the  prayer  of  the  petition  is  to  seriously  disturb 
rate  conditions,  it  should  clearly  appear  that  Sioux  City  labors 

ider  an  unreasonable  rate  disadvantage  in  comparison  with  Omaha, 
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as  well  as  that  the  conditions  of  transportation  are  substantially 
similar  at  the  respective  markets.  Competition  of  controlling  force 
can  not  be  ignored  by  the  Commission  in  determining  whether  an  ad- 
vantage in  rate  at  the  competitive  point  is  undue  or  is  one  not  charge- 
able to  the  carriers  defendant  because  involuntarily  made.  It  would 
also  seem  to  follow,  inasmuch  as  the  principal  markets,  Chicago  and 
the  southeast,  are  open  to  the  great  bulk  of  the  Sioux  City  grain 
upon  an  equality  or  better  compared  with  Omaha  and  Minneapolis, 
that  Sioux  City's  alleged  disadvantage  must  be  largely  if  not  wholly 
due  to  causes  other  than  the  rate.*  And  this  suggestion  seems  to  be  fully 
verified  on  South  Dakota  grain  to  the  southeast,  to  which  territory, 
as  stated,  the  Omaha  combination  applies  with  Sioux  City  transit, 
the  contention  being  that,  although  the  rate  is  the  same,  Omaha's 
southeastern  grain  is  not  drawn  from  South  Dakota,  but  from  nearby 
Nebraska  territory  at  much  lower  local  rates  to  Omaha.  Sioux  City, 
however,  has  the  same  ultimate  advantage  under  its  joint  rates  with 
transit  on  contiguous  South  Dakota  grain  to  Chicago.  Carrying 
the  suggestion  a  step  further,  Kansas  City  might  be  said  to  have  an 
undue  advantage  over  Sioux  City  in  shipping  Kansas  grain  to  the 
southeast  instead  of  grain  from  South  Dakota,  a  contention  hardly 
tenable.  Although  complainants  show  that  but  a  very  small  per- 
centage of  Sioux  City's  South  Dakota  grain  is  attracted  to  the  south- 
east, we  can  not  accept  the  mere  fact  as  establishing  the  condition  to 
be  due  to  the  rate  adjustment,  as  the  rate  is  open  upon  the  same  condi- 
tions and  alleged  restrictions  as  the  rate  to  Chicago,  which  is  Sioux 
City's  principal  market.  Omaha's  natural  advantage  of  location 
with  respect  to  the  southeast  can  not  be  controlled  by  any  lawful 
order  of  the  Commission  any  more  than  Sioux  City's  similar  advan- 
tage with  respect  to  South  Dakota  grain  to  Chicago  can  be  equalized 
with  Omaha. 

Complainants'  alleged  disadvantages  in  Nebraska  also  are  largely 
foreign  to  the  rate  adjustment.  As  stated,  Nebraska  is  a  coarse-grain 
state,  and  while  Sioux  City  transit  is  available  on  Nebraska  grain  to 
Minneapolis  and  Chicago,  the  contentions  are  that  Minneapolis  is 
not  a  coarse-grain  market;  that  coarse  grain  originating  on  the  Chi- 
cago &  North  Western  west  of  Norfolk,  Nebraska  (which  moves 
thence  to  Sioux  City  over  the  Chicago,  St  Paul,  Minneapolis  & 
Omaha  and  thus  to  Chicago  at  the  direct  rate),  is  largely  consumed 
in  the  Black  Hills  district  of  South  Dakota ;  and  that  coarse  grain 
originating  on  the  Chicago  &  North  Western  south  of  Norfolk  (which 
via  that  line  direct  to  Sioux  City  is  backhauled  south  through  Cali- 
fornia junction,  thence  north),  and  on  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  northwest  of  Emerson,  as  well  as  on  certain  branches 
of  the  Burlington,  is  diverted  through  Omaha  because  of  penalties 
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o:  iiviv.  or.e  :o  ;wo  cents  over  the  direct  Chicago  rate  due  to  back- 
hauls  i:;  reac:::::g  Sioux  City.  It  is  thus  insisted  that  only  from 
with:::  a  vory  r.anvw  radius  of  Sioux  City  can  Nebraska  coarse  grain 
Iv  har.o.'od  throv.gh  Sioux  City  to  Chicago. 

vVvv:\:r.:;:i:*.:*  avir/.it  that  the  suggested  local  rates  to  Sioux  City 
ar.»5  p:v;vr::o:*.:i*s  o:;:  will,  in  many  instances,  aggregate  higher 
th'.v  y.\  s.\.:\vc:>  or.  Sou:h  Dakota  grain  than  the  present  joint  rates 
w  .\\\  S;o::\  C::y  :ra::sit.  thereby  emphasizing  the  impression,  which 
p.  siivvjr'.v  oor.vevco.  throv.srhout  the  entire  record,  that  what  Sioux 
i'u\  war/.s  is  r.o:  >^  mi: oh  the  correction  of  a  present  substantial 
rate  iuuM'.vY  as  :o  Iv  irrar.tod  the  additional  benefits,  whatever  thev 
mix  Iv.  ■.r.o\v-*:  to  proportional  rates.  Just  what  these  additional 
iiii\.uu:u*y-  :*vo.  or  w/.y  proportional  rates,  upon  the  facts  of  this 
io.vrdt  :iiv  o^or-.;;;'.  ;o  Sioux  City%s  growth  as  a  market,  is  not  satis- 
f.'iiionU  show:-.  W'-i'.e  defendants'  witnesses  differ  on  the  subject. 
on*-  te-.miedt.rv;  rv  rtvord  in  General  seems  to  establish,  that  Omaha's 
iMfiti'.i  de\ .'\v".-.w.!  as  a  jrrain  market  followed  the  institution  of 
ii  piiMsM-i-.'.  -,'  :.r.^-i.  I:  al-o  appeai*s  that  Omaha  was  a  market 
ui  .-nil -i.i.M' .': «'e  pvx  ■  .:•:.;. s  previous  to  their  inception.  Whether, 
ihririfio.  |M.»pt"i-i-o"..:!  :v.:e<  nade  Omaha,  or  Omaha's  increasing 
il.iniihl.  ii*. »,:,'  :!v  prop  ':-:io-.::I  rates,  is  perhaps  a  debatable  ques- 
i ion  I'mi  w  ,v-'.  ,\..v  :'.-.. w  provisional  rates  alone  do  not  insure 
■i  piniiiix  i-::i\.-?  t\v  iiva-.r..  Or.  the  other  hand  experience  has 
iliini'ii  ii  ii,',!  i!-is  r.:;o*.  adapt  themselves  largely  to  commercial  and 

i  Mil  1 1  •.'!  II  I  \  r    ,  ,»!'il:  t  '.^'I'-s 

\\  In  tin  i  4m.u\  i*'i\  ■...  a  pr::v.ary  market  for  grain,  or  entitled  to  be, 
i'  '»  iniiiii  ui"  nii:.-!i  »:"-..'-:sv,v:  in  tiiis  reo.»rd.  Just  what  constitutes 
ii  |'iini:ii\  iiiii!%(-i  !•..!•.  r..i-.  '.vo::  dotir.od.  if,  indeed,  the  term  is  sus- 
n-l'iililr  ,»i  in; miii'  de-or;piion.  Or.e  of  the  important  essentials 
•  ■■  in  i"  l"'  Ms.«  ilni-i\  io  a.v^r-.Iaio  grain  in  large  quantities  from 
ihmiIi\  ii-i  i  ii ••!  \  Iim  ii'.ii|\  -!»ip;:»oni  to  ohanging  markets  at  the  high- 
•  ■■  i  pfH-i-  I'mi  it  «i',MrnviIv  i;iMor>iaiul  this  record.  Sioux  Citv  now, 
Im  ir.ui-.li-i  ui  ii  Hi-it  !'mi:(vn  h»i<  the  same  choice  of  markets  as 
Oin;i|i;i  ,im  ;,ll  ,"i  mi  th  it  i!o,  <  not  involve  a  backhaul,  including 
iiin-fliiTii  Wi-i-nii  in  i»n  HI  Si»:;;!i  P.ikota  grain  originating  south  of 
Miii'lirll.  wlnrli  former  -t.iti*  ami  the  southeast  are  the  chief  terri- 
lurir-  of  ili-.tt  iIh:!..iii  iilli'.-fd  in  Iv  olo-ed  to  Sioux  Citv  under  the 
Iran-. il  ■;. -ti-ni:  :iiii|  we  h:iu»  Mvn  that  the  southeast  is  open  to  Sioux 
City  on  Smith  Malioia  s:r:i in  upmi  the  Omaha  combination. 

Mill  mtu-cding  s"n»u\  City's  best  development  to  Iv  dependent  upon 
proportional  rait-  .  ihriv  remains  the  ipio<timi  of  tlie  justification  for 
an  order  by  tlii«  Cmnmi-Mon.  !t  is  established  by  this  record  and 
others  before  the  I'mnmi- sion  that   eompei ition  has  played  an  all- 

portaut    part    in   Omaha    and    Kansas  City's  proportional  rates. 
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The  present  question,  therefore,  reduced  to  its  simple  state,  is  whether 
the  Commission  should  order  in  proportional  rates  at  Sioux  City, 
where  similar  forces  have  not  been  asserted.  Manifestly  it  is  no  part 
of  the  Commission's  duty  or  right  to  equalize  markets,  except  as  that 
result  may  be  incident  to  the  correction  of  a  substantial  injustice  in 
rates,  in  whatever  form  published  at  the  respective  competitive  points. 

The  one  substantial  advantage  to  Omaha  established  by  this  record 
is  the  backhaul  privilege  to  the  extent  that  it  can  reach  out  in 
competition  with  Sioux  City  and  other  markets  in  the  direct  line  of 
flow  of  the  grain  from  point  of  production  to  ultimate  destination. 
We  do  not  consider,  however,  that  Omaha's  advantage  on  this  com- 
paratively small  tonnage  subjects  Sioux  City  to  such  general  disad- 
vantage as  to  warrant  an  order  in  disturbance  of  the  whole  western 
fabric  of  rates  on  grain,  with  substantial  loss  of  revenue  to  the  car- 
riers, for  the  purpose,  not  of  correcting  any  present  substantial  in- 
justice on  the  great  bulk  of  contiguous  Sioux  City  grain,  but  of  up- 
building the  Sioux  City  market  to  the  extent  that  proportional  rates 
might  accomplish  that  result 

We  need  not  further  discuss  the  question  as  to  whether  Sioux  City 
is  a  primary  market  for  grain,  or  attempt  to  define  the  term.  What- 
ever its  status  in  that  respect,  we  find  that  competitive  conditions 
exist  at  Omaha  and  Kansas  City  as  determining  factors  in  the  estab- 
lishment and  maintenance  of  proportional  rates  that  do  not  exist  at 
Sioux  City,  and  that  the  circumstances  and  conditions  of  transporta- 
tion at  the  respective  markets  are  substantially  dissimilar.  We  also 
find  that  Sioux  City,  under  the  present  joint  rates  with  transit,  is 
not  laboring  under  such  general  disadvantage  as  a  grain  market, 
compared  with  Omaha  under  proportional  rates,  as  to  warrant  the 
prayer  of  the  petition. 

We  further  find  that  the  local  rates  in  issue  to  Sioux  City 
are  unreasonable  and  unjustly  discriminatory.  Certain  of  the  car- 
riers admit  that  these  rates  are  too  high  and  should  be  readjusted. 
We  shall  make  no  order  now  fixing  these  rates,  but  will  hold  the  case 
open  in  the  expectation  that  the  respective  parties  will  promptly  sub- 
mit a  proposed  schedule  to  the  Commission  for  its  consideration  and 
approval  If  this  is  not  done  by  June  15,  1912,  the  Commission  will 
proceed  further  as  the  ends  of  justice  may  require. 
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1.  If  rates  on  manufacTured  article*  are  to  be  constructed  with  reference  to 

the  isseziMini:  cost  at  the  jv-:nt  of  manufacture,  all  of  the  raw  materials 
must  be  considered,  and  an  argument  for  a  rate  adjustment  that  regards 
only  the  transportation  cost  of  one  of  the  raw  materials  proceeds  upon 
an  erroneous  theory. 

2.  Rate  of  56  cent*  on  window  glass  from  Pittsburgh  to  Atlanta,  and  similar 

rates  to  related  southeastern  destinations,  not  found  to  hare  been  either 
unreasonable  or  unjustly  discriminatory.  • 

Wimbish  dr  EHU  for  complainants. 

M.  P.  Callaway  for  Southern  Railway  Company;  Atlantic  Coast 
Line  Railroad  Company:  Seaboard  Air  Line  Railway;  Cincinnati, 
Xew  Orleans  &  Texas  Pacific  Railway  Company:  Nashville,  Chat- 
tanooga &  St.  Louis  Railway:  Central  of  Georgia  Railway  Com- 
pany; Norfolk  &  Western  Railway  Company;  Ocean  Steamship 
Company;  Pennsylvania  Railroad  Company;  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company. 

Frank  T.  Murray  for  interveners. 

Report  of  the  Commission. 

McCiiord,  Commissioner: 

Manufacturers  of  sash,  doors,  and  blinds  in  southeastern  and  Mis- 
sissippi valley  freight  association  territories  here  attack  the  reason- 
ableness of  the  rate  charged  them  on  window  glass  in  carloads 
shipped  from  Pittsburgh  and  seek  to  have  applied  thereon  the  rate 
now  applicable  on  glazed  sash  from  Chicago  to  the  same  destinations. 
While  counsel  for  complainants  vigorously  asserted  that  the  reason- 
ableness of  the  window-glass  rate  is  a  vital  issue,  the  complaint  is 
directed  mainly  at  the  alleged  discriminatory  effect  of  the  present 
rate  adjustment  whereby,  it  is  averred,  because  of  the  relatively  ex- 
cessive rate  on  window  glass  from  Pittsburgh  as  compared  with  the 
rate  on  glazed  sash  from  Chicago  to  the  same  territory,  Chicago  can 
manufacture  glazed  sash  from  glass  obtained  at  Pittsburgh  and  ship 
the  product  into  the  southeast  upon  lower  rates  than  complainants 
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can  ship  their  glass  from  Pittsburgh  and  the  manufactured  product 
to  the  common  southeastern  market.  Manufacturers  of  glazed  sash 
in  Chicago  and  St.  Louis  intervened  in  opposition  to  the  petition. 

For  the  purpose  of  this  report  Atlanta  and  Chicago  will  be  taken 
as  representative  southeastern  and  western  points,  respectively. 
Both  obtain  their  glass  from  Pittsburgh,  Chicago  paying  18  cents 
for  a  haul  of  468  miles  and  Atlanta  56  cents  for  783  miles.  Glazed 
sash  take  a  rate  of  38  cents  from  Chicago  to  Atlanta. 

Almost  insignificant  in  it$  inception  scarcely  twenty  years  ago,  the 
sash,  door,  and  blind  industry  in  the  south,  after  a  remarkable 
growth,  to-day,  in  the  territory  affected  by  this  complaint,  embraces 
over  150  plants  with  an  aggregate  capital  of  some  $6,000,000.  In 
the  west  what  is  known  as  white-pine  sash  is  produced,  while  the 
material  used  by  the  southern  manufacturer  is  yellow  pine.  Prior  to 
the  advent  of  the  sash  manufacturer  in  the  south,  the  trade  was  sup- 
plied with  the  white-pine  article  by  the  western  manufacturer,  who 
continued  to  dominate  the  market  until  about  ten  years  ago.  Since 
then  his  sales  do  not  appear  to  have  increased,  amounting,  from  July 
1,  1910,  to  July  1,  1911,  to  about  400,000  sash,  requiring  approxi- 
mately 73,000  boxes  of  glass,  while  the  annual  consumption  of  win- 
dow glass  by  the  southern  factories  now  amounts  to  not  less  than 
300,000  boxes,  or  from  twenty  to  thirty  million  pounds.  Nothing  in 
the  record  indicates  that  either  article  has  any  particular  trade  ad- 
vantage because  of  its  relative  superiority,  and  it  seems  that  what- 
ever handicap  the  yellow -pine  sash  may  have  been  under  because  of 
the  established  use  of  white  pine  has  long  since  been  overcome. 

Complainants  contend  that  as  the  rate  on  glass  from  Pittsburgh 
to  Chicago  is  18  cents  and  the  rate  on  glazed  sash  from  Chicago  to 
Atlanta  is  38  cents,  the  western  manufacturer  can  lay  down  in  Atlanta 
his  product  at  an  aggregate  transportation  charge  of  56  cents,  which 
is  the  same  as  complainants  must  pay  to  transport  their  glass  from 
Pittsburgh  to  Atlanta.  To  Macon,  Rome,  and  Columbus,  Ga.,  and 
to  Montgomery,  Ala.,  the  so-called  combination  on  Chicago  is  also 
56  cents,  and  the  rate  on  glass  from  Pittsburgh,  respectively,  58, 
56,  57,  and  57  cents.  To  such  points  as  Hawkinsville,  Cordele,  Bain- 
bridge,  and  Washington,  Ga.,  to  which  the  southern  manufacturer 
distributes,  the  western  manufacturer  has  an  advantage  of  from  11 
to  20  cents  per  100  pounds ;  that  is,  under  complainants'  theory,  and 
upon  this  theory  rests  the  charge  of  discrimination. 

Under  the  rapid  growth  and  development  of  our  many  industries, 
factories  widely  separated  are  daily  competing  in  common  markets. 
That  this  competition  should  be  encouraged  both  in  the  interest  of 
the  manufacturer  and  the  consumer,  so  long  as  freight  rates  are 
reasonable  and  nondiscriminatory,  merely  need  be  stated.    But  in 
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detcnzirizx  wh-Kbjr  :r  -oc  hi*  secccn  his  in  advantage  over  an- 
other is  rurkscz^  i^s  Trro-'G  in  i  xcncc  territory,  if  it  be  proper 
to  xrisiler  n:r«  v  11  -±*  znzszt:z*xd:-i  :05c  of  the  finished  article, 
we  :ar.  noc  ni*  :!■*  i^ezi:  :-r  :os  of  odv  one  of  the  raw  materials 
and  igrcre  thi:  :f  iz.:ci-*r  *:il2j  *?  important.    In  the  comparisons 
xnaie  by  xzip.j.-  j-'-s  :cLt  -Ji^  rues  on  clias  into  Chicago  and  on 
glazed  si^h  :i:  irr  ::c5i£rr*-£.  -  :■  ill-: win-re  being  made  for  the  open 
sash  in:c  wbi:h  :h*  ziiss  1?  pli^i.  the  :^r^t«r  for  which  is  drawn 
alz::€i  en:i^lT  fr:z:  ih*  Pi: Li:  :olsc.     Is  the  white-pine  glazed 
sash  lusi^r  :i:-5:::-:*s  ±-.*  r<r  ««  of  the  weight  and  glass  60  per 
cent:  in  the  yelLr-ar-Tin-*  sa.$h  the  pnrpertiocs  are.  respectively,  55 
and  4o  per   :e:::.     Yel*.:w  7^*  I:«  virtually  at  the  door  of  the 
southern  zii^u:i:;urer.  jnl  L-v:>e5  in  almost  negligible  element 
of  ^:st:  h:::  fr>z:  :he  *x:r;e  of  the  glass  supply  he  is  considerably 
removed.    The  r:<::::u  cf  :he  w«:em  nunufacturer  is  reversed;  he 
is  r.earer  the  g"...^  supply  md  z::t*  removed  from  his  white-pine-pro- 
du::~g  terr:::ry.    >!;>:  of  the  ow:  sash  used  by  the  Chicago  manu- 
fa-f.rer  is  mi-:  ±*  Oshk:-?h  mi  Merrill*  Wis.    To  these  points  the 
lun::*r  takes  1  rate  of  n::  less  thin  S3  cents,  and  from  there  to 
Ch-**?0  a  rate  of  9.5  :er.:s  ou  open  sash,  or  an  aggregate  of  64.5 
cer.ts-  with  no  allowance  for  waste  in  manufacturing  the  sash.    Forty 
per  cent  of  £4.5  cents  is  25.5  cents,  the  transportation  cost  to  Chicago 
of  the  open  sash  used  in  ICO  pounds  of  glazed  sash ;  and  60  per  cent 
of  IS  cents  is  I0.S  cents,  the  transportation  cost  of  the  glass  used  in 
100  pounds  of  glazed  sash,  a  total  assembling  cost  of  36.6  cents  for 
100  pounds  of  glazed  sash.    Adding  the  rate  of  38  cents  to  Atlanta, 
it  co-sts  the  western  manufacturer  74.6  cents  per  100  pounds  to  place 
his  plazed  sash  in  that  city.    Forty-five  per  cent  of  the  weight  of  a 
yellow-pine  sash  is  glass,  upon  which  the  rate  to  Atlanta  is  56  cents 
per  100  pounds,  or  25.2  cents  for  the  amount  of  glass  used  in  100 
pounds  of  glazed  sash.    The  average  rate  on  yellow-pine  lumber  into 
Atlanta  appears  to  be  about  7.1  cents,  but  allowing  the  maximum 
rate  of  15  cents  per  100  pounds  we  have  an  assembling  cost  of  855 
cents  for  the  55  pounds  of  yellow-pine  lumber  used  in  100  pounds  of 
yellow-pine  glazed  rash,  or  a  total  transportation  cost  to  Atlanta  of 
83.15  <*nts  for  l'»0  pounds  of  yellow-pine  glazed  sash.    Instead  of  a 
disadvantage,  the  southern  manufacturer  would  seem  to  have  an  ad- 
vantage of  not  less  than  3.15  cents  in  his  total  assembling  cost  and 
not  ]<•«*  than  41  cents  in  the  cost  of  his  glazed  sash  on  the  Atlanta 
market.    Complainants'  calculations  are  faulty,  because  they  assume 
that  100  pounds  of  glass  is  used  in  100  pounds  of  glazed  sash,  and  no 
account  in  taken  of  the  lumber,  which  approximates  50  per  cent  of  the 
w'f-ifrlit  of  the  completed  article.    What  is  said  regarding  Atlanta,  to 
a  irrt-ater  or  lejw-r  extent  applies  to  the  other  points  in  this  territory. 
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It  is  therefore  evident  that  so  far  as  the  aggregate  relative  trans- 
portation costs  are  concerned  the  southern  manufacturer  is  at  no 
disadvantage  compared  with  his  western  competitor,  and  no  dis- 
crimination as  between  these  sections  can  be  found  to  result  from 
the  present  rate  adjustment 

There  is  also  an  allegation  that  window  glass  is  unjustly  discrimi- 
nated against  in  favor  of  glazed  sash,  but  this  is  not  supported  by  the 
evidence.  Prior  to  December,  1902,  sash,  glazed  and  unglazed,  took 
the  sixth-class  rate  of  58  cents  from  Chicago  to  Atlanta.  About  this 
time  the  manufacture  of  sash  in  the  south  had  reached  such  pro- 
portions that  the  western  manufacturers  were  rapidly  being  sup- 
planted in  the  southern  markets.  The  Nashville,  Chattanooga  & 
St.  Louis  Railwfty  and  the  Louisville  &  Nashville  Railroad  partici- 
pate but  little  in  the  transportation  of  glass  from  Pittsburgh,  the  bulk 
of  which  moves  through  the  eastern  gateways.  These  carriers,  how- 
ever, haul  most  of  the  western  glazed  sash,  and,  in  order  to  enable 
the  western  manufacturers  to  compete  in  the  south  and  thereby  to 
secure  for  themselves  a  share  of  the  traffic,  they  reduced  the  rate  on 
glazed  sash  from  Chicago  to  Atlanta  from  58  to  40  cents,  with  a  like 
reduction  to  other  southern  points.  In  August,  1905,  there  was  a 
further  reduction  of  2  cents,  resulting  in  the  current  38-cent  rate  to 
Atlanta.  The  present  sixth-class  rate,  Chicago  to  Atlanta,  is  51 
cents.  Generally  speaking,  the  carriers  who  transport  glass  from 
Pittsburgh  to  Atlanta  do  not  haul  glazed  sash  from  Chicago  to 
Atlanta.  The  38-cent  rate  from  Chicago,  therefore,  is  the  result  of 
the  independent  endeavor  of  the  carriers  reaching  the  western  fac- 
tories to  participate  in  a  haul,  which,  because  of  market  competition, 
could  not  be  enjoyed  at  a  higher  rate.  At  the  less-than-carload 
rate  of  78  cents  no  western  glazed  sash  is  shipped  to  Atlanta,  neither 
is  there  an  appreciable  amount  shipped  in  carloads,  the  movement 
being  almost  entirely  in  mixed  carloads  with  other  building  material. 
Glazed  sash  takes  a  lower  rate,  either  class  or  commodity,  than  win- 
dow glass,  and  the  difference  here  existing  in  favor  of  glazed  sash 
is  not  unusual.  From  St  Louis  to  Little  Rock  the  rate  on  window 
glass  is  30  cents  and  on  glazed  sash  23  cents;  to  Fort  Smith,  Ark., 
window  glass  37  cents,  glazed  sash  20  cents ;  to  Texas  points,  45  cents 
on  window  glass  and  29  cents  on  glazed  sash,  a  uniformly  higher  rate 
on  window  glass  than  on  glazed  sash. 

We  pass,  then,  to  a  consideration  of  the  reasonableness  of  the  56- 
cent  rate  on  window  glass  from  Pittsburgh  to  Atlanta,  for  the  south- 
ern manufacturer  is  entitled  to  a  reasonable  rate  on  glass,  regardless 
of  any  natural  advantage  he  may  enjoy  in  the  manufacture  of  glazed 
sash. 
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The  southern,  official,  and  western  classifications  all  rate  window 
glass,  carloads,  fifth  class,  which  from  Pittsburgh  to  Atlanta  is  60  cents. 
About  1902  the  all-rail  rate  to  Savannah  was  reduced  in  an  effort 
to  meet  the  water-line  rate  to  that  point,  and  this  reduction  pro- 
duced combinations  which  were  lower  than  the  class  rates  from  Pitts- 
burgh to  other  points  in  Georgia.  As  a  result  commodity  rates  were 
established  and  that  basis  is  still  effective.  The  class  rates  in  force 
July  1,  1901,  and  the  present  commodity  rates  are  as  follows: 


Albany. 

Atlanta. 

Auguta. 

CoIan> 
bw. 

W^nft 

Mootcoai- 

_ 

July  1,1901 

Cents. 
60 
64 

OentM. 
62 
66 

CtftiM. 

68 
49 

ftnff. 
60 
67 

66 

66 

63 

67 

Onto. 

63 

Current 

61 

Reduction 

5 

6 

4 

U 

10 

6 

6 

The  rate  on  glass,  therefore,  is  lower  than  on  any  of  the  following 
articles,  which  take  fifth-class  rates:  Iron  and  steel,  marble  and 
granite,  paint,  steam  radiators,  asbestos,  buckets,  broom  handles, 
furniture  stock,  glass  battery  jars,  glass  insulators,  stoves  and  ranges, 
wire  rope,  etc.  It  is  also  lower  than  the  commodity  rate  from  Pitts- 
burgh to  Atlanta  on  polished  sheet  iron,  81  cents,  but  is  higher  than 
the  rate  on  fruit  jars,  53  cents.  This  latter  commodity,  however, 
must  compete  not  only  with  fruit  jars  made  in  the  south,  but  also 
with  such  other  containers  as  tin  cans,  crockery  jars,  etc,  while 
none  of  these  competitive  influences  exist  in  the  transportation 
of  window  glass.  The  18-cent  rate  on  glass  from  Pittsburgh  to 
Chicago  is  the  fifth-class  rate  between  those  points.  To  Atlanta  the 
commodity  rate  is  6  cents  lower  than  fifth  class.  In  Memphis  Freight 
Bureau  v.  St.  L.  <&  S.  F.  R.  R.  Co.,  21  I.  C.  C,  118,  we  found 
that  a  rate  of  30  cents  on  rough  ribbed  glass  from  St  Louis  to  Mem- 
phis, 305  miles,  was  not  unreasonable.  This  was  the  regular  fifth- 
class  rate,  which  applied  also  on  window  glass.  At  the  same  rate 
per  ton  per  mile  the  charge  from  Pittsburgh  to  Atlanta  would  be 
77  cents. 

Under  all  the  circumstances  we  are  of  the  opinion  and  find  that 
the  rate  of  56  cents  per  100  pounds  on  window  glass  from  Pittsburgh 
to  Atlanta  is  not  shown  to  be  either  unreasonable  or  unjustly  dis- 
criminatory. The  complaint  will  be  dismissed,  and  it  will  be 
ordered. 
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No.  4079. 

GRAND  JUNCTION  CHAMBER  OF  COMMERCE 

v. 

DENVER  &   RIO  GRANDE  RAILROAD  COMPANY  ET  AL. 


Submitted  March  2,  1912.    Decided  April  8,  1912. 


The  application  of  the  Denver  &  Rio  Grande  Railroad  Company  and  the  Colorado 
Midland  Railway  Company  for  permission  to  charge  higher  rates  at  intermediate 
points  than  are  contemporaneously,  in  effect  to  more  distant  points  on  their 
lines,  denied  as  to  all  westbound  traffic  originating  at  the  Missouri  River,  the 
Mississippi  River,  Chicago,  and  similar  rate  territory. 

C.  L.  Watson  and  F.  A.  Janes  for  complainant. 

George  A.  H.  Fraser,  H.  C.  Bush,  and  Henry  T.  Rogers  for  Colorado 

Midland  Railway  Company. 

J.  G.  McMurry  and  E.  N.  Clark  for  Denver  &  Rio  Grande  Railroad 

Company. 

Report  of  the  Commission. 

Pbotjty,  Chairman: 

Grand  Junction,  Colo.,  is  located  near  the  western  boundary  of 
that  state  upon  the  main  line  of  the  Denver  &  Rio  Grande  Railroad 
Company,  330  miles  west  of  Pueblo  and  291  miles  east  of  Salt  Lake 
City.  The  Denver  &  Rio  Grande  receives  traffic  from  the  east  at 
various  junction  points,  but  wherever  received  the  traffic  passes 
through  Pueblo  on  its  way  west- 

The  Colorado  Midland  Railway  extends  from  Colorado  Springs 
westward  to  a  junction  with  the  Denver  &  Rio  Grande  at  Grand  Junc- 
tion. For  some  miles  east  of  Grand  Junction  it  uses  the  tracks  of  the 
Denver  &  Rio  Grande  under  a  trackage  contract  which  is  not  material 
here.  By  arrangement  with  the  Denver  &  Rio  Grande  it  joins  in 
through  rat 38  from  eastern  points  of  origin  to  Salt  Lake  City.  Traffic 
between  the  east  and  Salt  Lake  City  via  the  Colorado  Midland  passes 
through  Grand  Junction  en  route. 

From  the  above  statement  it  will  be  seen  that  with  respect  to  all 
traffic  originating  east  of  Colorado  common  points  and  carried  to 
Salt  Lake  City  over  the  line  of  the  Denver  &  Rio  Grande  or  the 
Colorado  Midland,  Grand  Junction  is  strictly  an  intermediate  point. 
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The  Grin :  -J:r.::::n  Chi~b-:-r  of  Commerce  complains  that  the 
Denver  i  ?*::  Grir_i-?  in  I  the  C:l:raio  Midland  make,  in  conjunction 
with  :h-:*h-  v.strrr.  ::iir:::-:f.  ra:*s  from  the  Missouri  River,  the 
Mtssiss::::!  IMv-rr.  i~i  Cii  i.^:  :•:■  Silt  Like  City  upon  the  various 
diss:?  whl:h  -vrv  I»ss  :h.-  :h-j  ?-:rresponding  rates  to  Grand  Junc- 
:::::.  .-.:::  :"_.::  ::.::::"  th-.y  vi .late  :he  fourth  section.  The  same 
:iL  jii*.:. ::  :s  i-\  1:-  with  ?■■-:>;:  to  the  transportation  of  household 

TL.r  ;  :::;  la.:::  : .  -:ai::s  r.'  ::.arje  that  th«*se  rates  to  Grand  Junc- 
t:  ::  are  vx.osTivr.  V  :t  sir.:  -  It  alleges  that  thev  are  in  violation  of  sec- 
:::■::  4.  a::  i  :!.■?  ;  rayer   ::  the  c -my lain t  is  that  the  defendants  be 

re  :■.::?■;■  i  t     .  :...>:■  ..:.  L   les:-t  frai  this  -iisrejar  i  of  the  statute. 

Fourth  S>  t:  ::  A' :"".*.. at: :r.  :"?.'   was  dlei  bv  Poteet  as  aurent  for 

.  .  .  • 

v avi /■■.:>  !:::■>  a:::  n^  :h-:rs  f:r  the  Denver  i  Rio  Grande  and  the 
CI  ra.L*  M:  -la::.i.  It  omrra.ei  aiar.v  lines  of  railwav  and  a  con- 
si.lorablo  ::.::.:":  -:r  ;:  rates.  It  cahei  attention,  among  other  things, 
to  the  fact  that  rat-:s  :r  :u  the  Miss  -uri  Kiver.  the  Mississippi  River, 
a:;.:  Chica.;:1  ::y  ::  :".:e  var:  ::s  classes  were  :.ijher  to  Gram!  Junction 
a::.i  v  :h.*r  ::::er:::e  hate  :  i::ts  thai:  to  Salt  Lake  City,  and  asked  to 
bo  allowed  ;.^  o.::tin.:e  this    lisrejar :  ■  :  the  fourth  section. 

This  appLica::  ■::  e:r.bra:o  h  in  a h.iitio::  t  »  the  class  rates  and  rates 
on  o::i:_-ra"?s'  :::  vaVl-.-s  whhh  were  o.verei  by  the  complaint  of  the 
lira::.:  Junction  Ch»:::her  . :  C  mmeree.  manv  cnnimoditv  rates  from 
these  >;.:::o  v  ■;•;:>  :  *.  r:;:::  to  the  same  destinations  which  were  also 
in  .ii-rcrar  1  •:  the  :  ::th  <e.ti  ::.  an:  also  covered  rates  from  other 
points  vf  s-v\:\:\  :     :ho>o  >a:ue  reyreset.tative  points  of  ilestination. 

it  would  appear  fro:::  a::  examination  of  the  Poteet  application 
thai  some  vi  the  rates  embraced  would  be  aifected  bv  the  fourth  sec- 
tion  orders  alreadv  made  in  reference  to  transcontinental  rates — 
Fourth  Section  Applications  Xos.  -Oo.  342.  343.  344.  34«.».  350,  and 
352.  21  1.  C.  C  400. 

Our  orders  i:\  th .^e  cases  are  under  ini unction  bv  the  court,  and  to 
avoid  any  pv*<::»io  con:lict  between  that  injunction  and  the  present 
proceedim;  attention  iiere  will  be  confined  exclusi velv  to  rates  between 
the  Missouri  Kiver.  the  Mississippi  River,  and  Chicago  as  puinta  of 
origin,  and  SJt  Lake  City  and  intermediate  points  as  points  of  des- 
tination. All  rates  and  all  i:iur:uediate  points  up^n  the  Colorado 
Miilland  and  the  IVnver  vV:  Rio  Lirande  will.  Iiowever.  be  considered. 

As  already  said,  the  distance  fro:::  Grand  Junction  to  Salt  Lake 
City  is  -J«il  ::-,i!i«s.  and  it  mi-ht  well  hat^vn  that  evc-n  tliuush  it  were 
hfid  i:npr«»pir  t->  impose  a  higher  intermediate  charge  at  Grand 
Juiirtii.il  a  dhiVrriit  conclusion  would  be  reached  as  to  points  west  of 
Grand  Junction.  It  appears,  however,  that  the  Salt  Lake  rate, 
■uarily  known  as  the  Utah  common  point  rate,  is  applied  to 
water,  upon  the  main  line  of  the  Denver  &  Rio  Grande,  and  all 
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stations  between  there  and  Salt  Lake  City.  Since  West  Water  is  but 
39  miles  west  of  Grand  Junction,  and  since  no  town  of  any  considerable 
importance  intervenes  between  the  two,  it  is  evident  that  the  prac- 
tical question  reduces  itself  to,  What  shall  be  done  in  case  of  Grand 
Junction.  If  we  hold  that  no  higher  rate  shall  be  maintained  at  that 
point  than  is  contemporaneously  maintained  to  Salt  Lake  City,  then 
we  virtually  deny  the  petition  with  respect  to  the  traffic  under  con- 
sideration. 

The  complaint  of  the  Grand  Junction  Chamber  of  Commerce  was 
filed  after  the  filing  of  the  fourth  section  application,  and  both  the 
Denver  &  Rio  Grande  and  the  Colorado  Midland  earnestly  contended 
that  no  hearing  could  properly  be  had  upon  that  complaint  until  this 
application  had  been  disposed  of;  but  the  decision  of  this  question 
is  of  no  practical  importance.  Certainly  the  Grand  Junction  Cham- 
ber of  Commerce  as  an  interested  party  might  properly  be  heard  and 
should  be  heard  upon  the  application  of  these  carriers  for  leave  to 
charge  a  higher  rate  at  that  intermediate  point;  and  inasmuch  as  the 
complaint  is  based  entirely  upon  the  alleged  violation  of  the  fourth 
section,  and  inasmuch,  further,  as  the  rates  involved  in  the  fourth 
section  application  embrace  all  those  mentioned  in  the  complaint  and 
many  others,  it  will  be  sufficient  to  consider  and  dispose  of  the 
fourth  section  application  alone. 

In  Commercial  Club,  Traffic  Bureau,  of  Salt  Lake  City,  Utah,  v.  A., 
T.  &  S.  F.  Ry.  Co.,  19  I.  C.  C,  218,  decided  June  7,  1910,  this  Com- 
mission established  a  scale  of  class  rates  and  many  commodity  rates 
between  the  Missouri  River,  St.  Louis,  and  Chicago  upon  the  east 
and  Utah  common  points  upon  the  west.  These  rates  have  been 
published  and  are  now  being  maintained  by  the  Denver  &  Rio  Grande 
and  the  Colorado  Midland.  Those  companies  claim  the  right  to  main- 
tain from  the  same  eastern  points  of  origin  to  Grand  Junction  higher 
rates  than  those  established  by  the  Commission  to  the  more  distant 
points,  upon  two  grounds: 

First.  It  is  claimed  that  the  distance  by  these  lines  is  greater  than 
by  the  direct  line,  and, 

Second.  That  even  if  the  distance  were  the  same,  the  conditions  of 
operation  are  more  severe  upon  their  lines,  thereby  increasing  the  cost 
of  carriage. 

These  two  claims  will  be  examined  in  their  order. 

DISTANOE. 

The  rates  established  by  the  Commission  apply  to  Utah  common 
points  and  the  parties  do  not  agree  as  to  what  should  be  fairly  selected 
as  a  representative  point  in  estimating  these  distances.  Without 
discussing  the  matter  in  detail,  it  may  be  said  that  in  our  opinion, 
considering  its  location  and  its  commercial  and  traffic  importance, 
Salt  Lake  City  may  properly  be  selected  as  that  point. 
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^?-r  is  :■:  wha:  point  should  bo  selected 
-^■-.ir."«  :zs:s;  :iia:  the  direct  lino  from 
--  ~i  ":•»  :  "z: pared  with  the  indirect  lino 
":  -riz  :  ":::«:::.  r.  :o  Salt  Lake  City.  But 
::'.-.j:  Zi-  r-iV-s  established  by  us  apply 
-    lz  :  ..1  :.l  <e  points  should  bo  taken 

_*■--  "*.i.  :iie  Union  Pacitic  diroct  lino 

7  •  z:     ii.ilii  :o  Grand  Junction  via  t!.e 

'■".  :".s.ls  . ":  t  :..  Sai:  Lake  Citv  via  lVnwr 

-  -  ■-  .5  *.  «\4.  while  from  Kansas  Chv 
-  ■.   -    .        :"  :s  .-■"•7  miles.     It  will  be  seen, 

:*-  -:_:■  :Vz:  these  two  points  there 

.-    .-:  "/.iT.-r  :o  Salt  Lake  Citv  via  tl.e 

T      -*     .  ■  :r  ~  :he  same  points  to  Grand 

— .  ■" \:  .i:  :'.e  correct  relative  distance 

:.  :c-ra:e  and  from  an  examina- 

-*  ■■;.-■  •  ■  :.  ::>?  score  of  distance  alone 

•  "■■.«'. .■:?  ri:e  at  Grand -Tunction.     If 

-  :.  :":  :  ■.   :".*.■;  M:«ouri  River  to  Ctah 
»           .   -'  ."...ss   for  l.lo'i  miles,  it  can  not 

*  "-.<:  a  higher  rate  would  be  reason- 


.*i 


V.    . 


>:":.Va'E. 


IV  -.--:-  ■■--■  :    •-.:  -. ■•■■■. v.  ;"..     „■".  the  distance  to  Crane! 

I....        ■•  .  .-.    ;  •■    ■.:; -y.-s  •■:     :\ ■:-;".:  i*  n  upon  their  linos  are  >o 

-r  .  ■* .       •         ■■.-   r.  :"..:■  I ":.:■.  :*.  Paoirio  line  that  the  liighor 


\ 


I  •■,  ty  ,,-,:    .  f  ,    - ■-::  :..;..:  TiV.rir.io.  and  operation  upon  the 

lVn\« ■■  A    ,;      (l  :-"  ' tlV  Vi:v  exhaustively  pone  into  in  cvi- 

kt  .  *'  ;'  i"  :    -.,  :* '.vV.t.     It  would  not  be  profitable  to  attempt 

(.  .1;i|o  t i.o  fa.  :-  .:c\  *  V;v  i.     It  iloos  i  or.rlusivoly  appear  that  the 

tif  |.:,r..:]n.:;  b>:*  i--.  mil-1  for  mile,  upon  the  Denver  &  Kio 

i     inijt.  i\. « i-.i-  t'.:at  s::-i-ii  ihe  l'ni«'n  Pacific  very  materially,  this  being 

i  .  i  in*  nioiv  fii\or:ii«lo  i  oniiiiions  of  location,  construction,  and 

.  ..itnii  upon  l  lit*  lnit'ii  Pai  ilso. 

i-.ui  t  k i i .  additional  eo<t  of  sorvioo  only  applies  to  a  comparatively 

,;i  iuiiI  "f  tlio  tlii-iui^h  haul,  for  up  to  Colorado  points  this  busine^ 

I  |iv  various  lines  at  thosaino  expense,  whethorit  poos  beyond 

•on  Pacific  or  t lio  Denver  iV.   Ki»>  Grande.     The  distance 

to  Grand  Junction  via  the  Denver  &  Kio  Grande  is  3:51 

cd  with  540  miles  from  Cheyenne  to  Salt  Lake  City. 
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We  are  not  satisfied  that  the  additional  cost  of  service  over  the  lines 
of  the  Denver  &  Rio  Grande  and  the  Colorado  Midland  so  far  out- 
weighs the  additional  distance  to  Salt  Lake  City  that  a  higher  rate 
could  properly  be  established  from  these  eastern  points  of  origin  to 
Grand  Junction  than  we  have  established  from  the  same  points  to 
Salt  Lake  City.  If  the  charge  to  the  more  distant  point  has  not  been 
forced  down  by  competitive  conditions  below  what  would  be  a  reason- 
able charge  to  the  intermediate  point,  then  there  is  no  justification  for 
failure  to  observe  the  rule  of  the  fourth  section. 

The  complainants  have  assumed  that  in  naming  reasonable  rates 
from  the  Missouri  River  to  Utah  common  points  in  the  Salt  Lake  case 
above  referred  to,  this  Commission  considered  simply  the  transpor- 
tation service  from  Omaha  to  Ogden ;  but  that  is  by  no  means  the  fact. 
Had  we  been  naming  rates  based  solely  upon  the  cost  of  handling  the 
business  by  the  Union  Pacific  between  Omaha  and  Ogden,  we  must 
upon  any  theory  of  rate  making  have  established  a  much  lower  scale 
than  we  did.  The  rates  named  were  from  all  Missouri  River  points 
and  via  all  lines,  including  the  Denver  &  Rio  Grande  and  Colorado 
Midland,  and  while  we  did  mainly  consider  the  cost  of  handling  the 
business  via  the  Union  Pacific  lines  from  Colorado  common  points 
rather  than  via  the  lines  of  these  complainants,  and  so  stated,  never- 
theless we  did  not  consider  simply  the  short  Union  Pacific  line  but 
rather  the  average  from  all  points  via  that  line. 

After  giving  careful  consideration  to  the  claims  of  the  complainants 
and  the  evidence  adduced  in  support  of  those  claims,  we  are  unable 
to  find  that  the  rates  which  we  have  found  reasonable  and  established 
to  Utah  common  points  are  unreasonably  low  to  be  maintained  at 
Grand  Junction.  Nor  can  we  find  that  there  are  any  circumstances 
and  conditions  which  fairly  justify  the  maintenance  of  a  higher  level 
of  rates  from  the  Missouri  River,  the  Mississippi  River,  or  Chicago,  to 
Grand  Junction  than  is  contemporaneously  in  effect  to  Salt  Lake  City 
and  other  Utah  common  points.  The  application  covers  commodity 
rates  not  established  by  the  Commission  in  the  Salt  Lake  case,  and 
many  of  these  rates  have  been  called  to  our  attention  upon  this  pro- 
ceeding, but  nothing  has  been  shown  with  respect  to  any  one  of  these 
rates  which  would  peculiarly  except  it  from  our  general  conclusion 
and  the  application  of  the  complainants  for  leave  to  disregard  the 
fourth  section  must  therefore  be  denied. 

Both  the  Denver  &  Rio  Grande  and  the  Colorado  Midland  insisted 
in  this  proceeding  that  they  maintained  no  through  rates  from  these 
eastern  points  of  origin  to  Grand  Junction,  and  therefore  that  the 
fourth  section  would  not  apply. 

Rates  to  Grand  Junction  are  constructed  by  combination  upon 
Colorado  common  points;  that  is,  a  joint  rate  is  named  from  the 
eastern  point  of  origin  up  to  the  Colorado  common  point,  to  which 
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land  from  the  Colorado  common  point  to  Grand  Junction.  The 
claim  of  these  companies  is  that  their  service  in  transporting  this 
traffic  from  the  Colorado  common  point  to  Grand  Junction,  being 
wholly  within  the  state  of  Colorado,  is  a  state  transaction  not  subject 
to  the  act  to  regulate  commerce. 

This  Commission  has  already  held  in  Boer  Bros.  Mercantile  Co.  v. 
M.  P.  By.  Co.,  17  I.  C.  C,  225,  that  a  movement  of  this  kind  is  inter- 
state and  that  both  the  rate  up  to  the  Colorado  common  point  and 
the  rate  from  the  Colorado  common  point  are  subject  to  its  juris- 
diction. That  decision  would  unquestionably  be  adhered  to  in  this 
proceeding  were  the  matter  in  any  way  material,  but  apparently  it 
is  not.  The  applicants  have  filed  this  application  to  be  relieved  from 
the  operation  of  the  fourth  section  with  respect  to  this  traffic,  and  we 
must  and  do  pass  upon  that  application.  If  in  fact  the  fourth  sec- 
tion does  not  apply  to  this  traffic,  then  our  action  goes  for  naught, 
since  we  make  no  affirmative  order  in  the  premises. 

The  application  of  the  Denver  &  Rio  Grande  and  the  Colorado 
Midland  for  permission  to  charge  higher  rates  at  intermediate  points 
than  are  contemporaneously  in  effect  to  more  distant  points  will  be 
denied  as  to  all  west-bound  traffic  originating  at  the  Missouri  River, 
the  Mississippi  River,  and  Chicago,  and  similar  rate  territory. 
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No.  4160. 

NEBRASKA  STATE  RAILWAY  COMMISSION 

v. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY 

ET  AL. 


Submitted  March  6, 1912.    Decided  April  1, 1912. 


In  the  application  of  rates  on  coal  from  the  Walsenburg  district  of  Colorado  to  numerous 
points  in  Nebraska,  defendants  provide  a  rate  of  $3.50  per  net  ton  to  one  group 
of  stations  and  a  rate  of  $3.75  to  a  second  group.  The  complainant,  in  substance, 
asks  that  certain  points  now  taking  the  $3.75  rate  be  included  within  the  $3.50 
rate  group,  and  that  certain  points  taking  the  $3.50  rate  be  divided  into  two  new 
groups  to  which  shall  apply  rates  of  $3  and  $3.25,  respectively.  The  rates 
involved  have  been  considered  in  other  cases,  cited  in  the  report,  and  upon 
further  consideration  it  is  held: 

1.  That  the  defendants  subject  Minden  "K"  to  undue  and  unreasonable  prejudice  in 

charging  a  higher  rate  than  applies  at  Minden,  and  that  for  the  future  the  rate  to 
Minden  "K"  should  not  exceed  the  rate  contemporaneously  maintained  to 
Minden. 

2.  That,  under  the  readjustment  required  by  this  finding,  the  rate  to  Minden  "K" 

should  not  be  exceeded  at  the  intermediate  stations  of  &ttfce,  Wilcox,  Ragan, 
Huntley,  Alma,  Orleans,  Carter,  and  Sacramento. 

H.  J.  Winnett,  H.  T.  Clarke,  jr.,  W.  J.  Furse,  and  T.  J.  Hall, 
members  of  Nebraska  State  Railway  Commission,  for  complainant. 

R.  B.  Scott  and  C.  E.  Spens  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

E.  E.  Whitted  for  Colorado  &  Southern  Railway  Company. 

E.  N.  Clark  for  Denver  &  Rio  Grande  Railroad  Company. 

J.  E.  Kelvy  for  defendants. 

Report  op  the  Commission. 

Meter,  Commissioner: 

The  complaint  in  this  case,  filed  June  8,  1911,  sets  forth  the  group- 
ing of  certain  coal  mines  in  Colorado  by  the  Denver  &  Rio  Grande 
Railroad  Company  and  the  Colorado  &  Southern  Railway  Company. 
This  grouping  is  in  what  is  known  as  the  Walsenburg  or  Walsens 
district,  and  includes,  so  far  as  rates  are  concerned,  certain  mines 
in  the  vicinity  of  Canon  City  and  Florence.  The  rates  from  these 
mines  to  certain  stations  in  Nebraska,  all  located  along  the  lines  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  are  alleged  to 
be  unjust,  unreasonable,  and  unduly  discriminatory,  and  certain 
lower  rates  to  these  points  of  destination  are  asked.  The  commodity 
is  soft  coal  of  all  sizes,  except  slack  and  pea.    Rates  from  the  Trinidad 
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ii>:~ ::  &r*  n::  iir*::Iy  involved:  but  as  they  take  a  fixed  arbitrary 

&'■■■■■■  "^".-.1  *:■-":  urr.  iTTar^ntly  they  would  be  affected  by  any  change. 

Tiiv  .=.:■.*-•• -;r?  ::  :".r  -i~z~-  l^rr.s  denv  violations  of  the  act  and  set 
:.:"..  "I.i:  :!.■:■  ?..":-:.:  :::i::-ir  presented  by  tliis  complaint  has  been 
rv  ....  L.t  '  r.si:i  ;•  -  :y  :::•?  Co:.::rJssion.  citing  the  cases  of  Cedar 
::'  "  /  -:\.  .  :/:-  .  .  v.  . "  a-  S.  Uy.  Co.r  16  I.  C.  C,  387;  Colorado 
/■ :."  >■--/  .f.:  •  v.  •■.  vv  5.  /?;;.  O?..  10  I.  C.  C,  478;  and  Nebraska 
I.:'  ,    '  v.  r  p.  J?.  ;?.  Co.,  13  I.  C.  C,  349.     The 

r...  s  :: :"■  :"..■:■  s ..",:.:  ::  :."Ia:nt  wore  established  in  adjustment 
w  '.  r.s:;>  :V  v.  iv.-.-js  i-  Vi'v;-:;:::^  to  Nebraska  destinations  ordered 
V\  ■."■.■<  i  :  *  ■  :— !  "  :::  :":.:•  .Wr-^fca  Commission  case,  and  were 
:-      ■  ■•■ ;  ■  -v.  :"  .'  .T  ."??.  l::ii  cited  above. 

..  >  :  :  .  :  .:.*:-  >:.:w  thai  stations  on  the  Burlington 
N\  '.  ■  .■■.>". .  .':.:.  jr ■■  ::  c  :  f«»r  the  purposes  of  rate  making. 
<.»  ".  -  s.<  ;".:  ■  :  -  :  :  . . :  ^.i:.:  is  concerned  we  need  consider  only 
•.'■..■  x ■..-..-. .*■•<  -.:.  .  .:  :'..c  :..>>  -. f  ■?.".."■»  and  $3.75  per  net  ton  from  the 
V,  ■*..■■  ■;•■.■-■.;  >".v.  :  T-.o  «:*■■■":;■  "°  which  the  rate  of  $3.50  per  ton 
o-"1  vs  '■■*■  '••'■-  s  "-'   ",v  ^'  * "TC0  incudes  all  points  in  Nebraska 

«■■'■:■■  -v  • -.  :v.:v  e  i  V-v  t":.e  Colorado  state  line  on  the  west:  San- 
lv"..  C'.:".lv::s.v\  0\:Vr.i.  H  '.  "re  !^e.  Minden,  Kenesaw,  Hastings, 
a--  V.::v  ":■■  ^  **.  :"-.o  >'•.:"'.  :. "  ■.:>::  and  Aurora,  Grand  Island,  Kear- 
iv\  ::-/.  V,-  ..  j'  ,■-.  :..o  :..:...  The  $3.75  rate  group  includes  all 
?.:.■.•. -.on*  i".  N /:■:;■..<*:*  o:-s:  i  :"  :.:o  $3.o0  rate  group  and  south  of  the 
,,,,..•■.  hiiv'.x  k'\  '*'.:c  Y'.:.:\c  Kivor.  molu  ling  on  the  north  Stromsburg, 
l\v,::v.x>.  S/:v.^  \*r.  l-":v  ■•.:.. :::.  a:u:  Omaha,  as  well  as  Council  Bluffs 
mi.:.  P:iri:V  eV/v.v.  1  "■*".:. 

Tin*  x-s*\v.:\:\"mi  ;>\-  tV:*  :.  -■:  "'.:■■ -Ion  in  rates  which  would  result  in 
a  I*-  'uMiiM  ■  :  of  :--<•  >::.::.>  a::.i  a  realignment  of  rates  as  follows: 

V  \;\\c  ol  <  »  i\\i::\  Sav.lvrn  to  S:ratton.  inclusive,  on  the  main  line 
Iviuivn  IV:  vr;-  an  i  0\fo:\i  a::.:  from  Venango  to  Elsie,  inclusive, 
tut  t  lit*  riu\\  enne  bvn^.i'li. 

A  raio  «»f  5-i.'-*"1  (vo\\\  Tiv:-.:. ■".  ;«^  Oxford,  inclusive,  on  the  Denver 
Inn';  from  1'iiihcriso!1.  to  I ::::-i  ri:;:.  inclusive,  on  the  Imperial  branch; 
an. I  fiom  W  alirifc  to  F:;r:'.:.a".i.  inclusive,  on  the  Cheyenne  branch. 

Ka-.l  »>f  tlic  latter  :;r*uip  complainant  proposes  a  rate  of  $3.50  to 
|u»  applied  ns  far  a<  SiijH*rit>r.  Kd.jar.  Clay  Center,  and  Harvard, along 
tho  north  and  south  lino  between  Superior  and  Edgar,  and  to  all 
p.tinK  south  and  west  of  Harvard  iu\i\  Superior,  including  Marion  on 
tin'  hrnueh  line  from  Orleans  to  St.  Francis.  Kans. 

It   will  be  mvii  from  the  forego inir  statement  of  the  rates  now  in 

«ir    '  and  the  demands  of  (lie  e«inplainant  that  what  is  really  in 

this  ease  is  the  propriety  of  the  ^rmipin^  of  points  of  destina- 

nted  by  the  defendants.     Complainant  does  not  attack  the 

aness  of  the  rate  of  $:i..~)0  per  ton  as  applied  to  stations  along 

rom  Oxford  through  Holdrcd^e,  Kenesaw,  and  Hastings  to 
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Aurora,  but  insists  that  this  rate  should  be  extended  further  to  the 
eastward  and  published  to  all  stations  west  of  a  line  running  sub- 
stantially south  from  Aurora  through  Harvard,  Clay  Cepter,  Edgar, 
and  Superior.  Nor  does  the  complainant  object  to  the  $3.50  rate  as 
applied  between  stations  from  Eustis  to  Holdredge,  inclusive. 

The  evidence  introduced  at  the  hearing  may  be  divided  into  testi- 
mony respecting:  The  ton-mile  revenue  received  for  the  through 
haul  from  the  Walsenburg  district  to  the  various  stations  in  Nebraska; 
the  ton-mile  revenue  received  on  such  hauls  by  the  defendants 
out  of  their  divisions  of  the  joint  through  rates;  the  operating 
conditions  along  the  lines  serving  the  mines,  and  along  the  lines 
of  the  Burlington  in  the  delivery  of  the  coal  at  the  various  stations; 
and  the  competition  experienced  by  various  coal  dealers  located 
within  the  $3.75-per-ton  zone  in  Nebraska  nearest  to  the  main  line 
of  the  Burlington  where  the  $3.50-per-ton  rate  is  applied;  also  tes- 
timony on  behalf  of  the  Burlington  road  setting  forth  that  prior  to 
June  1,  1908,  the  rate  to  all  the  points  in  issue  in  this  case  from 
Walsenburg  was  $3.75  per  net  ton,  but  effective  that  date,  in  the 
adjustment  of  the  Walsenburg  rate  with  the  order  of  the  Commis- 
sion in  13  I.  C.  C,  349,  with  respect  to  rates  via  the  Union  Pacific 
Railroad  from  Rock  Springs  and  Hanna,  Wyo.,  to  Grand  Island, 
Xebr.,  the  Burlington  road  reduced  the  Walsenburg  rate  to  Grand 
Island  and  Aurora  to  $3.50  per  net  ton  and  applied  it  to  all  interme- 
diate stations  on  the  main  line  southwestward  from  Aurora  to  the 
Colorado  state  line. 

With  respect  to  complainant's  petition  for  a  reduction  of  the  rate 
of  $3.50  per  ton  to  $3  and  $3.25  in  the  localities  before  described,  the 
record  contains  no  direct  testimony  other  than  computations  of  the 
ton-mile  revenues  received  by  defendants  on  the  rates  now  in 
force.  The  bulk  of  the  testimony  was  directed  to  the  competition 
between  dealers  in  coal  at  stations  on  both  sides  of  and  adjacent  to 
the  line  separating  the  groups  taking  the  rates  of  $3.50  and  $3.75. 

In  reply  to  complainant's  proposal  that  the  present  $3.50  rate 
group  be  extended  eastward  so  as  to  include  the  points  on  the  branch 
or  side  lines  of  the  Burlington  Company  situated  south  and  south- 
west of  Aurora,  that  defendant  urges  that  under  this  new  grouping 
the  same  discriminations  would  be  alleged  as  between  adjacent  towns 
along  its  main  line  and  towns  on  branch  lines  adjacent  thereto,  and 
adds  that  whereas  the  only  delivering  carrier  defendant  in  the  present 
case  is  itself,  in  the  Cedar  Hill  Coal  dk  Coke  case,  supra,  other  and 
competing  carriers  whose  revenues  would  be  affected  by  an  order 
granting  the  prayers  of  complainant  in  this  case  were  also  parties.    . 

In  submitting  this  case  the  complainant  sets  forth  at  some  length 
the  anomalous  situation  existing  at  Minden,  a  point  taking  the  $3.50 
rate,  and  Minden  "K,"  a  station  to  which  the  $3.75  rate  applies.    It 
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appears  that  the  main  line  of  the  Burlington  between  Denver,  Lincoln, 
and  Omaha  passes  through  Minden;  that  a  subsidiary  line,  formerly 
known  as  the  Kansas  City  &  Omaha  Railway,  but  now  a  part  of  the 
Burlington  system,  also  passes  through  Minden,  and  has  a  station 
known  as  Minden  "K,"  but  there  is  no  physical  connection  between 
these  two  lines,  either  at  Minden  or  Minden  "  K,"  although  they  are 
stated  to  be  only  a  few  blocks  apart.  Testimony  on  behalf  of  the 
defendants  shows  that  the  $3.50  rate  was  applied  at  Minden  June  1, 
1908,  because  it  is  on  the  main  line  from  the  Walsenburg  district  to 
Grand  Island,  but  that  the  rate  was  allowed  to  remain  $3.75  at 
Minden  "K"  because  Minden  "K"  could  not  be  considered  an  inter- 
mediate station. 

Wo  do  not  believe  the  lack  of  switch  connection  between  the  lines 
of  the  Burlington  system  at  Minden  and  Minden  "K"  should  be 
allowed  to  prejudice  the  latter  station,  and  while  the  testimony  indi- 
cates that  there  are  no  coal  dealers  at  Minden  "K,"  that  fact  is  fully 
accounted  for  in  the  rate  applied  at  that  place.  Although  the  only 
industries  adjacent  to  the  tracks  at  Minden  "K"  are  an  elevator  and 
a  milling  company,  and  the  milling  company  now  obtains  its  coal 
from  what  may  bo  called  eastern  mines  (probably  Iowa  or  Missouri 
mines),  no  valid  defense  has  been  offered  for  the  difference  in  rates 
at  Minden  and  Minden  "K."  Additional  mileage  is  no  defense,  for 
this  is  really  a  grouping  relation,  and  Minden  "K,"  as  well  as  the 
stations  south  and  west  thereof,  are  well  within  the  extreme  mileage 

of  the  $3.50-rate  group. 

The  brief  of  the  complainant  says: 

Numerous  complaints  were  made  to  the  complainants  in  this  case  regarding  the 
apparent  discrimination  in  the  rates  on  coal  established  and  maintained  by  defend- 
ants from  stations  in  Colorado  to  the  stations  of  Minden  and  Minden  "K"  in  Nebraska. 
A  large  number  of  coal  dealers  located  at  stations  east  of  Oxford,  other  than  stations  on 
the  main  line  of  the  Burlington,  complained  to  us  of  their  inability  to  do  business  in 
coni  petit  ion  with  nearby  stations,  where  the  rates  on  coal  from  the  Walsenburg,  Canon 
City,  and  Trinidad  territories  were  25  cents  per  ton  less  than  to  their  stations.  These 
complaints  caused  us  to  make  an  examination  of  rates  on  coal  from  the  above- 
mentioned  producing  points  in  Colorado  to  stations  in  southwestern  Nebraska.  We 
were  unable  to  find  any  good  reason  why  the  rates  to  the  same  station,  i.  e.,  Minden 
and  Minden  "K,"  should  be  25  cents  per  ton  higher  to  one  point  than  to  another 
point  a  few  blocks  distant,  simply  because  the  defendant,  the  Chicago,  Burlington  ft 
Quincy  Railroad  Company,  found  it  to  their  advantage  not  to  connect  the  two  lines 
of  railroad  at  the  above-mentioned  station.  This  matter  was  presented  to  the  Bur 
lin^ton  officials,  and  they  were  asked  to  correct  this  discrimination,  but  they  refused 
to  make  any  change  in  their  rate  to  Minden  "K,"  giving  as  their  reason  that  if  they 
reduced  their  rates  to  Minden  '•  K  "  they  would  have  to  reduce  their  rates  to  a  nujnber 
of  points  intermediate  between  Oxford  junction  and  Minden  |4K."  To  our  minds 
this  reason  did  not  appear  sufficient  to  justify  the  discrimination  at  Minden,  and  as 
there  was  nothing  further  we  could  do,  except  to  present  the  matter  before  your 
honorable  Commission,  as  directed  by  the  Nebraska  statute,  we  decided  to  go  into  the 
entire  question,  and  if  possible  present  the  coal-rate  situation  in  this  whole  territory, 
so  that  a  more  equitable  and  reasonable  adjustment  of  rates  might  be  secured  and 
thereby  satisfy  other  complaints  that  had  been  made  to  us  from  stations  other 
Minden  "K." 
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We  agree  with  the  complainant  that,  under  the  circumstances 
shown  in  this  case,  the  maintenance  of  different  rates  on  coal  at 
Minden  and  at  Minden  "K"  is  indefensible.  The  present  rate  on 
coal  from  the  Walsenburg  district  to  Minden  "K,"  as  compared  with 
the  present  rate  to  Minden,  subjects  the  former  locality  to  undue  and 
unreasonable  prejudice  and  disadvantage.  We  think  that  Minden 
"K"  should  take  the  same  rate  as  Minden,  and  that  such  rate  should 
be  made  applicable  to  all  intermediate  stations  south  and  west  of 
Minden  "K,"  Wilcox,  and  Alma,  excepting  stations  beyond  Orleans, 
Nebr.,  on  the  branch  line  from  Orleans  to  St.  Francis,  Kans.  The 
stations  affected  include  Minden  "K,"  Keene,  Wilcox,  Ragan, 
Huntley,  Alma,  Orleans,  Carter,  and  Sacramento,  all  of  which  are 
now  on  the  same  rate  basis,  and  this  relation  should  be  maintained 
under  the  readjustment  required  by  our  order  in  this  case. 

There  is  nothing  in  the  record  to  show  with  accuracy  the  popula- 
tion of  these  stations,  or  the  coal  tonnage  received  there,  but  from 
independent  sources  it  appears  that,  omitting  Minden  "K,"  the  total 
residents  of  the  other  eight  stations  will  not  exceed  3,000.  The 
town  of  Minden  has  a  population  of  about  1,600;  of  this  number  how 
many  are  in  the  immediate  vicinity  of  Minden  "K"  does  not  clearly 
appear.  The  record  is  clear,  however,  that  much  of  the  coal  from  the 
Walsenburg  district  is  used  by  threshing  engines  in  the  country 
surrounding  these  stations. 

The  present  average  earnings  per  ton-mile  on  coal  from  the  Walsen- 
burg district  to  stations  adjoining  the  Colorado  state  line  are  9.14 
mills;  if  the  rate  should  be  reduced  to  $3  per  ton,  as  requested  by 
complainant,  the  average  earnings  would  be  7.83  mills.  In  the 
groups  where  the  complainant  asks  a  reduction  from  $3.50  per  ton  to 
$3.25  the  average  earnings  at  present  are  7.73  mills,  and  the  average 
earnings  under  the  proposed  reduction  would  be  7.17  mills.  The 
reduction  in  the  group  of  stations  now  taking  the  rate  of  $3.75  per  ton, 
if  the  rate  were  made  $3.50  per  ton,  would  be  from  a  ton-mile  revenue 
of  6.83  mills  to  6.37  mills. 

A  careful  analysis  of  the  reports  filed  with  the  Commission  by  the 
defendants,  the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
the  Colorado  &  Southern  Railway  Company,  and  the  Denver  &  Rio 
Grande  Railroad  Company,  shows  that  the  operating  expenses  per 
ton-mile  over  these  lines  is  so  high  that  we  hesitate  to  make  changes 
in  the  rates  now  under  investigation  other  than  those  before  noted. 

These  ton-mile  revenues  appear  to  be  high  when  taken  by  them- 
selves or  compared  with  ton-mile  revenues  of  carriers  transporting  coal 
from  important  coal-producing  districts  in  other  parts  of  the  United 
States.  The  revenue  per  ton  per  mile  from  the  southern  Illinois 
districts  to  Chicago  is  approximately  one-half  of  what  it  is  from  the 
Colorado  fields  here  in  issue.    But  the  revenue  per  ton-mile  in  itself 
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is  not  a  sufficient  basis  for  a  judgment  regarding  the  reasonable^ 
of  the  rate  which  yields  that  revenue.  Inquiry  must  be  made 
regarding  the  expense  incurred  in  doing  the  business.  While  we  are 
without  reliable  figures  representing  the  value  of  the  property 
devoted  to  the  public  use  by  these  respective  carriers,  and  while 
operating  statistics  are  not  available  in  such  detail  as  to  make  it 
possible  to  apply  the  most  satisfactory  statistical  tests,  the  annual 
reports  filed  with  the  Commission  provide  sufficient  information  to 
enable  us  to  determine  with  some  degree  of  approximation  the  remu- 
nerativeness  to  the  respondent  carriers  of  the  Colorado  coal  traffic. 
As  illustrative  of  the  character  of  the  statistical  tests  which  we  have 
applied  to  the  rates  in  controversy,  we  submit  the  following  tables: 


Result*  of  operations  as  shown  by  income  account. 

1911. 


Denver  A 
Rio  Grand*. 


Operating  income. 
Other  income 


Gross  corporate  Income. 


Rente,  etc 

Interest  on  funded  debt 

Dividends 

Miscellaneous  deductions 

Appropriations  for  Improvements. 
Balance: 

Debit 

Credit 


$6,546,813 
1,297,965 


7,844,778 


440,599 
4,922,136 
1,244,392 

123,150 


Total  deductions . 
Per  cent  on  stock 


1,114,501 


7,844,778 


2, 


Chicago, 
Burlington, 
AQnincy. 


$25,574,069 
2,174,699 


27,748,768 


Colorado  4 


1,610,637 

8,626,369 

8,867,128 

667,990 

4,826,755 


3,149,880 


37,748,768 


{ 


1,071,355 


3,739,377 


14,806 


3,739,377 
•3 


FOUR- YEAR  AVERAGE,  1908  TO  1911,  INCLUSIVE. 


Operating  Income  (being  operating  revenues  less  operating 

cx|>erae*  tmd  taxes) • 

Other  income 


Denver  A 
Rio  Grande. 


Chicago, 
Burlington 
4  Quinoj. 


$6,402,122 
1,077,098 


Gross  corporate  income. 


7,539,220 


Renta,etc 

Interest  on  funded  debt 

!>l vldendii  from  incumc 

ftf  lwellanpous  deductions 

Appropriation*  for  improvements. 
Balance  (credit) 


{'05,003 
4,035, 0*9 
2,077,414 
12*.  272 
14K,1.79 
045,223 


Total  deductions I       7,539,220 


Per  rent  on  stork , 


«2Jto5 


$22,178,192 
1,760,217 


23,938,409 


1,455,812 
8,026,097 
8,867,128 
823,584 
3,394,814 
1,370,975 


23,938,400 


Colorado* 


$2,007,990 
1,080,3*5 


255,404 

1.889,556 

•975.000 

40,273 

"$28,122 


2,668,358 

7»T 


'  On  ir^^rred  stock. 
**-»-     nonstock. 

1010,  and  191 1  the  dividends  from  Income  were  4  per  cent  on  preferred  and  2  per  cent  on  common. 
»*d*nd  of  8  per  cent  on  preferred  stock,  amounting  to  $680,000,  was  paid  out  of  sarptos,  and  la  not 
bo  above  table, 
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Re$uU$  of  operations  at  shown  by  income  account — Continued. 

COLORADO   A  SOUTHERN   RAILWAY   COMPANY. 


1906 

1909 

1910 

1911 

Tons  carried 

5,416,644 
106.99 

21.58 
281.17 

69.48 

7.60 
6.47 

81.3 
69.3 

5,604,030 
112.17 

21.87 
802.03 

70.39 

7.12 
6.15 

79.9 
69.0 

6,716,442 
123.21 

23.73 
322.61 

73.37 

6.24 
5.40 

76.9 
66.6 

6, 189, 370 

Tons  per  loaded  car 

122.90 
24.88 

Toot  per  train     + . . . . . .  . 

835.22 

Far  cent  mineral 

76.12 

Operating  expenses  per  ton-mile: 

Operating  expenses  pot  ton  for  average  haul  given  above: 

6.09 
5.20 

74.9 
63.9 

CHICAGO,  BURLINGTON  A  QUINCY  RAILROAD  COMPANY. 


Tons  carried ^ 

Average  haul miles.. 

Tons  per  loaded  car 

Tons  per  tram 

Per  cent  mineral 

Operating  expenses  per  ton-mile: 

Maximum mills.. 

Minim  nm do 

Operating  expenses  per  ton  for  average  haul  given  above: 

M*yfmqfm 

llinfrnnTn , 


24,679,301 

267.62 

17.54 

384.26 


5.66 
4.55 

SI.  51 
$1.22 


25,055,767 

264.24 

17.08 

387.44 


6.47 
4.26 

11.45 
$1.13 


27,867,618 

266.80 

16.99 

381.26 


6.61 
4.49 

$1.50 
$1.20 


28,328,838 

251.20 

17.21 

406.33 

37.87 

5.50 
4.12 

$1.38 
$1.03 


DENVER  &  RIO   GRANDE  RAILROAD  COMPANY. 


Tons  carried 

Average  haul miles.. 

Tons  per  loaded  car 

Tons  per  train 

Per  cent  mineral 

Operating  expenses  per  ton-mile: 

Maximum mills. . 

Minimum do — 

Operating  expenses  per  ton  for  average  haul  given  above: 

Maxim  nm cents.. 

Minimum do.... 


9,251,380 
117.02 

19.86 
239.40 

82.36 

8.49 
6.49 

99.3 
76.9 


10,714,331 

108.38 

19.46 

241.92 

83.67 

9.04 
7.52 

98.0 
81.6 


12,943,066 

104.51 

20.46 

258.85 

84.29 

8.58 
7.06 

89.6 
73.7 


13,162,823 

105.83 

20.30 

258.59 

84.24 

8.44 
7.08 

89.3 
74.4 


Without  going  into  a  discussion  of  the  methods  which  were  pursued 
in  compiling  these  tables,  attention  may  be  called  to  the  items  in  the 
last  table  designated  by  the  terms  "maximum"  and  "minimum." 
For  each  of  the  carriers  it  is  probable  that  the  operating  expenses  for 
the  units  indicated  do  not  fall  below  the  minimum  given  nor  rise 
above  the  maximum.  These  figures  are  operating  expenses  simply, 
without  allowance  for  capital  charges.  The  amount  to  be  added  to 
operating  expenses  for  capital  charges,  to  arrive  at  a  fair  figure 
approximating  a  reasonable  rate,  varies  with  the  special  circumstances 
in  each  case,  but  would  in  this  instance  not  be  less  than  50  nor  more 
than  60  per  cent.  Applying  these  ratios  to  the  ascertained  expenses 
for  the  average  haul  of  freight  on  each  of  the  respondents'  lines  and 
reducing  them  to  the  basis  of  an  average  of  187  miles  into  Denver 
and  282  miles  out  of  Denver,  and  making  an  allowance  for  the  differ- 
ence in  the  loading  of  coal  as  compared  with  other  commodities,  we 
arrive  at  figures  which  approximate  the  rates  which  are  now  being 
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charged.  In  other  words,  while  the  revenues  per  ton  per  mile 
derived  by  these  carriers  from  the  Colorado  coal  traffic  are  relatively 
high,  the  operating  expenses  are  proportionately  great  and  the  gen* 
eral  financial  results  from  operation  under  present  conditions  are 
such  that  we  are  not  justified  in  making  any  order  which  will  seriously 
impair  the  revenues  from  coal  traffic  of  these  companies.  The 
removal  of  the  discrimination  between  Mind  en  and  Minden  "K" 
will  entail  the  loss  of  some  revenue,  but  this  is  unavoidable  in  the 
elimination  of  the  discrimination  under  existing  circumstances. 

Upon  consideration  of  all  the  facts  and  circumstances  shown  in 
this  case  our  conclusions  are,  and  we  therefore  find,  that  the  defend- 
ants1 rate  on  coal  from  the  Walsenburg  district  in  Colorado  to  Min- 
den "K,"  Nebr.,  $3.75  per  net  ton,  subjects  that  locality  to  undue 
and  unreasonable  prejudice  and  disadvantage  as  compared  with  the 
rate  of  $3.50  per  net  ton  applied  by  the  defendants  on  the  same 
commodity  from  the  same  points  of  origin  to  Minden;  and  that  for 
the  future  the  rate  on  coal  from  the  Walsenburg  district  in  Colorado 
to  Minden  "K"  and  the  intermediate  stations  of  Keene,  Wilcox, 
Rag  an,  Huntley,  Alma,  Orleans,  Carter,  and  Sacramento,  Nebr., 
should  not  exceed  the  rate  contemporaneously  maintained  on  the 
same  commodity  from  the  same  district  to  Minden. 

An  order  in  accordance  herewith  will  be  issued. 
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No.  4257. 

MERCHANTS    4    MANUFACTURERS    ASSOCIATION    OF 

BALTIMORE,  MD., 
v. 

ATLANTIC  CITY  RAILROAD  COMPANY  ET  AL. 


Submitted  March  14,  1912.    Decided  April  1,  1912. 


Complainant  alleged  that  the  defendants  subject  Baltimore  to  undue  prejudice 
In  certain  passenger  excursion  fares  from  Baltimore  to  Atlantic  City,  and 
give  unreasonable  preference  to  New  York  in  similar  fares  from  New 
York  to  Atlantic  City;  also  that  the  fares  from  Baltimore  are  unrea- 
sonable. The  evidence  indicates  that  the  lower  fares  from  New  York 
are  forced  by  competition  and  that  the  volume  of  the  traffic  from  New 
York  is  about  six  times  that  from  Baltimore.  There  is  also  a  difference 
in  mileage  in  favor  of  New  York,  though  this  is  not  controlling.  Upon 
consideration  of  all  the  facts,  Held: 

1.  That  the  allegations  of  undue  prejudice  to  Baltimore  in  these  fares  are  not 

sustained. 

2.  That  the  excursion  fares  from  Baltimore  to  Atlantic  City  are  not  shown  to 

be  unreasonable. 

A.  E.  Beck  for  complainant. 

Henry  Wolf  Bikli  for  Pennsylvania  lines. 

William  L.  Kinter  for  Philadelphia  &  Reading  lines. 

William  C.  Coleman  for  Baltimore  &  Ohio  Railroad  Company. 

Report  of  the  Commission. 

Meyeb,  Commissioner: 

The  complainant,  which  filed  its  petition  July  20, 1911,  is  a  corpo- 
ration organized  for  the  purpose  of  serving  the  interests  of  its  mem- 
bers and  of  the  residents  of  the  city  of  Baltimore,  Md.  The 
defendants  are  common  carriers  forming  through  lines  for  the  trans- 
portation of  passengers  between  Baltimore  and  Atlantic  City,  N.  J. 
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The  substance  of  the  complaint  is  that  the  round-trip  fares  between 
Baltimore  and  Atlantic  City  are  unjust  and  unreasonable,  and  unduly 
prejudicial  to  Baltimore  and  its  residents  in  comparison  with  the 
round-trip  fares  from  New  York  City  to  Atlantic  City.  The  mainte- 
nance by  one  of  the  defendants  of  a  6  months'  round-trip  fare  of  $5 
from  New  York  City  to  Atlantic  City,  while  from  Baltimore  the 
round-trip  fares  charged  by  all  of  the  defendants  are  $6  and  $6.50  for 
15-day  trips  and  $6.75  and  $7.25  for  trips  with  a  limit  of  6  months, 
forms  the  basis  for  the  charge  of  discrimination  in  favor  of  New 
York  City  and  of  prejudice  to  Baltimore;  and  is  the  main  support 
of  the  allegation  of  unreasonableness. 

The  routes  of  passenger  travel  from  Baltimore  to  Atlantic  City  are : 

Via  PemntyHvania  system. 

mdml 

Baltimore,  Md.,  Union  station,  to  Philadelphia,  Pa.,  Broad  street  station 96 

Philadelphia,  Pa.,  Market  street  wharf,  to  Atlantic  City,  N.  J 60 

Philadelphia,  Pa.,  Broad  street  station,  to  Atlantic  City,  N.  J 69 

Baltimore  to  Atlantic  City  via  Delaware  River  Ferry 186 

Baltimore  to  Atlantic  City  via  Delaware  River  Bridge 166 

Via  Baltimore  d  Ohio— Reading  line*. 

Mites. 
Baltimore,  Md.,  Camden  station,  to  Philadelphia,  Pa.,  Twenty-fourth  street 

station 96 

Philadelphia,  Pa.,  Chestnut  street  wharf,  to  Atlantic  City,  N.  J 57 

Baltimore,  Md.,  to  Atlantic  City,  N.  J 158 

The  Pennsylvania  Railroad  Company  is  the  only  one  of  the  defen- 
dants which,  through  its  controlled  lines  also  named  as  defendants, 
has  passenger  routes  between  New  York  City  and  Atlantic  City  as 
well  as  between  Baltimore  and  Atlantic  City.  The  Pennsylvania  sys- 
tem also  has  the  only  all-rail  route  for  passenger  travel  between  Balti- 
more and  Atlantic  City,  that  by  way  of  the  Delaware  River  bridge; 
and  due  to  this  fact,  perhaps,  carries  much  the  larger  percentage  of 
the  total  travel.  The  passenger  route  via  the  Baltimore  A  Ohio  and 
Philadelphia  &  Reading  lines  is  competitive  with  that  via  the  Penn- 
sylvania system,  but  obtains  very  little  of  the  travel. 

The  round-trip  tickets  of  both  systems  from  Baltimore  to  Atlantic 
City  sold  for  $6,  good  for  15  days,  and  for  $6.75,  good  for  6  months 
are  via  the  Delaware  River  ferries,  and  do  not  include  transfers  of 
passenger  or  baggage  through  Philadelphia;  such  further  services  are 
provided,  when  required,  at  additional  tariff  charges.  The  round 
trip  tickets  sold  by  the  Pennsylvania  system  for  $6.50,  time  limit  15 
days,  and  for  $7.25,  time  limit  6  months,  are  good  via  the  Delaware 
River  bridge,  and  carry  the  passenger  and  baggage  via  that  route,  no 
transfer  through  Philadelphia  being  necessary.  Tickets  sold  by  tha 
Baltimore  &  Ohio— Reading  route,  at  equal  prices,  $6.50  and  $7.25,  in 
order  to  compete  as  nearly  as  possible  with  the  service  furnished  by 
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the  Pennsylvania  system,  include  transfers  of  passenger  and  baggage 
through  Philadelphia  between  Twenty-fourth  street  station  and  the 
ferry  wharf  at  the  foot  of  Chestnut  street,  in  both  directions.  The 
round-trip  ticket  sold  by  the  Pennsylvania  system  for  $5  between 
New  York  City  and  Atlantic  City,  good  for  6  months,  carries  bag- 
gage via  all  routes  of  that  system,  except  via  the  out-of-line  haul  from 
Broad  street  station  to  Market  street  wharf. 

It  follows  from  these  facts  that  the  only  fare  to  Atlantic  City  from 
Baltimore  which  can  be  compared  with  the  $5  fare  from  New  York 
City  is  that  of  $7.25  good  for  six  months,  via  the  Delaware  River 
bridge,  for  only  these  fares  cover  the  same  services,  with  respect  to 
complete  through  transportation  of  passenger  and  baggage  under 
the  same  time  limit. 

This  $5  excursion  fare  of  the  Pennsylvania  system  from  New  York 
City  to  Atlantic  City  is  made  in  competition  with  the  similar  fare 
inaugurated  by  the  short  line  between  those  places  as  early  as  1889. 
The  Central  Railroad  of  New  Jersey,  not  a  defendant,  and  the  At- 
lantic City  Railroad  together  form  two  short-line  routes  between  New 
York  City  and  Atlantic  City.  One  route  is  by  way  of  the  Central 
Railroad  of  New  Jersey  ferry  from  New  York  to  Jersey  City,  thence 
by  rail  to  Winslow  junction,  and  thence  by  Atlantic  City  Railroad  to 
Atlantic  City,  a  distance  of  137  miles.  The  other  route  is  by  Sandy 
Hook  steamer  from  New  York  City  to  Atlantic  Highlands,  N.  J., 
thence  by  rail  to  Winslow  junction,  and  thence  to  Atlantic  City,  a 
total  distance  of  129  miles.  The  route  measuring  137  miles  is  the  one 
usually  traveled  by  passengers  via  the  Central  of  New  Jersey,  and 
fixes  the  competitive  distance  between  New  York  City  and  Atlantic 
City.  Mileage  tariffs  of  the  Pennsylvania  Railroad  specify  that  dis- 
tance between  the  latter  places,  although  the  short  line  of  that  system 
is  from  New  York  City  to  Trenton,  N.  J.,  thence  via  the  east  bank  of 
the  Delaware  River  to  Morris  junction,  N.  J.,  and  thence  via  the  West 
Jersey  A  Seashore  Railroad  to  Atlantic  City,  a  total  distance  of  144 
miles. 

The  Pennsylvania  Railroad  Company,  with  its  subsidiary  com- 
panies, concurrently  maintains  these  fares  to  Atlantic  City,  $5  from 
New  York,  and  $7.25  from  Baltimore,  for  what  are  apparently 
similar  services,  except  for  differences  in  distance.  Does  it  thereby 
give  undue  or  unreasonable  preference  or  advantage  to  New  York; 
or  does  it  subject  Baltimore  to  undue  or  unreasonable  prejudice  or 
disadvantage! 

Atlantic  City  is  a  health  and  pleasure  resort  and  originates  little 
of  this  travel.  It  is  the  object,  the  occasion  of  it,  but  the  travel  starts 
from  and  returns  to  New  York  and  Baltimore.  The  population  of 
New  York  City  is  approximately  4,800,000.  That  of  Baltimore 
560,000,  or  a  trifle  less  than  one-eighth  that  of  New  York.    From 
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New  York  City,  during  the  year  1910,  the  number  of  round-trip 
tickets  sold  to  Atlantic  City  via  all  lines  amounted  to  nearly  100,000, 
whereas  the  total  from  Baltimore  via  all  lines  amounted  to  less  than 
17,000,  or  about  one-sixth  of  the  travel  from  New  York.  Of  these 
totals  the  Pennsylvania  system  carried  82,180  passengers  from  and 
to  New  York  and  16,072  from  and  to  Baltimore.  For  the  year  De- 
comber  1,  1910,  to  November  30,  1911,  there  are  no  statistics  in  the 
record  to  show  the  travel  via  other  lines  than  those  of  the  Pennsyl- 
vania system:  but  the  increase  via  its  lines  is  marked,  more  than 
195,000  6-month  excursion  tickets  from  New  York,  and  nearly  34,000 
excursion  tickets,  week-end,  15-day,  and  6-month,  from  Baltimore 
having  boon  sold.  The  revenue  per  passenger  mile  via  the  usual 
route  of  travel  from  New  York  under  this  excursion  rate  is  1.74 
cents;  that  from  Baltimore,  on  the  $7.25  fare  via  the  bridge  route,  is 
2.190  cents. 

The  record  fairlv  shows  that  the  circumstances  and  conditions 
affecting  the  travel  and  fares  from  New  York  to  Atlantic  City  and 
from  Baltimore  to  the  same  place  differ.  The  differences  are  pro- 
nounced as  to  the  competition  between  carriers  and  as  to  the  densi- 
ties of  traffic  from  the  two  places.  In  1910,  New  York  travel  aver- 
aged 274  persons  for  each  day  of  the  year  as  compared  with  an  aver- 
age of  46  persons  per  day  from  Baltimore,  and  in  1911  the  averages 
wore  540  per  day  from  New  York  and  94  from  Baltimore.  The 
mileages  of  the  usual  routes  are  also  less  from  New  York,  that  over 
(he  Pennsylvania  being  144  and  over  the  Central  of  New  Jersey  137 
miles;  whereas  Jhe  distance  from  Baltimore  via  the  bridge  is  165,  a 
difference  in  the  round  trips  of  42  miles  via  the  Pennsylvania  and  of 
Ml  miles  via  the  Central  of  New  Jersey. 

|«'rom  (he  evidence  before  us  we  can  not  find  that  the  maintenance 
hy  (he  Pennsylvania  Kail  road  and  its  subsidiary  lines  of  the  excur- 
hi'oii  fa iv  of  $*>  from  New  York  City  to  Atlantic  City  constitutes  an 
undue  or  unreasonable  preference  to  the  city  of  New  York;  nor  that 
(ho  concurrent  maintenance  of  a  similar  excursion  fare  from  Balti- 
more of  $7.lJft  subjects  the  latter  locality  to  undue  or  unreasonable 
prejudice.  Hearing  upon  this  conclusion,  the  fact  should  be  kept  in 
view  (hat  during  the  season  of  greatest  travel  in  each  year,  from  June 
Hi  (o  September  ll>,  Baltimore  ha<  a  $.">  week-end  excursion  fare  to 
Atlantic  City,  good  for  5  days,  via  all  routes  and  including  free 
iniiisfors  of  passenger  and  baggage  through  Philadelphia  with  the 
r\eep(ion  that  if  a  passenger  via  the  Pennsylvania  system  desires  to 
have,  his  baggage  transferred  from  the  Broad  street  station  to  the 
Market  street  wharf  additional  charges  will  be  made. 

There  remains  the  question  whether  these  excursion  fares  from 
ltimore  to  Atlantic  City  are  unreasonable  or  excessive. 
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It  is  to  be  noted  that  complainant  specifies  as  unreasonable  only 

the  15-day  and  6-month  excursion  fares  between  Baltimore  and  At- 
lantic City.    The  single  fare  and  the  week-end  excursion  fare  are 

not  mentioned  in  the  complaint.  Prior  to  1896,  when  the  Delaware 
River  bridge,  used  in  this  travel  exclusively  by  the  Pennsylvania 
system,  was  opened  for  traffic,  all  travel  between  Baltimore  and  At- 
lantic City  involved  a  break  in  the  trip  between  the  rail  terminals  in 
Philadelphia  and  the  wharves  of  the  Delaware  River  ferries. 

In  tracing  the  history  of  these  fares  it  will  be  sufficient  to  follow 
them  via  the  Pennsylvania  system.  In  1889,  a  10-day  fare  was  pub- 
lished at  $5.50,  and  during  1889,  1890,  and  1891,  season  tickets  were 
sold  for  $6,  from  June  1  until  September  30,  final  limit  October  31. 
From  1892  to  1895,  inclusive,  the  excursion  fare  was  $6,  limit  6 
months  from  date  of  sale,  on  sale  throughout  the  year.  The  fares 
from  1896  to  January  1, 1912,  were  as  follows : 

Bwcursion  fares  between  Baltimore  and  Atlantic  Oity. 


Via  Mi 

arret  street 

Fifteen- 
day. 

wharf. 

Via  Delaware  River  bridge. 

Date. 

Week-end. 

Six- 
month. 

Week-end. 

Fifteen- 
day. 

Six- 
month. 

1396 

$6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.60 
6.60 
6.50 
6.50 
6.50 
6.76 
6.76 

$6.60 

1097 

6.60 

im*     

6.50 

1399 

6.60 

1900 

6.50 

1901 

$5.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 

6.60 

1902,  Jan.  1,  to  May  81 

1902  Jane  1 

6.60 

6.60 

1903 

$5.00 
5.00 
5.00 
5.00 
6.00 
6.00 
6.00 
6.00 
6.00 
5.00 
6.00 

6.50 

1904 

4.60 

1906 

6.60 

1906,  Jan.  1,  to  May  81 

1906,  Jane  1 

6.60 

$5.76 
5.76 
6.75 
6.76 
6.75 
6.00 
6.00 

$6.26 
6.26 
6.26 
6.25 
6.26 
6.60 
6.50 

7.00 

1907 

7.00 

1908 

7.00 

1909 

7.00 

1910 

7.00 

1910,  effective  May  1 

7.26 

1911 

7.25 

It  will  be  seen  that  from  the  time  the  Delaware  River  bridge  was 
opened  for  traffic,  in  the  spring  of  1896,  until  June  1,  1906,  the  rates 
were:  $6  for  the  6  months'  trip  by  way  of  the  Market  street  wharf 
and  $6.50  for  the  6  months'  trip  by  way  of  the  Delaware  River  bridge. 
The  difference  in  the  charge  by  way  of  the  bridge  is  said  to  be  occa- 
sioned by  what  is  called  the  bridge  toll  of  25  cents  each  way,  the 
actual  additional  haul  being  about  9  miles  each  way;  but  this  addi- 
tional charge  of  50  cents  is  more  apparent  than  real,  for  if  the  pas- 
senger has  baggage  it  goes  free  via  the  bridge  route,  whereas  there 
are  charges  for  its  transfer  from  the  Broad  street  station  through 
Philadelphia  to  the  wharf.  The  bridge,  with  its  approaches,  cost 
about  $2,680,000. 
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Beginning  June  1,  1906,  these  6  months'  excursion  fares  between 
Baltimore  and  Atlantic  City  were  increased  50  cents  each  and  a  15- 
day  fare  was  established.  This  additional  fare,  via  the  Market  street 
wharf,  was  based  on  the  round-trip  fare  from  Baltimore  to  Phila- 
delphia, $4,  plus  the  round-trip  fare  from  Market  street  wharf  to 
Atlantic  City,  $1.75,  or  $5.75 ;  while  via  the  Delaware  River  bridge 
it  equaled  the  sum  of  the  round-trip  fare  between  Baltimore  and 
Philadelphia,  $4,  and  the  round-trip  fare  via  the  bridge  route  from 
Philadelphia  to  Atlantic  City,  $2.25,  or  $6.25.  The  increase  of  50 
cents  in  the  price  of  the  6  months'  tickets  made  the  spread  between 
the  cost  of  the  15-day  trip  and  the  6  months'  trip  75  cents.  This 
relationship  of  the  fares  has  been  maintained,  although  on  May  1, 
1910,  an  increase  of  25  cents  was  made  in  both  the  15-day  and  6 
months'  excursions.  This  increase  of  25  cents  followed  an  increase 
in  the  excursion  fares  from  Philadelphia  to  Atlantic  City  which  had 
become  effective  two  years  prior  thereto. 

The  defendants  justify  the  extra  charge  of  75  cents  for  the  6 
months'  excursion  ticket  over  the  15-day  trip  by  the  additional  serv- 
ice thereby  extended.  This  practice,  or  a%  similar  one,  appears  to  be 
general,  and  there  was  nothing  shown  in  this  record  upon  which  its 
reasonableness  can  be  determined. 

Upon  the  record  before  us  we  are  unable  to  say  that  the  excursion 

fares  put  in  issue  in  this  case  are  excessive  or  unreasonable.    The 

complaint  will  be  dismissed* 
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No.  4001. 

CLYDE  COAL  COMPANY 

v. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Submitted  March  U,  1912.      Decided  April  1,  1912. 


Present  rate  on  coal  froin  Clyde  siding,  Fredericktown,  Pa.,  to  Ashtabula 
Harbor,  Ohio,  when  for  transshipment  by  vessel  on  the  great  lakes  to 
points  beyond,  found  to  be  unreasonable  to  the  extent  that  it  exceeds  78 
cents  per  net  ton,  which  is  the  rate  ordered  by  the  Commission,  in  Boileau  v. 
P.  d  L.  B.  R.  R.  Co.,  22  I.  C.  C,  640,  to  be  established  from  the  Pittsburgh 
district  to  Ashtabula  Harbor.  The  southern  boundary  of  the  Pittsburgh 
district  Is  changed  to  include  complainant's  mine. 

Wade  H.  Ellis,  ChaUen  B.  Ellis,  and  /.  W.  Magee  for  complainant. 
A.  P.  Burg  win  for  Pennsylvania  Railroad  Company  and  Penn- 
sylvania Company. 

Report  of  the  Commission. 

Meyer,  Commissioner: 

The  complainant  is  a  corporation  engaged  in  the  business  of  pro- 
ducing and  selling  coal,  with  mines  near  Fredericktown,  Washington 
county,  Pa.,  on  the  line  of  the  Pennsylvania  Railroad  Company  and 
the  Monongahela  division  thereof.  By  this  proceeding,  petition  in 
which  was  filed  April  6, 1911,  complainant  seeks  the  establishment  of 
a  carload  rate  on  coal  from  its  shipping  point,  Clyde  siding,  Pa.,  to 
Ashtabula  Harbor,  Ohio,  when  for  transshipment  by  vessel  on  the 
great  lakes  to  points  beyond,  "slightly  above  that  which  shall  be 
fixed  for  the  Pittsburgh  district  in  the  case  now  pending  before  this 
Commission,  Boileau  v.  P.  &  L.  E.,  Docket  No.  3853."  The  decision 
of  the  Commission  in  the  latter  case  was  rendered  on  March  11, 1912, 
22  I.  C.  C,  610.  We  therein  ordered  the  reduction  of  the  Pittsburgh 
district-to- Ashtabula  lake-cargo  coal  rate  from  88  cents  to  78  cents 
per  net  ton,  and  complainant's  prayer  in  this  case  will  therefore  be 
considered  with  relation  to  the  rate  of  78  cents. 

The  defendants  are  the  Pennsylvania  lines,  which  form  a  through 
route  from  Clyde  siding  to  Ashtabula  Harbor,  and  other  ports  on 
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Lake  Erie.  Clyde  siding  is  now  given  the  rate  in  force  from  the 
Fairmont  district  of  West  Virginia  (96}  cents  per  net  ton).  Com- 
plainant alleges  that  such  rate,  as  applied  from  Clyde  siding,  is 
unreasonable  and  unjust,  and  constitutes  an  undue  preference  and 
advantage  to  the  shippers  of  other  localities  and  subjects  it  to  undue 
prejudice  and  disadvantage,  all  in  violation  of  the  act  to  regulate 
commerce. 


•C    LIMIT 


The  accompanying  map,  which  follows  as  accurately  as  possible 
the  large  blue-print  drawing  submitted  by  defendants'  assistant 
freight  traffic  manager,  shows  the  proximity  of  the  Clyde  mine  to 
nearby  points  in  the  Pittsburgh  district  Across  the  Monongahela 
River  on  the  east  is  the  boundary  of  the  Connellsville  district,  which 
takes  the  same  rate  as  the  Fairmont  district    Counsel  for  the  cmr- 
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riers  contends  that  (1)  "to  place  the  Clyde  mine  in  the  Pittsburgh 
district  would  be  unfair  to  operators  in  the  Connellsville  district, 
immediately  adjoining  across  the  river  on  the  east,  and  would  neces- 
sarily work  a  disruption  of  rates  throughout  that  entire  district,  as 
well  as  in  the  Fairmont  district  on  the  south;"  also  that  (2)  "it  is 
plainly  impracticable  that  it  should  have  a  special  rate  of  its  own," 
but  at  the  same  time  counsel  admits  that  (3)  "the  carrier  is  bound 
to  accord  reasonable  rates  to  any  desired  market.  It  can  not  attempt 
to  dictate  where  that  market  shall  be."  It  follows,  therefore,  from 
the  position  taken  by  defendants  that  contentions  1  and  2  must  fall 
if  a  reasonable  maximum  rate  to  the  lake  coal  market  is  found  to  be 
a  slight  differential  over  the  Pittsburgh  district  rate  or  such  rate 
itself. 

The  before-noted  map  submitted  by  defendants  shows  that  the 
Pittsburgh  district  along  its  south  and  southeast  boundary  includes 
all  mines  within  a  radius  of  30  miles  from  Pittsburgh  proper,  ex- 
cept the  Maple  Glen,  while  within  the  35-mile  limit  it  takes  in 
the  Latrobe,  Sumney  or  Braznell,  Pike,  and  River  Coal  Com- 
pany mines,  but  misses  the  Clyde.  The  boundary  line,  after  bringing 
in  the  mines  within  the  35-mile  radius,  dips  sharply  inside  the  30- 
mile  radius  toward  the  center  of  the  district,  excludes  the  Maple 
Glen  and  Clyde,  which  are  only  2.1  miles  apart,  and  then  resumes 
its  normal  curve  outside  that  radius  at  the  Marianna  mine.  The 
testimony  of  the  general  manager  of  the  Clyde  Coal  Company  is 
that  u  mostly  all  of  Washington  courity  is  in  the  Pittsburgh  district. 
The  only  part  I  know  of  that  is  not  is  a  little  8-mile  stretch  run- 
ning south  from  Brownsville  to  Ten  Mile  Creek,  which  includes  our 
property.  *  *  *  Naturally  and  geologically  and  every  other  way 
except  from  this  railroad  rate  radius  we  are  in  the  Pittsburgh. 
Nobody  ever  disputed  that  fact  that  I  heard  of."  Considering  its 
geographical  location,  it  is  apparent  that  Clyde  siding  might  be 
reasonably  included  within  the  Pittsburgh  rate  district. 

Following  is  a  comparison  given  by  defendants  of  the  distances 
to  Ashtabula  from  Clyde  siding  and  near-by  mines  within  the  district : 

Distances  to  Ashtabula  Harbor. 


From— 


Clyde 

Braznell  or  Sumney 

Pike 

River  Mine 

Marianna 

Kinder 
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188.8 
182.6 
182.8 
188.5 
179.0 
179.9 
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••**-:  ~s  ~i*  ::;^*i..-::n  is  ~e-izizl*  that  the  Gyle  mine  can  not  be 
.--r^\*7*z.zlj  L~  :'.:  :>:  -v;:>.iz.  :h^  Fiirrioct-Cocnellsville  rate  group. 
I>.ej=  "i«»  C2r.1I  7  iii:n:c.iiiiAil  frze:  ie  Clyde  mine  oTer  the 
!-i:l  fnc:  :ii-*  i:;i-ei.:  =.:-«  in  :!•?  Pittibrrrgh  district  warrant  a 
:..jr.-:r  n:*  fr.r.  CI7 i-=  *.i-in  fr:c:  tL;-se  mines?    In  forming  the 
P:::-fc--rg!i   diatr::t-   :h«  ^rriers  Liv*  followed  no  hard  and  fast 
:•-;>.  :h«*v  h*ve  tiker.  :r.  rr.:r.ft-  n:re  distant  from  Pittsburgh  than  the 
C.y  :•?•  ar.i  th^  vr.:oj:r  of  thr  -i: strict  has  been  materially  changed 
s*:»  as  :o  in?Iu-ie  -^rtain  rr.ir.es  and  exol-ide  others    All  grouping  for 
ra:e   p:rpose-=   is   r. wearily  more  or  less  arbitrary.    Group  lines 
generally  have  the  appearance  of  injustice  to  some  point  just  across 
trie  line.     Yet  the  line  must  be  drawn  somewhere  or  the  grouping 
abandoned.     Once  established,  groups  should  not  be  lightly  or  un- 
necessarily disturbed.     However,  that  part  of  the  boundary  line  of 
the  Pittsburgh  grr»»:p  here  in  issue  suggests  an  unusual  arbitrariness 
or  irrotesqueness  for  which  the  mind  instinctively  seeks  an  explana- 
tion and  justification  which  nothing  in  the  present  record  seems  to 

i. 

do      4  think  the  defendant-  have  justified  the  eccentric  move- 

tf        1  Pittsburgh  district  boundary  line  where  it  sidesteps 

it's  shipping  point.    We  believe  that  the  location  of  the 

west  of  the  Monongahela  River,  north  of  Ten  Mile  Creek 

ee  to  the  30- mile  radius  from  Pittsburgh,  its  accessibility 
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to  one  of  defendants'  assembling  points  for  lake-cargo  coal,  and  the 
other  facts  before  noted,  all  combine  to  show  that  it  properly  belongs 
within  the  Pittsburgh  district  and  is  entitled  to  the  rate  of  78  cents 
ordered  by  the  Commission  to  become  effective  from  such  district 
From  a  consideration  of  the  facts  which  we  feel  should  be  borne  in 
mind  in  determining  whether  a  particular  point  should  be  accorded 
the  same  rate  as  other  points  in  the  same  vicinity,  we  must  conclude 
that  the  defendants  were  without  justification  in  not  according  the 
Pittsburgh  rate  to  the  Clyde  mine. 

We  are  of  the  opinion  and  so  find  that  defendants9  rate  on  coal 
from  Clyde  siding,  Fredericktown,  Pa.,  to  Ashtabula  Harbor,  Ohio, 
when  for  transshipment  by  vessel  on  the  great  lakes  to  points  be- 
yond, is  unreasonable  to  the  extent  that  it  exceeds  78  cents  per  net 
ton,  which  rate  the  defendants  will  be  required  to  maintain  for  the 
future. 

An  order  in  accordance  herewith  will  be  issued. 
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Adjustment  of  ratee  to  Ashburn,  Ga.,  found  to  be  unjustly  discriminatory  to  Ashbum 

and  unduly  preferential  to  Tifton,  Ga. 

William  A.  Wimbish  for  complainants. 

Merrel  P.  Callaway  for  Georgia  Southern  &  Florida  Railway  Com- 
pany; Atlantic  Coast  Line  Railroad  Company;  Seaboard  Air  Lone 
Railway  Company;  Central  of  Georgia  Railway  Company;  Southern 
Railway  Company;  Illinois  Central  Railroad  Company;  Cincinnati, 
Now  Orleans  &  Texas  Pacific  Railway  Company;  Nashville,  Chatta- 
nooga &  St.  ljouis  Railway  Company;  Ocean  Steamship  Company; 
and  Old  Dominion  Steamship  Company. 

William  A.  North catt  for  Louisville  &  Nashville  Railroad  Company. 

Report  op  the  Commission. 

('la uk,  (!ommi8#iontr: 

This  complaint,  brought  by  the  Chamber  of  Commerce  of  Ashburn, 
Ga.,  et  al.,  alleges  that  the  rates  to  and  from  eastern  cities,  Ohio  and 
Mississippi  River  crossings,  Gulf  ports,  and  the  west,  on  both  classes 
and  commodities  are  unreasonable  and  unjustly  discriminatory 
against  complainants  and  Ashburn  and  unduly  prefer  Cordele,  Tifton, 
Fitzgerald,  Albany,  and  other  south  Georgia  points. 

The  accompanying  sketch  indicates  the  situation  more  clearly  than 
it  could  be  stated  in  words.  It  will  be  noted  that  Ashburn  is  located 
about  the  center  of  an  irregular  square,  the  corners  of  which  are 
occupied  by  Cordele,  Albany,  Tifton,  and  Fitzgerald.  Ashburn  is  on 
the  main  line  of  the  Georgia  Southern  &  Florida  Railway,  some  85 
miles  south  of  Macon,  Ga.,  and  177  miles  northwest  of  Jacksonville, 
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Some  minor  errors  as  to  the  rate  adjustment  and  as*  to  rates  appear 
in  the  record  and  the  briefs.  As  stated  herein,  they  are  taken  from 
the  tariffs  on  file  with  us  and,  unless  otherwise  noted,  are  in  cents 
per  100  pounds.  The  class  rates  from  New  York,  as  representative 
of  the  eastern  cities,  to  Cordele,  Albany,  Tifton,  Fitzgerald,  and 
Ashburn,  are  as  follows : 


FROM  NEW  YORK 

To  Cordele,  Albany,  Fitzgerald,  and  Tifton — 

Clum....    1        2       3      456ABGDEP 
Rates 117    103      92    76    «2    49     41     53   46    44    64    88 

To  Ashburn — 

Ratal 142  126  112  94  75  59  64  54  41  38  79  74 
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The  class  rates  from  the  Ohio  Hirer  crossings  are  as  follows: 

FROM  CINCINNATI,   LOUISVILLE,   EVANSVELLE,   AND  CAIRO 

To  Cordele  and  Albany — 

Classes....    1         2        3456ABCDEF 
**" m    ™      06    78    65    52    374233296068 

To  Fitzgerald  and  Tif  ton— 

***** W3  124  110  90  74  60  44  45  86  31  70  « 

To  Ashburn — 

***** 148    130    116    96    80    64    40    63    40    36    75    71 

From  the  Mississippi  River  crossings,  St,  Louis,  and  Memphis,  the 
class  rates  are  as  follows:  ' 

FROM  8T.   LOUIS 

To  Cordele  and  Albany — 

Classes....     1       2       3      4       56ABODBF 
***« 146    126    113    90     75    60    44    50    40    34    68    71 

To  Fitzgerald  and  Tif  ton- 
Rates 166    143    127  102    84    67    51    53    42    36    78    76 

To  Ashburn — 

Rates 171  149  133  108  90  72  56  61  47  40  83  86 

FROM   MEMPHIS 

To  Cordele  and  Albany — 

Rates 119    103     92    74    61    48    33    38    29    25    56    60 

To  Fitzgerald  and  Tifton — 

Rates 139  120  106  86  70  55  40  41  31  27  66  64 

To  Ashburn — 

Rates 144  126  112  92  76  60  45  49  36  31  71  64 

The  rates  from  north  of  the  Ohio  River  and  from  west  of  the 
Mississippi  River  are  made  in  combination  on  the  Ohio  and  Mis- 
sissippi River  crossings. 

From  the  Ohio  River  crossings,  the  Mississippi  River  crossings,  and 
numerous  points  in  the  south  the  rates  to  Ashburn  are  made  by  the 
uje  of  certain  specified  arbitraries  which  are  added  to  the  rates  up 
to  the  base  points,  and  the  lowest  combination  so  arrived  at  applies 
whichever  route  the  shipment  moves.  These  arbitraries  as  to  the 
class  rates  are  as  follows: 

Classes 123456ABCDEF 

Cordele 25    23    20    18    15    13    13    11      7      6    l*    14 

Jacksonville....  81    70    60    48    39    33    32    29    15    14"  to 

Macon 61    46    40    36    28    21    21    19    U    10  !0| 
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The  tariff  publication  which  contains  the  specific  joint  rates  to  the 
base  points  and  the  arbitraries  and  authority  for  their  use  are  issued 
by  a  joint  agent  for  defendants  and  other  carriers.  The  rates  to 
Ashburn  are  therefore  joint  through  rates. 

It  will  be  seen  that  from  the  eastern  cities  the  rates  to  Cordele  and 
Tifton  are  the  same  and  are  lower  than  to  Ashburn,  as  a  result  of 
which  traffic  moves  through  Tifton  and  Ashburn  to  Cordele  or  through 
Cordele  and  Ashburn  to  Tifton  at  lower  rates  than  apply  at  Ashburn. 

In  the  application  of  rates  from  the  Ohio  and  Mississippi  River 
crossing*  the  so-called  basing  points  in  southern  Georgia  are  di- 
vided into  two  groups.  Cordele,  Albany,  Americus,  and  Dawson 
are  included  in  group  A  and  take  the  same  rates ;  Tifton,  Fitzgerald, 
Moultrie,  Valdosta,  Thomasville,  and  Bainbridge  are  in  group  B  and 
take  the  same  rates. 

Ashburn  is  20  miles  north  of  Tifton,  36  miles  west  of  Fitzgerald, 
20  miles  south  of  Cordele,  and  37  miles  east  of  Albany,  by  rail.  The 
Gulf  Line  Railway  extends  from  Hawkinsville,  where  it  connects 
with  the  Southern  Railway,  through  Ashburn  to  Bridgeboro,  where  it 
connects  with  the  Georgia  Northern  Railway.  It  crosses  the  Sea- 
board Air  Line  at  Pitts,  the  Atlanta,  Birmingham  &  Atlantic  at 
Double  Run,  the  Georgia  Southern  &  Florida  at  Ashburn,  and  the 
Atlantic  Coast  Line  at  Sylvester.  Ashburn  is  but  6  mile3  more  dis- 
tant from  Savannah  than  is  Cordele  or  Tifton,  and  is  not  more  than 
20  milte  farther  than  Cordele  or  Tifton  from  such  important  points 
and  gateways  as  Atlanta,  Birmingham,  Montgomery,  Savannah, 
Brunswick,  and  Jacksonville. 

Ashburn  is  the  county  seat  of  Turner  county  and  has  a  population 
of  something  over  2,200 — practically  the  same  as  Tifton.  It  is  a 
thriving,  growing  place,  in  a  section  of  fertile  land  from  which  timber 
has  been  or  is  being  removed.  It  has  no*  wholesale  or  jobbing  busi- 
ness because  under  existing  rate  adjustments  dealers  at  Cordele  can 
bring  in  goods  from  the  east  or  the  west  and  pay  the  local  rates  to 
Ashburn  at  the  same  freight  cost  that  the  Ashburn  merchants  would 
have  to  pay  on  through  shipments. 

The  class  rates  to  Ashburn  from  the  Ohio  River  crossings  are  higher 
than  to  Cordele  and  Tifton,  as  follows : 

Cham....  123456AB 
Cordele.-..  25  23  20  18  15  12  12  11 
Tifton 56666558 

It  will  be  seen  that  on  first-class  traffic  from  the  east  for  the 
additional  haul  of  20  miles  to  Ashburn  the  extra  charge  is  $5  per 
ton.  From  Cincinnati  to  Cordele  the  distance  is  726  miles,  and  on 
grain  the  rate  is  29  cents  per  100  pounds,  or  8  mills  per  ton  per  mile. 
For  the  additional  haul  of  20  miles  to  Ashburn  the  additional  charge  is 
6  cents  per  100  pounds,  or  6  cents  per  ton  per  mile.    To  Tifton,  20 

23  I.e.  a 


c 

D 

E     P 

7 

6 

15    14 

5 

4 

5    10 

146 


INTERSTATE  COMMERCE  COMMISSION   REPORTS. 


n«->w  part  of  the  Atlantic  Coast  Line,  and  the  latter  a  part  of  the 
Atlanta.  Birmingham  &  Atlantic.  The  carriers  maintained  lower 
rates  t<>  Yai :  :s:a  than  to  Tifton.  the  distance  and  service  to  and  at 
ti.ese  roir.:s  jvir.i:  substantially  the  same.  In  1902  the  Commission 
fo\:r.d  this  to  be  --r.just  discrimination  and  directed  that  it  be  removed. 
J/jyor  d-  Cw.cii  «/  Tificn  v.  I.  <f-  X.  R.  R.  Co.,  9  I.  C.  C,  160. 
Thereupon,  say  defendants,  the  Atlantic  Coast  Line  established  lower 
rates  to  Tifton.  The  re-.ord  shows,  however,  that  defendant  Georgia 
Southern  &  Florida  Railway  was  also  a  defendant  in  that  proceeding, 
and  it  therefore  was  a  rartv  to  the  original  establishment  of  the  lower 
rates  at  Tifton.  as  it  also  serves  Valdosta. 

Defendants  ar^iie  that  Tifton  and  Cordele  are  more  important 
railroad  centers  than  is  Ashburn  and  that  they  are  served  by  carriers 
that  operate  a  larsre  mileage  of  interstate  track  and  that  Ashburn  is 
simplv  a  local  point  on  the  Georgia  Southern  &  Florida.  Ashburn  is 
now  no  more  a  local  point  than  was  Tifton  or  Cordele  when  the  lower 
rates  were  accorded  to  them.  Defendants  say  that  Ashburn  is  ac- 
corded the  benefit  of  its  proximity  to  the  basing  points  which  enjoy 
the  lower  rates,  beins:  pven  the  lowest  combination  on  those  basing 
points.  As  to  the  rates  here  in  issue,  however,  the  full  local  is  fre- 
quently added  for  a  slight  additional  service  on  the  end  of  a  long 
interstate  haul. 

Defendants  sav  that  the  rates  to  Ashburn  have  been  materially 
reduced  since  1>*U.  but  inasmuch  as  the  best  adjustment  Ashburn 
has  ever  had  has  been  the  lowest  combination  on  a  basing  point,  it  is 
obvious  that  the  only  benefit  which  Ashburn  has  received  from 
reductions  in  rates  is  a  reflection  of  reductions  in  rates  to  the  basing 

point. 

Defendants  anrue  that  the  Gulf  Line  depresses  its  rates  at  Ashburn 
to  meet  the  lower  rates  of  the  Georgia  Southern  &  Florida  and  that 
the  local  rates  to  points  east  and  south  of  Ashburn  are  higher  than 
tlioM*  to  Ashburn.  and  that  this  evidences  the  reasonableness  of  the 
rates  to  Ashburn:  that  is.  the  Gulf  Line  and  its  connections  depress 
the  rates  to  Ashburn  to  meet  the  rates  of  the  Georgia  Southern  & 
Florida  and  its  connections,  and  the  Georgia  Southern  &  Florida  and 

connections  depress  the  rates  toAAfcMNttJHMpt  the  rates  of  the 

connectJoa^Jj^M^^^WPoas  of  both  the 
Georgia  Southern  &  Etorid^j^^^^^^^^^^w^y  *•  ••me 
carriers  and  they  are  ^j/t^B^^  Jfc*T* 

I  Vfondants  assert Jjjl^^^  iJidliftoa  an 

jrootfraphieally  sitej^P  ^  ^J^F l«inyi  C9n 

be  carried  on  at  JIF  Jl^"  **  "*liat6d 

that  it  can  rsael^  jpfeeame  is  true  as 

to  ViitBpnMLf'  Im*"*^  *"*  20  miles 
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It  appears  that  business  interests  at  Americus  in  1887  projected  a 
railroad  from  Americus  to  a  point  on  the  Ocmulgee  River,  and  estab- 
lished, in  connection  with  boat  lines  through  Brunswick  and  the 
river,  through  rates  to  Americus.  This  line  passed  through  Cordele. 
It  is  testified  that  on  account  of  the  demands  of  western  markets 
through  the  lines  handling  the  western  traffic,  rates  from  the  west  to 
Americus  were  reduced  to  substantially  the  rates  then  prevailing  to 
Albany.  In  1895,  on  complaint,  this  Commission  ordered  that  rates 
from  Nashville  on  grain  and  grain  products  be  made  not  higher  to 
Cordele  than  to  Americus,  Cordele  being  as  to  most  of  this  traffic 
directly  intermediate.  HiU  &  Bro.  v.  N.,  C.  db  St  L.,  6  I.  C.  C,  343. 
Thereupon  the  carriers  extended  to  Cordele  from  all  Ohio  River 
crossings  and  western  points  the  same  rates  that  applied  to  Americus. 

Defendants  say  that  competition  of  the  eastern  markets  served  by 
the  Fail  lines  and  the  rail-and-water  lines  through  the  South  Atlantic 
ports  "forced"  similar  reductions  to  Cordele  from  the  east.  They 
show  that  the  competition  of  western  and  eastern  dealers  is  very 
keen  and  that  if  by  reason  of  reductions  in  rates  from  the  east  the 
western  dealers  are  shut  out  of  the  market  it  is  the  business  of  the 
western  lines  to  put  them  back  in  the  market  if  they  can,  and  vice 
versa.  Except  for  the  explanation  that  the  rates  to  the  several 
basing  points  as  to  which  undue  preference  is  here  charged  have  been 
depressed  by  competition  of  carriers  or  by  this  market  competition, 
and  the  argument  that  the  lines  whose  rails  reach  Ashburn  do  not 
control  that  competition,  there  seems  to  be  no  claim  that  this  market 
competition  is  not  as  keen  now  as  it  ever  has  been,  and  no  substantial 
reason  advanced  why  Ashburn  is  not  as  much  entitled  to  benefit  from 
it  as  the  points  which  are  accorded  that  benefit. 

One  of  defendants'  witnesses  testified  that  the  Gulf  Lone  is  solely  an 
intrastate  line,  makes  no  rates,  and  does  not  figure  in  any  combination 
of  rates  from  the  west  to  Ashburn.  However,  he  also  said  that  if  the 
Gulf  Line  with  its  connections  should  put  in  lower  rates  than  now 
exist  to  Ashburn,  the  Georgia  Southern  &  Florida  might  or  might  not 
meet  them.  The  Georgia  Southern  &  Florida  could  make  rates  to 
Ashburn  from  the  port  of  Jacksonville  without  concurrence  of  any 
other  rail  line,  but  as  has  been  noted  neither  it  nor  others  oi  the 
smaller  roads  can  control  these  rate  adjustments  without  the  coopera- 
tion of  their  connections,  and  likewise  the  larger  systems  or  trunk 
line  roads  are  and  would  be  unable  to  reach  many  points  of  origin  and 
destination  except  in  cooperation  with  the  smaller  lines. 

The  rate  adjustments  at  Tif  ton  and  Fitzgerald  are  said  to  have  been 
brought  about  in  part  at  least  by  small  roads,  originally  the  Bruns- 
wick and  Western,  and  the  Tifton  &  Northeastern.    The  former  is 

49238°— vol  28—12 10 


146  INTERSTATE  COMMERCE  COMMISSION  BEPOBT8. 

now  part  of  the  Atlantic  Coast  Line,  and  the  latter  a  part  of  the 
Atlanta,  Birmingham  &  Atlantic.  The  carriers  maintained  lower 
rates  to  Valdosta  than  to  Tif ton,  the  distance  and  service  to  and  at 
these  points  being  substantially  the  same.  In  1902  the  Commission 
found  this  to  be  unjust  discrimination  and  directed  that  it  be  removed. 
Mayor  &  Council  of  Tifton  v.  L.  &  N.  R.  B.  Co.,  9  I.  C.  C.,  160. 
Thereupon,  say  defendants,  the  Atlantic  Coast  line  established  lower 
rates  to  Tifton.  The  record  shows,  however,  that  defendant  Georgia 
Southern  &  Florida  Railway  was  also  a  defendant  in  that  proceeding, 
and  it  therefore  was  a  party  to  the  original  establishment  of  the  lower 
rates  at  Tifton,  as  it  also  serves  Valdosta. 

Defendants  argue  that  Tifton  and  Cordele  are  more  important 
railroad  centers  than  is  Ashburn  and  that  they  are  served  by  carriers 
that  operate  a  large  mileage  of  interstate  track  and  that  Ashburn  is 
simply  a  local  point  on  the  Georgia  Southern  &  Florida.  Ashburn  is 
now  no  more  a  local  point  than  was  Tifton  or  Cordele  when  the  lower 
rates  were  accorded  to  them.  Defendants  say  that  Ashburn  is  ac- 
corded the  benefit  of  its  proximity  to  the  basing  points  which  enjoy 
the  lower  rates,  being  given  the  lowest  combination  on  those  basing 
points.  As  to  the  rates  here  in  issue,  however,  the  full  local  is  fre- 
quently added  for  a  slight  additional  service  on  the  end  of  a  long 
interstate  haul. 

Defendants  say  that  the  rates  to  Ashburn  have  been  materially 
reduced  since  1894,  but  inasmuch  as  the  best  adjustment  Ashburn 
has  over  had  has  been  the  lowest  combination  on  a  basing  point,  it  is 
obvious  that  the  only  benefit  which  Ashburn  has  received  from 
reductions  in  rates  is  a  reflection  of  reductions  in  rates  to  the  basing 
point. 

Defendants  argue  that  the  Gulf  line  depresses  its  rates  at  Ashburn 
to  meet  the  lower  rates  of  the  Georgia  Southern  &  Florida  and  that 
the  local  rates  to  points  east  and  south  of  Ashburn  are  higher  than 
those  to  Ashburn,  and  that  this  evidences  the  reasonableness  of  the 
rates  to  Ashburn;  that  is,  the  Gulf  Line  and  its  connections  depress 
the  rates  to  Ashburn  to  meet  the  rates  of  the  Georgia  Southern  & 
Florida  and  its  connections,  and  the  Georgia  Southern  &  Florida  and 
its  connections  depress  the  rates  to  Ashburn  to  meet  the  rates  of  the 
Gulf  Line  and  its  connections.  But  the  connections  of  both  the 
Georgia  Southern  &  Florida  and  the  Gulf  Line  are  generally  the  same 
carriers  and  they  are  the  principal  carriers  in  that  territory. 

Defendants  assert  that  Fitzgerald,  Albany,  Cordele,  and  Tifton  are 
geographically  situated  so  that  a  wholesale  or  jobbing  business  can 
be  carried  on  at  these  points.  They  say  that  Cordele  is  so  situated 
that  it  can  reach  out  from  25  to  35  miles  and  that  the  same  is  true  as 
to  Fitzgerald.    The  reason  why  Cordele  can  reach  out  20  miles 
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toward  Ashburn  has  already  been  noted.  It  is  stated  that  the 
conditions  at  Albany  are  more  favorable  and  that  a  greater  territory 
can  be  reached  therefrom  because  not  only  of  greater  railroad  facili- 
ties but  of  greater  distance  from  competitive  distributing  points,  but 
that  Ashburn  being  located  halfway  between  Cordele  and  Tifton 
could  reach  only  halfway  between  those  points  if  it  had  the  same 
rates  as  Cordele  on  one  side  and  Tifton  on  the  other,  and  that  there- 
fore there  would  be  practically  no  increase  in  the  tonnage  of  merchan- 
dise moved  into  Ashburn.  The  record  does  not  disclose  the  amount 
of  business  that  Ashburn  could  do  in  that  radius  if  it  had  an  equitable 
rate  adjustment,  but  we  are  not  prepared  to  say  that  because  it 
would  be  comparatively  small,  Ashburn  may  be  wholly  excluded 
from  opportunity  to  get  what  it  can. 

The  basing-point  system  in  the  southeast  is  not  here  brought  in 
issue  except  to  point  out  the  discrimination  alleged  against  Ashburn. 
It  has  grown  up  with  the  development  of  that  country, -having  its 
origin  doubtless  in  competition  of  rail  lines  with  water  carriers. 
But  many  such  basing  points  are  not  so  located  as  to  make  it  at  all 
apparent  that  water  competition  controlled  the  adjustment.  One 
of  defendants'  witnesses  testified  that  the  Central  of  Georgia  Railway 
line  into  Albany  Was  constructed  in  1857  and  that  no  special  or 
depressed  rates  were  established  there  until  at  a  later  period  the 
Brunswick  &  Western  Railroad  constructed  its  line  to  Albany,  and 
that  he  had  heard  it  stated  that  the  latter  line  put  in  low  rates  to 
Albany  to  meet  the  competition  of  boat  lines  on  the  river.  The 
competition  on  the  river  did  not  induce  the  Central  of  Georgia  to 
reduce  its  rates  until  a  competing  railroad  built  in  there  and  made 
reductions,  whereupon  the  Central  of  Georgia  and  its  connections 
met  the  reduced  rates.  Defendants  say  that  the  rate  fabric  of  the 
southeast  is  a  result  of  competition  and  contest  among  transportation 
lines  from  the  markets  of  supply,  which  have  been  aggressive  from 
the  time  that  railroads  were  first  built  into  that  section  from  the 
east  and  from  the  west. 

The  development  of  traffic  and  transportation  conditions  from 
the  outside  world  to  points  in  Georgia  has  brought  about  a  rate 
adjustment  under  which  the  rates  to  a  large  portion  of  the  state  are 
based  and  dependent  upon  the  rates  to  Atlanta.  As  the  rates  to 
Atlanta  change,  the  rates  to  other  places,  including  Albany,  Cordele, 
and  Tifton  are  correspondingly  changed.  The  market  competition 
between  the  east  and  the  west  upon  which  emphasis  is  laid  by  defend- 
ants apparently  finds  its  strongest  play  in  the  rail  rates  to  Atlanta 
rather  than  by  virtue  of  competition  from  river  lines. 

Complainants  allege  that  whenever  a  community  has  grown  so  as 
to  make  the  traffic  to  and  from  that  point  of  importance  the  carriers 
have  recognized  that  and  have  competed  for  that  traffic,  and  they 
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allege  that  to  have  done  this  for,  and  to  maintain  it  at,  these  other 
points  and  at  the  same  time  refuse  it  to  Ashburn  is  unjustly  discrimi- 
natory. 

It  appears  that  a  similar  discrimination  existed  against  Ashburn 
and  in  favor  of  Cordele  and  Tif ton  as  to  the  state  rates,  and  that  that 
discrimination  was  found  to  be  undue  and  the  same  rates  were  ac- 
corded to  Ashburn  as  to  Cordele  and  Tifton  in  a  report  and  order  of 
the  Georgia  railroad  commission  of  September  1,  1911.  Ashburn 
being  on  an  equality  with  Cordele  and  Tifton  as  to  state  rates,  higher 
interstate  rates  can  be  maintained  to  Ashburn  only  by  agreement  and 
concurrence  of  the  several  lines  participating  therein. 

It  is  interesting  to  note  that  as  to  outbound  shipments  of  com- 
modities which  that  territory  produces  the  defendants  and  their  con- 
nections have  voluntarily  established  rates  as  follows: 

Rite  to       Rattto 


Commodity:                                                                                                Ukl  Tllto- 

Lumber  from  Tifton 9  61 

Lumber  from  Cordele 9  7* 

Lumber  from  Albany 7}  7} 

Lumber  from  Ashburn 9  7  A 

Cotton  from  Tifton 37  28 

Cotton  from  Cordele 37  32 

Cotton  from  Albany 88  33 

Cotton  from  Ashburn 40  37 

Cottonseed  from  Tifton *  220 

Cottonseed  from  Cordele '  230 

Cottonseed  from  Albany *  220 

Cottonseed  from  Ashburn *  240 

•  Per  net  ton. 

On  cottonseed  products  Ashburn  has  the  same  rates  to.  the  south 
Atlantic  ports  as  have  Cordele,  Albany,  and  Fitzgerald. 

In  the  Cordele  case,  supra,  this  Commission  decided  that  Cordele 
was  discriminated  against  in  favor  of  Albany  and  Americus  in  the 
rut os  on  grain  from  Nashville,  and  quoted  from  Martin  v.  G.t  B.  <fe  Q. 
H.  /{.,  2  I.  C.  C,  25,  in  which  it  was  said  that  the  basing-point  system 
resulted  in  discriminations  that  were  offensive  to  the  act.  It  was 
there  said  that  in  a  legal  sense  it  is  of  no  importance  that  small  towns 
are  local  and  noncompetitive,  and  that  if  under  relatively  equal  rates 
they  can  elevate  themselves  to  the  dignity  of  jobbing  points  it  is  their 
right  t<>  do  so. 

I  n  litxml  of  Trade  of  Dawson  v.  Central  of  Georgia  R.  R.,  8 1.  C.  C, 

142,  the  Commission  found  that  Dawson  was  unjustly  discriminated 

against  in  favor  of  Albany  and  Americus,  and  that  the  inequality  of 

rates  created  a  preference  in  favor  of  the  other  cities  as  against 

i>n,  and  said  that  the  discrimination  was  one  which  fortified 

Prom  year  to  year,  since  the  more  favorable  freight  rates  increased 

mce  in  population.     As  has  been  noted,  the  Commission  in 
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the  Tifton  case,  supra,  found  that  the  adjustment  unjustly  discrimi- 
nated against  Tifton  and  in  favor  of  Albany,  Cordele,  and  Valdosta. 

In  Southern  Grocery  Co.  v.  0.  N.  Ry.  Co.,  12  I.  C.  C,  229,  the  Com- 
mission found  that  the  circumstances  and  conditions  obtaining  at 
Moultrie  were  not  substantially  dissimilar  from  those  at  Tifton,  Val- 
dosta, and  Fitzgerald  and  other  points,  and  that  the  higher  rates  to 
Moultrie  were  unjustly  discriminatory. 

In  Columbia  Grocery  Co.  v.  L.  dk  N.  R.  R.  Co.,  18  I.  C.  C.,  502, 
we  said  that  if  the  rate  adjustment  is  built  and  is  to  be  maintained 
upon  the  basing-point  system,  it  should  be  applied  alike  to  all  places 
where  real  dissimilarity  of  circumstances  or  controlling  competition 
do  not  exist. 

In  Bainbri&ge  Board  of  Trade  v.  L.,  H.&  St.  L.  Ry.,  15  I.  C.  C, 
586,  we  said  that  when  unjust  discrimination  against  one  point 
and  undue  preference  in  favor  of  another  are  alleged  because  of  lower 
rates  to  the  latter,  and  equality  of  rates  is  demanded  as  a  cure  for 
such  unjust  discrimination,  it  must  be  shown  that  the  circumstances 
and  conditions  at  each  of  the  points  are  substantially  similar  and 
that  the  lower  rates  at  the  one  point  result  from  the  voluntary  action 
of  the  carriers  at  that  point.  But  we  think  it  must  also  be  held  that 
concurrence  with  others  in  joint  rates  that  effect  unjust  discrimi- 
nation or  undue  preference  is  the  voluntary  action  of  the  carriers 
at  the  point  where  the  unjust  discrimination  or  the  undue  prefer- 
ence exists. 

In  Eau  Claire  Board  of  Trade,  v.  C,  M.  &  St.  P.  Ry.  Co.,  5  I.  C.  C, 
264,  it  was  said  that  a  railroad  can  not  be  said  to  discriminate  against 
a  town  which  it  does  not  reach  "and  in  whose  carrying  trade  it  does 
not  participate."  The  words  "and  in  whose  carrying  trade  it  does 
not  participate"  fit  the  instant  case. 

The  petitions  of  the  carriers  in  this  territory  for  relief  under  the 
provisions  of  the  fourth  section  of  the  act  were  not  heard  in  connec- 
tion with  this  case  and  no  feature  of  them  is  here  decided.  It  is, 
however,  to  be  noted  that  the  higher  rates  at  Ashburn  than  at  Cor- 
dele or  Tifton,  to  which  Ashburn  is  directly  intermediate,  contribute 
to  the  discrimination  of  which  Ashburn  coplains. 

It  has  been  frequently  said  that  a  carrier  may  voluntarily  accept 
rates  lower  than  it  can  be  required  to  accept,  and  that  whether  or 
not  a  carrier  will  meet  competitive  conditions  at  a  particular  point 
rests  primarily  with  it.  But  this  principle  does  not  relieve  the  car- 
rier from  the  obligation  to  remove  unjust  discrimination  created  by 
meeting  competitive  conditions  at  one  point  and  refusing  to  meet 
them  at  a  neighboring  point. 

Complainants  pray  that  Ashburn  be  accorded  the  same  rates  as 
Cordele.    Defendants  call  attention  to  the  fact  that  if  that  prayer 
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were  granted  Ashburn  would  have  a  greater  advantage  over  Tif  ton 
than  Tifton  now  has  over  Ashburn.  On  the  argument  complainants 
assert  that  Ashburn  ought  to  be  put  in  the  group  with  Cordele,  and 
in  any  event  is  entitled  at  least  to  be  put  in  the  group  with  Tifton. 

In  East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  /.  G.  G,  181  U.  S.,  1,  the 
court  said: 


That,  as  indicated  in  the  previous  opinions  of  this  court,  there  may  be  cases  where 
a  carrier  can  not  be  allowed  to  avail  of  the  competitive  condition,  because  of  the 
public  interest  and  other  provisions  of  the  statute,  is  of  course  clear.  What  particular 
environment  may  in  every  case  produce  this  result  can  not  be  in  advance  h 


We  think  this  is  a  case  in  which  the  environment  produces  the 
result  that  the  carriers  can  not  be  allowed  to  avail  themselves  of 
the  competitive  conditions  which  they  have  created  and  desire  to 
maintain  at  Tifton  and  Cordele  and  deny  substantially  equal  treat- 
ment to  Ashburn.  The  public  interest  requires  that  this  unjust 
discrimination  shall  be  removed. 

It  is  not  so  much  a  question  of  whether  or  not  the  railroads  com- 
pete at  one  point  and  decline  to  compete  at  another  point,  but  is 
whether  or  not  by  so  doing  they  create  or  maintain  unjust  dis- 
crimination or  undue  preference.  Suffern  Grain  Co.  v.  /.  C.  R.  R.9 
22  I.  C.  C,  178. 

The  present  rates  to  Cordele  and  Tifton  have  been  in  effect  since 
1905,  except  that  during  that  period  the  rates  on  grain,  grain  products, 
and  hay  from  the  west  have  been  increased.  It  is  therefore  con- 
tended that  these  rates  must  be  presumed  to  be  reasonable  and 
that  the  burden  of  proof  is  upon  the  one  who  asserts  the  contrary. 
There  is  no  allegation  or  contention  that  the  rates  are  not  remuner- 
ative or  that  they  do  not  yield  fair  compensation  for  the  service. 
The  principal  reasons  advanced  by  defendants  in  support  of  their 
contention  that  the  rates  to  Ashburn  are  in  and  of  themselves  rea- 
sonable are  that  Ashburn  is  given  the  benefit  of  reflected  competi- 
tion through  rates  made  on  the  lowest  combination  on  a  basing 
point,  and  that  Ashburn  has  prospered  and  grown. 

Upon  the  whole  record,  we  find  that  the  present  rate  adjustment 
is  unjustly  discriminatory  against  Ashburn  and  unduly  preferential 
to  Tifton,  and  that  defendants  should  be  required  to  include  Ashburn 
in  the  same  group  with  Tifton  under  class  and  commodity  rates 
from  and  to  the  points  and  territories  complained  of.  Such  an  order 
will  be  entered. 

BLC.C. 


No.  4074. 

IN  THE  MATTER  OF  THE  INVESTIGATION  OF  ALLEGED 
UNREASONABLE  RATES  AND  PRACTICES  INVOLVED 
IN  THE  TRANSPORTATION  OF  WOOL,  HIDES,  AND 
PELTS  FROM  VARIOUS  WESTERN  POINTS  OF  ORIGIN 
TO  EASTERN  DESTINATIONS. 


No.  2634. 

RAILROAD  COMMISSION  OF  OREGON 

v. 

OREGON  RAILROAD  &  NAVIGATION  COMPANY  ET  AL. 


No.  3939. 

NATIONAL  WOOL  GROWERS'  ASSOCIATION 

v. 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET  AL. 


Submitted  January  J7,  191t.    Decided  March  tlt  19 It. 


1.  Defendants'  rates  for  the  transportation  of  wool  from  the  far  west  to  eastern  points 

found  unreasonable,  and  reasonable  rates  prescribed  for  the  future. 

2.  The  blanket  system  of  making  rates  on  wool  from  the  west  to  eastern  points  should 

be  broken  up  and  graded  rates  established. 
8.  A  lower  rate  on  wool  in  bales  should  be  established  than  on  wool  in  sacks  from 
these  far  western  points  to  the  east. 

4.  Wool  should  be  classified  under  the  western  classification  as  second  class  in  less 

than  carloads  and  fourth  class  in  carloads,  with  minimum  carload  weight  of 
24,000  pounds  in  a  standard  36-foot  car. 

5.  Transit  privilege  should  be  allowed  on  these  shipments  of  wool  at  intermediate 

points  under  certain  restrictions. 

6.  Fourth  section  applications  as  to  transportation  of  wool  from  the  west  to  the  east 

considered,  and  relief  from  operation  of  that  section  granted  in  certain  cases. 

7.  No  order  establishing  these  rates  will  be  made  at  the  present  time,  but  carriers  will 

be  given  until  May  1  next  in  which  to  check  in  rates  in  substantial  accord  with 
this  report. 

Oassoday,  Butler,  Lamb  dk  Foster  and  Cornelius  Lynde  for  Traugoti 
Schmidt  &  Sons. 

E.  J.  McVann  for  Traffic  Bureau,  Commercial  Club  of  Omaha, 
Nebr.,  intervener. 
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Clyde  B.  Aitchison  for  Railroad  Commission  of  Oregon. 

J.  P.  Mitchell  for  Hide,  Pelt,  Tallow  &  Wool  Dealers9  Association 
of  Chicago,  Darling  &  Company,  and  others,  interveners. 

Victor  0.  Johnson  and  Paul  S.  Haddock  for  National  Wool  Growers' 
Association. 

Colin  C.  H.  Pyffe  for  National  Wool  Warehouse  &  Storage  Company. 

J.  C.  Lincoln  for  Merchants  Exchange  of  St.  Louis. 

E.  S.  DePass,  6.  J.  Stoneman,  and  W.  P.  McNair  for  Arizona  Rail- 
way Commission  and  Arizona  Wool  Growers'  Association. 

A.  P.  Verson  for  Business  Men's  League  of  St.  Louis. 

C.  B.  Stewart  for  Utah  State  Wool  Growers. 

S.  0.  Baker  for  National  Mohair  Growers'  Association. 

F.  M.  Ives  for  Boston  Chamber  of  Commerce  and  Boston  Wool 
Trade  Association. 

W.  R.  Campbell  for  National  Association  of  Tanners. 

T.   W.  Tomlinson  for  American  National  Live  Stock  Association. 

P.  P.  Hastings  for  Santa  Fe,  Prescott  &  Phoenix  Railway  Company. 

C.  C.  Wright,  F.  P.  Eyinan,  S.  F.  Miller,  and  G.  A.  Vilas  for  Chi- 
cago &  North  Western  Railway  Company. 

James  StiUwell  for  Pennsylvania  lines. 

0.  E.  Butterfield  and  D.  P.  Connell  for  New  York  Central  lines. 

W.  F.  Dickinson  and  IF.  T.  Hughes  for  Rock  Island  lines. 

Eugene  Fox  and  W.  F.  Dickinson  for  El  Paso  ft  Southwestern  Rail- 
road Company  and  El  Paso  &  Northeastern  Railroad  Company. 

H.  E.  Pierpont  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

F.  D.  Burroughs  for  Cliicago,  Milwaukee  &  Puget  Sound  Rail- 
way Company. 

F.  A.  Leland  for  Southwestern  Tariff  Committee. 

T.  M.  Sloan  and  Percival  Cherrington  for  San  Pedro,  Los  Angeles 
&  Salt  Lake  Railroad  Company. 

R.  B.  Scott  and  C.  M.  Dawes  for  Chicago,  Burlington  ft  Quincy 
Railroad  Company. 

L.  C.  Stanley  for  Grand  Trunk  Lines. 

Robert  Dunlap,  T.  J.  Norton,  Brilton  <k  Gray,  and  Gardiner  Lathrop 
for  Atchison,  Topeka  &  Santa  Fe  Railway  System. 

Warren  Olney,  jr.,  A.  R.  Baldwin,  and  A.  P.  Matthew  for  Western 
Pacific  Railway  Company. 

E.  N.  Clark  and  A.  C.  Campbell  for  Denver  &  Rio  Grande  Railroad 
Company. 

G.  H.  Smith,  N.  H.  Lovmis,  P.  L.  Williams,  W.  W.  Cotton,  C.  W. 
Durbrow,  Baker,  Bolts,  Parker  cfc  Garwood,  J.  P.  Blair,  E.  8.  Ives, 
H.  A.  Scandrett,  F.  C.  Dillard,  Maxwell  Evarts,  and  W.  F.  Herrin  for 
Union  Pacific  Railroad  Company,  Oregon  Short  Line  Railroad  Com- 
pany, Oregon- Washington  Railroad  &  Navigation  Company,  Southern 
Pacific  Company,  Morgan's  Louisiana  &  Texas  Railroad  ft  Steamship 

23LG.GL 


IK  KB  TRANSPORTATION  OF  WOOL,  HIDES,  AND  PELTS.    158 

Company,  Galveston,  Harrisburg  &  San  Antonio  Railway  Company, 
Houston  &  Texas  Central  Railroad  Company,  Texas  &  New  Orleans 
Railroad  Company,  Arizona  Eastern  Railroad  Company,  and  Southern 
Pacific  Company-Atlantic  Steamship  Lines. 

Charles  Donnelly  and  James  D.  Armstrong  for  Great  Northern  Rail- 
way Company,  Northern  Pacific  Railway  Company,  and  Spokane, 
Portland  &  Seattle  Railway  Company. 

John  T.  Marchand  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Pboutt,  Chairman: 

In  No.  879,  City  of  Spokane  v.  N.  P.  Ry.  Co.;  No.  928,  RosweU  Com- 
mercial Club  v.  A.,  T.  &  S.  F.  Ry.  Co.;  No.  1796,  Maricopa  County 
Commercial  Club  v.  S.  F.}  P.  dfe  P.  Ry.  Co.;  and  No.  2662,  Commer- 
cial Club  Traffic  Bureau  of  Salt  Lake  City  v.  A.,  T.  db  S.  F.  Ry.  Co., 
rates  upon  wool,  hides,  and  pelts  were  attacked,  but  in  all  those  cases 
the  Commission  did  not,  for  various  reasons,  dispose  of  those  rates  at 
the  time  of  rendering  its  opinion  upon  other  issues  involved,  but 
reserved  these  questions  for  further  consideration. 

No.  2634,  Railroad  Commission  of  Oregon  v.  0.  R.  R.  dk  N.  Co.,  is 
a  complaint  by  the  Oregon  railroad  commission  attacking  rates  on 
wool  from  various  points  in  Oregon  to  eastern  destinations,  and  upon 
that  complaint  testimony  had  been  taken  and  briefs  filed  previous  to 
April  1,4911. 

In  No.  3939,  National  Wool  Growers7  Asso.  v.  0.  S.  L.  R.  R.  Co., 
the  reasonableness  of  rates  on  wool  and  of  the  practices  of  the  defend- 
ant carriers  in  the  transporation  of  that  commodity  from  points  in 
many  western  states  to  eastern  destinations  are  assailed.  This  com- 
plaint was  filed  in  March,  1911. 

It  became  evident  from  what  developed  in  the  above  cases  and  also 
from  numerous  informal  complaints  received  by  the  Commission 
that  the  questions  involved  could  only  be  properly  disposed  of  in 
some  proceeding  in  which  a  comprehensive  view  of  the  entire  situa- 
tion could  be  had,  and  therefore,  on  April  3, 1911,  a  general  investiga- 
tion, No.  4074,  was  ordered  into  the  rates,  regulations,  and  practices 
of  the  carriers  which  were  named  as  defendants  in  the  transportation 
of  wool,  hides,  and  pelts.  This  proceeding  was  treated  as  taking  the 
place  of  Nos.  879,  928,  1796,  and  2662.  No.  2634  was  assigned  for 
further  hearing,  and  was,  together  with  No.  3939,  consolidated  and 
heard  with  No.  4074. 

Testimony  has  been  taken  at  many  points  in  the  United  States,  in  the 
course  of  which  a  large  number  of  shippers  and  railroad  representa- 
tives have  been  heard,  and  the  case  has  been  briefed  and  argued  *t 
great  length. 
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The  original  proceeding  embraced  certain  territory  east  of  the 
Mississippi  River,  but  in  view  of  the  course  taken  by  the  investigation 
only  originating  territory  to  the  west  of  that  river  will  be  considered. 
The  investigation  embraced  hides  and  pelts  as  well  as  wool,  but  the 
record  with  respect  to  these  two  commodities  is  not  sufficiently  full 
to  enable  us  to  intelligently  dispose  at  this  time  of  the  questions 
arising  in  reference  thereto. 

It  was  the  desire  of  the  shippers  of  mohair,  which  was  claimed  to 
be  in  all  respects  analogous  to  wool,  to  embrace  that  article  in  the 
original  investigation ;  but  since  the  complaints  of  mohair  producers 
had  not  come  to  the  knowledge  of  the  Commission  at  the  time  the 
original  order  was  made  and  served,  this  was  not  done.  In  conse- 
quence the  National  Mohair  Growers'  Association,  in  behalf  of  this 
interest,  filed  a  complaint  putting  in  issue  the  rates  and  practices  of 
the  carriers  in  the  carriage  of  mohair.  This  complaint  was  heard 
along  with  No.  4074,  but  will  be  disposed  of  in  a  separate  report. 

The  present  report,  therefore,  will  only  deal  with  the  rates,  regu- 
lations, and  practices  touching  the  transportation  of  wool  between 
points  of  origin  in  territory  west  of  the  Mississippi  River  and  points 
of  destination  upon  or  east  of  that  river. 

Chicago,  Omaha,  and  Detroit  have  intervened,  asking  that  transit 
privileges  be  accorded  at  each  of  these  localities. 

In  the  transportation  of  wool  between  the  points  embraced  in  this 
investigation  carriers  frequently  violate  the  rule  of  the  fourth  sec- 
tion, and  applications  are  on  file  asking  to  be  relieved  in  these 
instances.  Such  applications  were  set  down  for  investigation  in 
connection  with  the  hearing  in  the  above  cases,  and  the  applicants 
have  been  fully  heard. 

The  following  questions  are  to  be  considered: 

First.  Are  the  present  rates  just  and  reasonable,  or  should  they  be 
revised  and  reduced  ? 

Second.  If  they  are  to  be  revised,  should  graded  rates  be  estab- 
lished, or  should  the  present  blanket  system,  so  far  as  it  exists,  be 
retained  ? 

Third.  Should  rates  be  the  same  upon  both  sacks  and  bales  1 

Fourth.  Should  the  rating  on  wool  under  the  western  classification 
be  changed  ? 

Fifth.  Should  transit  privileges  be  allowed;  and  if  so,  at  what 
points  f 

Sixth.  What  action  should  be  taken  under  the  fourth  section 
applications  ? 

1.  ARE  THE  PRESENT  RATES  REASONABLE! 

This  traffic  mainly  originates  in  what  may  be  known  as  the  far 
western  states.     Below  is  a  table,  compiled  from  the  yearbooks  of 
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th«  Agricultural  Department,  showing,  for  certain  years,  the  pro- 
duction of  sheep  in  these  states  and  the  percentage  of  that  produc- 
tion to  the  whole  United  States: 


It  will  be  Been  that  while  the  total  number  of  sheep  produced  in 
the  United  States  did  not  so  much  increase  from  18S3  to  1910,  the  pro- 
duction in  those  states  under  consideration  more  than  doubled.  In 
the  balance  of  the  country  production  during  that  period  declined 
from  about  33,000,000  to  22,000,000,  while  in  these  states  the  increase 
was  from  16,000,000  to  35,000,000.  The  cause  of  the  decline  of 
production  in  the  older  states  was  doubtless  the  increasing  value  of 
land,  which  thereby  became  more  valuable  for  other  purposes.  It 
was  the  practically  free  land  in  the  far  west  which  developed  the 
sheep  industry  in  that  region. 

This  record  shows  that  the  coat  of  producing  wool  in  this  western 
territory  has  increased  and  is  increasing.  The  expense  of  labor  and 
of  all  sorts  of  supplies  is  greater  now  than  some  years  ago,  but  in  this 
respect  the  sheep  industry  does  not  differ  from  most  others.  The 
greater  part  of  the  increase  in  cost  is  due  not  to  the  added  expense  in 
caring  for  the  sheep  or  in  shearing  and  marketing  the  wool,  but  rather 
in  providing  that  upon  which  the  animal  subsists. 

The  free  range  was  the  basis  of  the  sheep  industry  in  this  region, 
and  the  free  range  no  longer  exists.  The  better  lands  are  being  taken 
up  by  farmers.  Much  is  coming  under  cultivation  through  irrigation 
projects.  The  sheepman  to-day  must  not  only  pay  for  the  privilege 
of  grazing,  but  he  is  deprived  of  his  winter  feeding  grounds  and  must 
supply  artificial  food  at  great  expense,  in  many  places  the  water 
formerly  available  has  become  private  property,  and  this  necessi- 
tates great  outlay  upon  the  part  of  the  ranchman.  The  serious  con- 
dition which  confronts  the  grower  of  sheep  in  this  western  country  is 
the  diminishing  quantity  and  the  continually  increasing  price  of 
land  in  its  various  forms;  and  this  is  not  a  temporary  but  a  permanent 
condition. 

This  record  contains  many  pages  of  testimony  devoted  to  showing 
the  cost  of  producing  wool  and  the  present  unprofitable  nature  of 
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that  business.  There  can  be  no  doubt  that  the  cost  of  production  has 
steadily  increased  and  that  it  will  probably  further  increase,  even 
though  prices  in  general  should  decline.  It  seems  also  clear  that 
for  some  reason  the  market  price  of  wool  has  fallen. 

It  is  impossible  to  escape  the  conviction  that  the  future  of  the 
sheep  industry  in  these  far  western  states  is  not  a  bright  one. 

All  this  is  no  reason  why  less  than  a  reasonable  freight  rate  should 
be  established;  the  expenses  of  these  defendant  carriers  have  also 
increased,  and  are  perhaps  likely  to  still  further  increase;  but  the 
unfavorable  outlook  for  the  sheep  industry  has  a  bearing  in  two 
possible  aspects. 

Carriers  have  frequently  insisted  and  some  of  them  are  in  this  case 
earnestly  insisting  that  the  true  test  of  a  freight  rate  is  its  effect  upon 
the  movement  of  the  traffic.  If  the  traffic  moves  freely  under  a 
given  rate,  that  is  said  to  be  the  best  test  of  the  reasonableness  of 
the  rate  itself. 

While  this  Commission  has  never  accepted  this  doctrine  as  urged 
by  the  carriers,  still  it  has  always  deemed  the  state  of  an  industry  a 
pertinent  fact  in  considering  the  reasonableness  of  the  rate.  If  the 
condition  of  this  industry  is  such  that  it  can  not  flourish,  that  the 
traffic  will  not  move  for  the  reason  that  the  wool  itself  will  not  be 
produced,  that,  certainly,  is  a  circumstance  which  may  be  considered 
in  comparing  this  rate  with  those  upon  other  commodities. 

There  is  this  further  thought:  It  appears  in  this  record  that  com- 
paratively little  complaint  has  been  raised  against  these  wool  rates 
until  recently,  and  the  absence  of  such  complaint  is  relied  upon  by 
the  defendants  to  show  that  the  charges  are  reasonable.  One  witness 
for  the  complainants  said,  when  pressed  with  this  suggestion,  that  in 
the  past  the  wool  business  had  been  so  profitable  that  the  woolgrower 
had  never  stopped  to  inquire  minutely  into  the  items  of  his  expense. 
There  was  enough  with  which  to  pay,  and  he  had  paid  without  much 
thought.  That  day  has  gone.  This  sheep  business  in  the  future 
must,  like  every  other  business,  be  conducted  upon  lines  of  rigid 
economy.  The  flockmaster  can  no  longer  pay  without  inquiry,  but 
must  scrutinize  every  detail  exactly  as  the  manufacturer  in  the  eastern 
sections  of  this  country  does  to-day.  He  must,  and  he  should,  among 
other  things,  insist  that  his  transportation  charges  are  no  more  than, 
under  all  the  circumstances,  are  just  and  reasonable.  He  has  not 
closely  examined  this  item  of  expense  in  the  past  because  it  was  not 
a  thing  of  great  consequence.  He  should  scrutinize  it  in  the  future, 
because  in  the  future  his  profit  must  come  from  small  economies. 

Only  this  passing  reference  has  been  made  to  the  condition  of  the 
sheep  industry  in  the  far  west,  without  any  attempt  to  discuss  the 
many  pages  of  testimony  upon  that  subject  which  this  record  con- 
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Statements  based  on  returns  in  annual  reports  filed  with  the  Interstate  Commerce 

sion9for  years  ending  June  SO — Continued. 


Items. 

Southern  Pacific  Com- 
pany- 

Union  Pacific  Rail- 
road Company. 

Average  far  United 
States. 

1910 

1896 

1910 

1896 

1910 

1896 

Gross  earnings  from  operation 
per  mile  of  road 

»  815,363.83 

186,816.77 

>745,092 

428.02 
256.02 

86,750.29 

82,375.03 

373,783 

171.09 
233.22 

815,506.00 

87,660.04 

1,001,068 

481.66 
808.78 

87,670.88 

82,896.27 

648,906 

234.87 
310.93 

811,663.00 

88,896.00 

l.O71,0M 

880.88 
•188.81 

86,830.00 
88*09100 

Income  from   operation  per 
mile  of  road 

Number  of  tons  carried  1  mile 
per  mile  of  road 

80, 8B 

Average  number  of  tons  of 

freight  per  train-mile 

Average  distance  haul  of  1  ton. 

198.81 
lH  47 

1  Based  on  data  excluding  the  operation  of  terry  steamers. 
1  Represents  the  typical  haul  of  the  average  railway. 

m 

It  almost  of  necessity  follows  from  the  above  figures  thai  any  gen- 
eral level  of  rates  which  was  just  and  reasonable  in  the  first 
would  bo  extravagant  for  the  second  period. 

In  the  early  days  of  the  movement  of  this  wool  the  minimum 
often  as  low  as  10,000  pounds.  In  1896,  when  substantially  the 
present  rates  went  into  effect,  the  minimum  on  sacked  wool  estab- 
lished by  the  tariffs  was  15,000  pounds.  To-day  that  minimum  is 
20,000  pounds,  and  the  actual  loading,  in  cars  40  feet  in  length, 
equals  or  exceeds  28,000  pounds.  The  complainants  claim  that  this 
is  equivalent  to  an  advance  in  the  rate. 

This  claim  as  made  can  not  be  sustained,  for,  assuming  that  the 
rate  per  100  pounds  is  the  same  the  increase  in  minimum  has  im- 
posed, so  far  as  this  record  shows,  no  additional  burden  upon  the 
shipper.  The  shipper  finds  no  difficulty  in  loading  beyond  the  pres- 
ent minimum.  His  business  is  conducted  in  every  respect  precisely 
as  it  would  be  if  the  minimum  were  to-day  15,000  pounds.  It  can 
not  be  said,  therefore,  that  so  far  as  the  shipper  is  concerned  the 
rate  has  been  advanced. 

At  the  same  time  it  is  true  that  this  increase  in  loading  suggests  a 
decrease  in  the  rate.  The  actual  cost  of  transportation  is  much  less 
with  a  loading  of  28,000  pounds  than  with  a  loading  of  from  15,000 
to  20,000  pounds.  This  is  an  important  consideration  to  be  borne  in 
mind  when  we  inquire  whether  the  reasonable  rate  of  1896  is  reason 
able  to-day. 

The  complainants  urge  that  the  rates  themselves,  in  cents  per  100 
pounds,  have  been  advanced.  It  will  be  seen  later  that  there  is  a 
somewhat  extensive  blanket  territory  covered  by  the  Union  Pacific 
lines,  in  which  a  considerable  portion  of  this  wool  traffic  originates, 
from  which  the  rate  in  1896  was  established  at  S2  per  100  pounds  to 
Boston.  From  this  territory  the  rate  is  now  $2.13.  This  advance 
has  been  due  to  an  increase  in  the  rate  by  carriers  operating  east  of  the 
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Mississippi  River,  which  has  been  applied  in  all  cases  where  competitive 
conditions  do  not  prevent.  To  this  extent  there  has  been  an  actual 
increase  in  the  rate  itself. 

From  territory  north  and  south  the  rate  is  to-day  somewhat  lower 
than  S2.13  and  somewhat  lower  than  it  was  in  1896.  Generally 
speaking  there  has  been  but  little  change  in  the  rates  themselves. 

As  showing  the  unreasonableness  of  the  rates  upon  wool,  the  charges 
imposed  for  the  transportation  of  the  live  animal  were  instanced. 

From  Colorado  common  points  the  rate  on  sheep  in  double-deck 
cars  to  Chicago  is  51  cents;  the  wool  rate  $1.22 J.  From  Idaho 
the  wool  rate  is  $1.65£;  the  sheep  rate  80  cents.  Sheep  in  double- 
deck  cars  load  approximately  22,000  pounds;  the  wool  loading  is 
24,000  pounds.  The  stock  car  returns  empty;  the  wool  car  may 
be  availed  of  for  a  return  load  of  almost  any  kind.  The  sheep  must 
be  transported  upon  an  express  schedule,  while  the  wool  can  go  at 
the  convenience  of  the  carrier.  The  cost  of  the  service  is  in  every 
sense  greater  in  case  of  sheep  than  in  case  of  wool. 

The  value  of  the  wool  is  much  greater  than  that  of  the  sheep,  and 
the  rate  is  a  thing  of  less  relative  consequence  to  the  producer,  and 
should,  for  this  and  perhaps  other  reasons,  properly  be  higher  than 
that  upon  the  live  animal.  But  it  is  difficult  to  justify  any  such 
difference  in  these  rates  as  now  exists. 

The  Union  Pacific  lines  urge  that  the  sheep  industry  should  be 
treated  as  a  whole  and  the  rates  accorded  to  that  industry  passed 
upon  as  a  whole;  that  the  unreasonably  low  live-stock  rate  should 
be  offset  against  the  wool  rate  should  that  appear  somewhat  high. 

This  Commission  has  found  that  the  live-stock  rates  from  Colorado 
common  points  are  not  unreasonably  low;  those  from  Idaho  points 
are  certainly  low,  but  not  extravagantly  so.  However  this  may  be, 
any  such  doctrine  as  that  above  stated  should  be  applied  with 
extreme  caution.  It  is  not  always  true  that  the  same  individual  is 
interested  in  and  has  the  bonefit  of  both  rates.  One  kind  of  sheep 
may  be  produced  mainly  for  the  wool,  another  kind  largely  for  the 
mutton.  One  locality  may  be  more  interested  in  the  wool  rate,  while 
another  is  chiefly  concerned  with  the  transportation  charge  on  the 
animal.  Even  if  it  be  assumed  that  the  present  rates  upon  sheep 
are  too  low,  this  can  not  have  much  weight  in  justifying  too  high  a 
rate  upon  wool. 

Our  attention  is  directed  to  the  rate  upon  hops,  an  article  produced 
largely  in  the  northwest.  The  value  of  both  wool  and  hops  varies 
considerably  from  year  to  year,  but  taken  on  the  average,  throughout 
a  series  of  years,  the  value  is  about  the  same  in  case  of  these  two 
commodities.  Hops  are  compressed  for  shipment  to  a  density  of 
about  10  pounds  per  cubic  foot;  wool  in  bales  has  a  density  of  19 
pounds;  in  sacks  this  density  varies  greatly,  but  is  always  more  than 
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that  of  hops.  The  minimum  in  case  of  hops  is  15,000  pounds,  and 
the  loading  but  slightly  exceeds  the  minimum;  the  minimum  on 
wool  is  20,000  pounds  and  the  loading  much  greater.  The  other 
incidents  of  transportation  are  substantially  alike. 

The  rate  on  hops  from  all  points  of  production  upon  the  Pacific 
coast  and  east  to  the  Atlantic  seaboard  is  SI. 50  per  100  pounds. 
Rates  on  wool  exceed  this  amount  from  most  territory  west  of  the 
Missouri  River,  and  in  much  of  this  territory  these  rates  exceed 
$2.  If  no  competitive  conditions  intervened  it  would  be  difficult  to 
sustain  a  higher  rate  upon  wool  than  upon  hops.  It  is  probable  that 
water  competition  influences  the  rate  upon  hops,  although  this  does 
not  seem  to  have  been  much  insisted  upon  by  the  defendants. 

The  general  policy  of  these  defendants  has  been  to  establish  upon 
all  products  of  California  and  the  Pacific  coast  rates  of  transportation 
to  eastern  markets  which  are  the  same  from  all  points  of  production 
and  which  are  not  exceeded  at  any  intermediate  point.  This  is  true 
of  all  fruits  and  vegetables,  whether  green,  dried,  or  in  cans.  It  is 
true  of  such  articles  as  beans,  honey,  etc.,  while  on  vegetables,  sheep, 
and  cattle  the  rate  from  the  intermediate  point  is  lower.  The  com- 
plainants insist  that  the  only  exception  to  this  rule  is  wool,  and  that 
the  rates  upon  wool  are  entirely  too  high  in  comparison  with  these 
rates  upon  other  western  products. 

The  carriers  insist  that  water  competition  is  largely  responsible 
for  transcontinental  rates,  but  this  does  not  in  the  main  seem  to  be 
true  with  respect  to  these  rates  upon  various  Pacific  coast  products. 
While  many  of  these  articles,  like  beans,  canned  goods,  etc.,  might 
move  by  water,  fruits  and  vegetables  could  not,  and  yet  we  find  that 
the  same  policy  is  observed  with  respect  to  all. 

Assuming  that  the  carriers  might,  at  their  election,  observe  this 
policy  with  respect  to  other  products  and  not  in  the  case  of  wool,  the 
complainant  still  insists  that  the  rates  voluntarily  imposed  upon 
these  products  by  the  carriers  demonstrate  that  the  wool  rates  are 
excessive. 

Take  oranges.  The  loading  is  26,700  pounds,  the  car  40  feet  in 
length  and  of  the  ventilated-refrigerator  type.  The  service,  while  not 
strictly  expedited,  should  be  prompt  and  reliable,  more  exacting  than 
in  the  case  of  wool.  A  larger  per  cent  of  these  refrigerator  cars  come 
back  empty  than  in  case  of  the  ordinary  box  cars  in  which  wool  is 
handled.  For  several  years  the  carriers  have  voluntarily  maintained 
a  transcontinental  rate  of  $1.15  per  100  pounds  upon  oranges,  and 
the  Commission  has  recently  established  a  rate  of  SI  upon  lemons 
which  move  under  substantially  the  same  circumstances  as  oranges, 
with  a  somewhat  shorter  haul  and  a  possible  loading  of  34,000  pounds. 

The  volume  of  this  citrus-fruit  traffic  is  much  greater  than  in  case 
wool;  the  value  is  less;  conditions  are  such  that  the  rate  must  be 
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low  if  the  traffic  is  to  be  moved;  on  the  whole,  while  the  actual  cost  of 
the  service  may  be  greater,  it  is  probable  that  the  rate  upon  oranges 
ought  to  be  less  than  the  wool  rate,  but  it  is  difficult  to  sustain  a  rate 
on  wool  which  is  almost  twice  as  high  for  a  shorter  haul. 

The  Commission  has  pointed  out  in  its  discussions  of  the  orange 
rate,  and  the  complainant  refers  to  the  same  fact  in  this  proceeding, 
that  this  orange  rate  is  as  high  and  yields  to  the  carriers  as  favorable 
returns  as  their  voluntary  rates  upon  most  California  products. 

The  Union  Pacific  lines  introduced  a  statement  covering  five  arti- 
cles produced  in  California  for  the  purpose  of  showing  that  the  per-car 
receipts  were  not,  owing  to  the  heavier  loading,  unfavorable  as  com- 
pared with  wool,  although  the  rate  was  much  lower. 

The  first  of  these  is  beans,  with  an  average  net  load  of  44,739 
pounds,  a  gross  load,  including  the  weight  of  the  car,  of  77,754  pounds, 
and  earnings,  under  a  rate  of  85  cents,  of  $380.28.  That  article  which 
makes  the  most  favorable  showing  for  the  defendants  is  raisins,  with 
a  net  load  of  51,212  pounds,  a  gross  load  of  86,532  pounds,  a  rate  of 
$1.10,  and  per-car  earnings  of  $563.35.  As  compared  with  these,  wool 
in  the  grease,  in  sacks,  loads,  net  26,700  pounds,  gross  61,700  pounds, 
with  car  earnings,  at  a  rate  of  $2.13,  of  $568.71. 

It  will  be  seen  that  in  comparison  with  the  most  favorable  com- 
modity which  the  defendants  can  select  the  per-car  earnings  upon 
wool  are  greater,  although  the  gross  weight  is  only  about  two-thirds 
as  much.  There  can  be  no  doubt  that  the  rates' imposed  by  these 
defendant  carriers  for  the  transportation  of  wool  from  this  far  west- 
ern country  to  eastern  destinations  are  much  higher  than  the  aver- 
age imposed  for  the  movement  of  the  other  products  of  that  country, 
and  it  may  be  doubted  whether  any  product  moving  in  considerable 
quantities  rests  under  as  high  a  transportation  charge  to-day. 

The  complainants  instance  the  rates  upon  various  fibers  like 
cactus,  cocoa,  hemp,  sisal,  manila,  ramie,  etc.,  for  the  purpose  of 
showing  that  the  wool  rates  are  unreasonable  in  comparison  with 
rates  applied  to  these  commodities;  but  these  comparisons  are  of 
little  value  for,  first,  the  fibers  themselves  are  for  the  most  part  of  a 
much  lower  grade  than  wool,  and,  second,  the  rates  are  generally 
import  rates  made  under  stress  of  the  most  acute  competition,  and 
not  properly  used  as  standards  of  reasonableness. 

A  comparison  is  instituted  between  wool  and  cotton,  with  some- 
what greater  propriety.  The  value  of  cotton  is  less  but  not,  in 
recent  years,  greatly  less  than  that  of  this  wool;  the  loading  of  com- 
pressed cotton  is  somewhat  lighter  than  wool;  the  risk  from  loss 
and  damage  is  very  much  greater  than  in  case  of  wool.  The  rate 
from  the  point  of  origin  usually  carries  with  it  the  privilege  of  un- 
loading and  reloading  for  purposes  of  grading,  compressing,  etc. 
The  cost  of  the  service  is  probably  greater  with  cotton  than  with 
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wool.  Upon  the  other  hand,  the  volume  of  traffic  is  much  greater, 
and  probably  the  rates  themselves  have  been  more  affected  by  coin- 
petition. 

In  stating  the  value  of  wool  it  must  be  remembered  that  reference  is 
had  to  wool  in  the  grease.  The  fleece  as  clipped  contains  in  this  west- 
ern territory  about  two-thirds  dirt  and  one-third  wool.  It  is  usually 
shipped  in  the  grease — that  is,  before  the  dirt  has  been  removed.  The 
value  of  this  wool  upon  the  ranges  in  1910  was  from  14  to  15  cents  per 
pound.  In  the  Boston  market  it  would  be  worth  some  2  or  3  cents 
per  pound  more.  When  the  dirt  and  grease  have  been  removed  by 
scouring,  so  that  the  wool  is  ready  for  spinning,  the  value  is  very  much 
increased  and  the  quantity  decreased;  1  pound  of  scoured  wool  is  the 
equivalent  of  3  pounds  in  the  grease. 

The  complainants  insist  that  sacked  wool  should  be  classified  in  car- 
loads as  fourth  class.  Without  at  the  moment  expressing  any  opinion 
upon  this  point  it  may  be  remarked  that  in  the  past  there  has  been  a 
certain  parallel  between  the  fourth  class  rate  and  the  rate  on  sacked 
wool  from  these  western  points  to  the  Mississippi  River.  Some  car- 
riers have  sought  to  justify  the  present  rates  by  reference  to  the  fourth 
class  rate,  which  is  as  high  or  higher. 

This  Commission  in  the  Salt  Lake  case  established  a  fourth  class 
rate  from  Utah  common  points  to  Chicago  of  $1 .39.  Commercial  Club 
Traffic  Bureau  of  Salt  Lake  City,  Utah,  v.  A.,  T.  db  S.  F.  Ry.  Co.,  19 
I.  C.  C,  218.  The  wool  rate  from  the  same  points  to  the  same  desti- 
nation is  $1,655. 

It  has  already  been  observed  and  should  be  borne  in  mind  that 
many  of  these  western  rates,  both  class  and  commodity,  were  estab- 
lished long  ago,  when  conditions  were  entirely  different  from  what 
they  are  to-day.  Whenever  those  rates  have  been  examined  by  the 
Commission,  they  have  almost  without  exception  been  found  to  be 
extravagant  and  have  been  reduced.  This  fourth-class  rate  between 
Salt  Lake  City  and  Chicago  itself  was  $1.60  when  the  complaint  was 
filed  which  resulted  in  the  reduction  to  $1.39. 

Carriers  have  for  many  years  voluntarily  maintained  a  rate  upon 
wool  from  Pacific-coast  terminals  to  the  Atlantic  seaboard  of  $1  per 
100  pounds.  The  tariffs  provide  that  this  rate  shall  apply  to  wool  in 
bales,  but  it  appears  that  from  Los  Angeles  at  least  the  baling  is  of  a 
very  inartificial  character  and  does  not  increase  the  carrying  capacity 
of  the  car.  At  San  Francisco  and  especially  in  the  northwest  the 
baling  seems  to  be  more  thoroughly  done,  so  that  a  density  of  about 
10  pounds  to  the  cubic  foot  is  obtained,  which  will  permit  the  loading 
of  a  40-foot  car  to  from  36,000  to  38,000  pounds.  The  complainants 
urge  that  the  defendants  should  be  required  to  apply  from  nearer 
points  a  rate  not  substantially  higher  than  this  rate  from  the  Pacific 
coast,  which  they  have  for  a  long  time  voluntarily  observed. 
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The  testimony  shows,  as  will  be  more  fully  stated  in  discussing  the 
fourth-section  applications  which  are  before  us  in  this  connection,  that 
the  SI  rate  is  forced  by  water  competition.  The  carriers  accept  it 
because  no  higher  rate  can  be  obtained.  This  being  so,  it  follows 
from  the  repeated  decisions  of  this  Commission  that  we  can  not  use 
it  as  a  standard  of  reasonableness.  It  does,  however,  show  that  the 
carriers  consider  the  traffic  as  remunerative  at  that  figure,  and  if  SI 
is  remunerative  from  Los  Angeles,  a  rate  of  $2.07£  for  a  haul  shorter 
by  from  300  to  850  miles  must  be  very  desirable  business. 

The  complainants  also  urge  that  previous  to  1906  carriers  granted 
rebates  from  the  published  rate,  thereby  indicating  that  the  rate 
was  unreasonably  high.  » 

Unquestionably  rebates  were  granted  by  many  of  these  carriers 
which  were  considerable  in  amount,  but  this  has  no  very  direct  bear- 
ing upon  the  reasonableness  of  the  rate.  It  simply  shows  that  the 
carriers  desired  the  business  at  less  than  its  published  tariff  rate 
when  it  was  necessary  in  its  competition  with  other  carriers  to  make 
such  concessions  in  order  to  obtain  it,  which  means  that  in  the 
opinion  of  the  carrier  the  traffic  was  desirable  at  less  than  the  sched- 
ule rate,  and  this  more  conclusively  appears  from  the  maintenance 
of  the  SI  rate  at  the  more  distant  point,  just  referred  to. 

The  rate  on  wool  from  St.  Louis  to  Boston  is  57£  cents,  from 
Chicago  50  cents.  These  rates  are  in  any  quantity,  and  the  Chicago 
rate  applies  as  a  blanket  from  a  considerable  territory  east.  The 
Commission  sustained  the  reasonableness  of  these  rates  in  Traugott 
Schmidt  dk  Sons  v.  if.  O.  R.  R.  Co.,  19  I.  C.  C,  535. 

From  originating  stations  upon  the  Union  Pacific  through  rates 
to  Boston  are  constructed  by  naming  a  rate  to  St.  Louis  and  adding 
to  that  rate  57$  cents  for  transportation  beyond.  Usually  a  rate 
from  the  western  point  to  Chicago  is  named  7$  cents  higher  than  to 
St.  Louis,  to  which  50  cents  is  added  for  the  through  rate. 

As  already  said,  these  rates  cast  of  the  Mississippi  River  are  in  any 
quantity  and  apply  to  conditions  of  transportation  in  that  territory 
which  are  entirely  different  from  this  through  business.  The  wool 
contains  a  much  lower  percentage  of  dirt,  and  its  value  in  the  grease 
is  greater.  The  minimum  established  by  the  official  classification  for 
wool  in  carloads  is  10,000  pounds,  and  the  actual  loading  under  this 
any-quantity  rate  is  said  in  the  brief  filed  by  one  of  the  eastern  lines  to 
have  been  only  a  little  over  7,000  pounds.  It  is  manifestly  unjust 
to  apply  for  the  last  thousand  miles  of  this  through  business,  loading 
to  approximately  27,000  pounds,  a  local  rate  intended  to  cover 
any-quantity  movement  with  an  actual  average  loading  of  less  than 
one-third  that  amount.  It  seems  clear  that  the  charges  of  carriers 
east  of  the  Mississippi  River  upon  this  traffic  are  somewhat  too  high. 


164  :n-te2stati:  coxxebce  cohmisekmt  bkfobtb. 


From  whatever  ar.gle  this  question  is  approached  it  is  evident  that 
rate?  for  the  transportation  of  wool  from  the  far  west  to  eastern  points 
are  excessive.  Carriers  call  to  our  attention  statements  showing  that 
their  own  exix-r^es  have  increased,  and  are  likely  to  still  further 
increase  to  the  pr«.  babie  diminution  of  their  net  revenues.  These 
figures  Lave  been  before  us  in  former  investigations.  They  are 
entitled  to  careful  consideration,  but  whatever  thev  may  show  as  to 
any  general  reduction  in  the  transportation  charges  of  these  trans- 
continental lines,  we  still  feel  that  the  charges  applied  to  this  particu- 
lar commodity  are  unjustifiable  and  that  thev  should  be  revised  and 
reduced. 

2.   GRADED  RATES. 

In  revising  these  rates,  shall  they  be  graded,  that  is,  increase  with 
increasing  distance,  or  shall  the  present  blankets  be  preserved! 

These  rates  naturally  divide  into  three  territorial  strata,  running 
east  and  we?t.  The  most  northerly  are  in  territory  through  which 
the  Groat  Northern  and  the  Northern  Pacific  extend,  the  most 
southerly  in  territory  served  mainly  by  the  Santa  Fe  and  the  Southern 
Pacific  through  El  Paso,  while  the  great  middle  area  is  served  by  the 
Union  Pacific  lines,  together  with  the  Denver  &  Rio  Grande  and  its 
connections  east  and  west. 

Graded  rates  are  already  in  effect  in  the  northern  territory.  In 
central  and  southern  territories  the  highest  rate  is  found  upon  what 
is  called  the  transcontinental  base  line,  which  coincides,  roughly, 
with  the  eastern  line  of  California,  Oregon,  and  Washington.  Begin- 
ning here  the  rate  to  Boston  is  $2.13,  and  this  rate  is  carried  east  a 
distance  of  1,000  miles,  nearly  to  Colorado  common  points.  Upon 
the  south  the  rate  begins  at  $2.07},  and  this  rate  extends  east  over  a 
territory  of  approximately  550  miles. 

The  complainants  ask  us  to  break  up  this  blanket  system  and  to 
establish  uniformly  graded  rates.  To  this  the  defendant  lines  which 
are  now  maintaining  the  blanket  rate  object,  although  their  objection 
seems  to  be  rather  against  a  reduction  of  the  rate  than  a  disturbance 
of  the  present  system.  They  would  not  seriously  object  to  the 
establishment  of  graded  rates  if  their  total  revenues  were  not  dimin- 
ished. 

It.  frequently  happens  that  group  rates  are  the  most  just,  and 
promote,  in  the  highest  degree,  healthy  competition.  Whether  a 
coal  mine  run  sell  in  a  particular  market  usually  depends  upon  its 
rate  of  freight ,  and  it  is  the  almost  universal  custom  to  create  groups 
which  embrace  certain  mines,  giving  to  all  these  mines  the  same  rate, 
even  though  the  distance  may  be  different. 

Tin1  present  case  does  not  of  necessity  call  for  treatment  of  this 

kind.     The  rate  on  wool,  as  already  observed,  is  not  so  important 

that  upon  many  other  articles.    A  difference  of  a  cent  or  a  few 
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cents  per  100  pounds  does  not  determine  whether  wool  shall  or  shall 
not  be  produced  in  a  given  section. 

It  was  said  that  unless  blanket  rates  were  established,  or  unless  the 
groups  were  fixed  with  reference  to  topographical  conditions,  sheep 
would  be  driven  for  shearing  from  one  group  to  another,  and  it  was 
stated  that  groups  upon  the  Northern  Pacific  and  the  Great  Northern 
had  been  established  with  this  general  idea.  It  hardly  seems,  how- 
ever, that  this  suggestion  can  have  much  force.  The  weight  of  an 
ordinary  fleece  is  between  6  and  7  pounds.  It  will  require  from  12  to 
16  fleeces  to  weigh  100  pounds.  Certainly  16  sheep  could  not  be 
driven  a  long  distance  in  order  that  they  might  be  sheared  in  some 
territory  from  which  the  rate  was  even  5  cents  per  100  pounds  less 
than  from  territory  in  which  they  would  naturally  remain. 

On  the  whole  it  seems  to  us  that  the  proper  way  of  constructing 
these  tariffs  is  to  fix  a  reasonable  rate  to  the  Mississippi  River  from 
some  point  upon  the  eastern  edge  of  this  western  wool-producing  area, 
and  then  to  gradually  advance  this  rate  going  west  until  the  reflex 
action  of  the  water-competitive  rate  at  the  Pacific  coast  is  met,  hav- 
ing in  mind  always  that  in  long-distance  transportation  like  this  the 
rate  ought  not  to  increase;  mile  for  mile,  as  rapidly  as  in  shorter  dis- 
tances. 

Having  established  rates  up  to  the  Mississippi  River,  through  rates 
to  the  Atlantic  seaboard  can  be  constructed  by  adding  to  the 
western  rate  a  reasonable  charge  from  the  Mississippi  River  to  the 
point  of  destination.  We  are  dealing  with  the  through  charge;  but 
in  view  of  the  fact  that  conditions  of  transportation  are  radically  dif- 
ferent to  the  east  and  the  west  of  St.  Louis,  the  proper  through  charge 
can  be  better  estimated  by  considering  the  two  portions  separately. 

3.   SACKS   AND   B/LLRQ. 

At  the  present  time  in  this  western  country  the  fleece  when  shorn 
from  the  sheep  is  tied  up  with  a  string  and  thrown  into  a  sack,  which 
is  about  7  feet  long  by  3  feet  in  diameter.  The  wool  is  trodden  into 
the  sack,  and  the  weight  of  the  sack,  as  offered  for  transportation, 
depends  entirely  upon  the  effectiveness  with  which  the  treading  is 
done.  In  actual  practice  the  weight  runs  all  the  way  from  250  pounds 
to  350  pounds  per  sack.  The  present  minimum  for  sacked  wool  is 
20,000  pounds,  but  the  testimony  shows  that  as  a  practical  matter 
this  Ls  always  exceeded.  Our  inquiry  covered  not  only  the  operations 
of  large  growers  but  those  of  the  smaller  producers  as  well,  and  we 
are  satisfied  that  to-day  no  practical  hardship  would  be  imposed  upon 
shippers  of  wool  by  requiring  a  loading  of  at  least  24,000  pounds  of 
sacked  wool  into  a  standard  car  36  feet  long,  and  that  the  minimum 
might  properly  be  increased  with  the  increase  of  the  size  of  the  car. 
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W«x>I  is  also  baled  before  it  is  offered  for  transportation,  the  idea 
being  to  obtain  a  greater  density  and  a  heavier  loading.  This  baling 
seems  to  be  to-day  of  two  general  kinds. 

Under  one  process  three  ordinary  sacks  of  wool  are  tied  together 
and  subjected  to  compression,  the  effect  of  which  is  to  render  the 
three  bales  smaller  and  the  density  greater.  The  amount  to  which 
the  density  can  be  increased  depends  mainly  upon  the  thoroughness 
with  which  the  sacking  had  been  done.  If  the  sacks  are  lightly  filled 
considerable  advantage  may  be  obtained  by  this  form  of  compression, 
but  where  the  sacks  have  been  thoroughly  trodden  practically  no 
benefit  results. 

The  dollar  rate  from  Pacific  coast  terminals  to  Boston  applies  only 
on  baled  wool,  and  the  testimony  showed  that  at  Los  Angeles  the 
only  baling  actually  used  was  to  tie  together  three  bales  without 
actually  compressing  them.  At  interior  points  upon  the  Northern 
Pacific,  where  this  form  of  baling  was  formerly  resgrted  to,  it  had 
become  evident  before  the  baled  rate  was  withdrawn  that  such  baling 
was  of  little  or  no  practical  advantage.  Our  impression  is  that  to-day 
about  as  heavy  a  loading  can  be  obtained,  on  the  average,  with  sacks 
properly  trodden  in  as  by  this  form  of  baling. 

Wool  is  also  baled  by  being  taken  from  the  sack,  subjected  to  a 
considerable  pressure,  and  secured  in  the  form  of  square  or  rectangular 
bales  by  iron  straps.  This  is  done  at  Portland  and  other  terminals 
in  the  northwest  as  a  preliminary  to  shipment  by  water,  and  the 
testimony  indicates,  although  it  does  not  very  clearly  appear,  that 
considerable  wool  prepared  in  this  manner  is  also  transported  by 
rail  from  the  northwest  and  perhaps  from  San  Francisco  to  the 
Atlantic  seaboard. 

By  this  kind  of  baling  a  density  equaling  or  exceeding  19  pounds 
to  the  cubic  foot  Ls  obtained,  and  the  possible  car  loading  is  very 
materially  increased.  Our  impression  is  that  wool  ought  not  to  be 
treutcd  as  baled  unless  a  density  equaling  at  least  19  pounds  to  the 
cubic  foot  is  secured,  and  that  wool  so  compressed  can  be  readily 
load  (id  to  32,000  pounds  in  a  standard  36-foot  car,  with  a  proportion* 
ate  increase  as  the  size  of  the  car  increases. 

The  question  now  presents  itself,  Ought  two  rates  to  be  established, 
one  for  sacked  wool  and  another  for  baled  wool!  This  evidently 
depends  upon  whether,  on  the  whole,  anything  can  be  gained  by  re- 
quiring the  establishment  of  a  lower  rate  on  the  baled  wool. 

It  needs  no  argument  to  show  that  transportation  should  be  con- 
ducted at  the  smallest  expense  possible.  Finally,  there  must  come 
to  be  an  intimate  relation  between  the  actual  cost  of  transportation 
and  the  rate  paid  by  the  public,  and  every  economy  ought  finally  to 
i    jund  to  the  mutual  advantage  of  the  railway  and  the  shipper. 

is  equally  axiomatic  that  the  cost  of  the  carriage  is  decreased  in 
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proportion  as  the  car  loading  can  be  increased,  and  therefore  that, 
ordinarily,  shippers  should  be  required  to  load  as  heavily  as  can  be 
practically  done. 

It  has  sometimes  happened  in  the  past  and  may  occasionally  be 
true  to-day  that  the  net  returns  to  a  railway  are  greater  if  traffic  is 
carried  under  lighter  loading  at  higher  rates  than  as  if  the  loading 
were  heavier  and  the  rate  lower.  The  facilities  in  the  way  of  tracks 
and  equipment  exist  and  up  to  a  certain  point  the  additional  expense 
due  to  the  lighter  loading  does  not  increase  as  much  as  gross  revenues 
from  the  higher  rate.  But  in  these  days,  and  especially  in  case  of 
these  transcontinental  lines,  where  the  limit  of  their  present  facilities 
has  been  reached,  where  double  tracks  are  being  provided  because 
single  tracks  are  no  longer  sufficient,  where  additional  cars  and 
engines  are  continually  being  called  for,  it  certainly  is  in  the  interest 
of  both  railroad  and  shipper  to  secure  the  heaviest  possible  loading 
and  thereby  the  most  economical  movement  of  this  and  every  other 
commodity. 

As  already  said,  the  cost  of  transportation  decreases  in  proportion 
as  the  loading  increases,  and  this  may  well  justify  a  lower  rate  for  a 
higher  minimum.  Suppose,  for  example,  that  the  rate  from  some 
western  point  of  origin  to  Boston  is  $1.75  per  100  pounds.  This 
produces  under  a  minimum  of  24,000  pounds  per-car  earnings  of  $420. 
A  rate  of  $1.50  per  100  pounds,  with  a  minimum  of  32,000  pounds, 
would  produce  earnings  of  $480  per  car.  While  it  costs  something 
more  to  transport  the  car  which  contains  32,000  pounds  than  it  does 
to  transport  that  containing  24,000  pounds,  still  it  seems  probable 
that  the  business  is  practically  as  good  at  the  lower  rate  with  the 
higher  minimum  as  at  the  higher  rate  with  the  lower  minimum.  It 
would  not  be  unjust  to  these  carriers,  under  the  circumstances,. to 
provide  a  rate  upon  baled  wool  lower  than  that  upon  wool  in  sacks, 
provided  the  difference  in  the  rate  fairly  corresponded  with  the  differ- 
ence in  the  minimum. 

Assuming,  now,  that  this  may  be  justly  done  from  the  standpoint 
of  the  carrier,  is  it  desirable  from  that  of  the  shipper?  If  under 
actual  conditions  shippers  can  not  avail  themselves  of  the  baled  rate 
or  if  the  cost  of  baling  is  equal  or  greater  than  the  difference  in  the 
rate,  then  nothing  would  be  gained. 

At  the  present  time  the  flockm  aster  does  not  ordinarily  shear  his 
own  sheep.  This  work  is  done  at  shearing  pens  by  machinery,  the 
sheep  being  driven  from  the  range  to  the  place  of  shearing.  The 
wool  is,  therefore,  concentrated  at  certain  points  where  it  can  be 
prepared  for  shipment  in  comparatively  large  quantities. 

Great  variety  of  opinion  was  expressed  as  to  the  actual  cost  of 
baling  this  wool.  The  present  charge  at  Pacific  coast  terminals 
when  the  shipment  is  by  water  or  by  rail  under  the  baled  rate  is  25 
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cents  per  100  pounds,  but  the  general  impression  seemed  to  be  that 
this  was  altogether  too  high.  While  several  years  ago  rates  on 
baled  wool  were  generally  lower  than  on  wool  in  sacks,  in  recent  years 
no  distinction  has  been  made  at  interior  points,  and  since  there  has 
been  no  inducement  to  bale  there  was  no  experience  to  guide.  In 
Australia,  where  wool  is  produced  in  large  quantities,  which  is  uni- 
versally shipped  to  the  consuming  destination  by  water,  all  wool  is 
baled.  A  witness  who  was  familiar  with  conditions  in  Australia  and 
who  is  also  a  large  producer  of  sheep  in  this  country  testified  that  a 
baling  press  capable  of  producing  the  required  density  could  be 
obtained  for  from  $125  to  $150,  and  that  the  expense  of  operating  it 
was  not  excessive.  He  gave  it  as  his  opinion  that  wool  could  be 
baled  for  from  2}  cents  to  5  cents  per  100  pounds.  It  seems  probable 
that  the  expense  of  baling  wool  would  not  exceed  10  cents  per  100 
pounds  if  this  practice  were  generally  resorted  to  so  that  the  shippers 
had  occasion  to  find  out  and  adopt  the  most  desirable  methods. 

It  was  said  in  objection  to  the  baling  of  wool  that  the  consumer 
preferred  to  take  the  wool  in  sacks  for  the  reason  that  the  fiber  was 
to  an  extent  injured  by  compression.  This  objection,  however, 
seems  to  be  of  comparatively  little  weight.  Dealers  in  wool  stated 
that  the  buyer  preferred  sacked  wool  and  that  sacked  wool  at  the 
same  price  would  sell  somewhat  more  readily  than  baled  wool,  but 
that  this  preference  was  hardly  sufficient  to  become  manifest  in  the 
price  itself. 

It  was  also  said  that  if  wool  was  properly  baled  it  could  be  kept 
cleaner  and  presented  to  the  buyer  in  a  more  attractive  shape  than 
sacked  wool,  and  in  evidence  of  this  it  was  stated  that  foreign  wools, 
which  uniformly  come  baled,  were  preferred  to  American  wools  of  the 
same  grade  for  the  reason  that  greater  care  was  used  in  preparing 
the  wool  for  the  market. 

While  it  is  not  certain  to  what  extent  the  rate  on  baled  wool  would 
be  availed  of,  it  seems  evident  that  it  might  be  somewhat  used,  and  it 
is  our  conviction  that,  in  the  interest  of  economy,  and  without  injus- 
tice either  to  the  railway  or  to  competing  sliippcrs,  a  baled  rate  should 
be  established  which  should  be  lower  than  the  sacked  rate  from  these 
far  western  points  to  the  Mississippi  River  by  approximately  15 
per  cent  of  the  sacked  wool  rate  with  a  minimum  of  32,000  pounds  in 
standard  30-foot  cars,  and  a  proportionately  higher  minimum  for 
larger  cars. 

4.  SHALL  WOOL   BE   CLASSIFIED   IN   CARLOADS  1 

At  the  present  time  the  western  classification  rates  wool  as  second 
class,  any  quantity,  in  sacks,  and  third  class  in  bales,  there  being  no 
carload  rating.  It  is  contended  by  shippers  that  wool  should  be 
given  a  rating  in  carloads  and  that  this  should  be  fourth  class. 
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In  official  classification  wool  is  rated  first  class,  1.  c.  1.,  and  second 
class,  c.  1.,  with  a  minimum  of  10,000  pounds.  Rates  applicable  to 
the  transportation  of  this  commodity  in  official  classification  terri- 
tory are  largely  any-quantity.  Conditions,  as  already  said,  are 
entirely  different  east  of  the  Mississippi  River  from  those  in  this  far- 
western  country.  The  wool  east  of  the  Mississippi  is  taken  up  at 
numerous  points  and  is  carried  under  comparatively  light  loading. 
What  would  be  a  fair  classification  there  would  not  be  just  in  the 
far  west,  where  the  movement  is  almost  entirely  in  carloads  and  where 
the  actual  loading  is  from  two  to  three  times  that  in  official  classifi- 
cation territory. 

We  are  of  the  opinion  that  wool  should  be  classified  under  the 
western  classification  as  second  class,  1.  c.  L,  and  fourth  class,  c.  1., 
with  a  minimum  of  24,000  pounds  in  a  standard  36-foot  car  and  a 
correspondingly  higher  minimum  in  case  of  larger  equipment.  This 
should  apply  to  both  sacks  and  bales,  no  distinction  being  made  for 
the  purposes  of  classification. 

5.  TRANSIT  PRIVILEGES. 

In  preparing  wool  for  the  spinner  it  must  be  assorted  and  graded, 
so  that  the  factory  may  purchase  the  kind  and  quality  which  is  needed 
for  its  peculiar  wants.  Since  there  are  different  grades  of  wool  in  the 
same  fleece  and  many  different  grades  in  the  fleeces  from  the  same 
flock,  it  becomes  necessary  that  large  quantities  of  wool  shall  be  con- 
centrated for  the  purpose  of  assorting  and  grading. 

About  one-half  the  wool  consumed  in  the  United  States  is  imported, 
and  this  imported  wool  comes  in  mainly  through  Boston,  New  York, 
and  Philadelphia.  Two-thirds  of  our  wool  is  consumed  by  the  fac- 
tories in  New  England,  New  York,  and  eastern  Pennsylvania. 

The  rate  from  Pacific  coast  terminals  and  from  all  that  territory 
bordering  upon  the  coast  where  the  combination  upon  the  terminal 
controls  the  rate,  is  the  same  to  Boston  that  it  is  to  intermediate 
territory.  These  conditions,  among  which  the  freight  rate  is  an  im- 
portant factor,  have  contributed  to  make  Boston  the  great  wool 
market  of  the  United  States. 

Wool  rates  from  the  far  west  to  the  Atlantic  seaboard  are  made  by 
combination  upon  St.  Louis;  that  is,  a  rate  from  the  point  of  origin 
is  named  to  St.  Louis  and  a  rate  to  the  Atlantic  seaboard  from  St. 
Louis,  the  through  rate  being  constructed  by  adding  together  these 
two  rates.  The  rate  from  St.  Louis  to  the  seaboard  is  7£  cents  higher 
than  from  Chicago,  and  ordinarily  rates  from  the  western  point  of 
origin  to  Chicago  are  7}  cents  higher  than  to  St.  Louis,  so  that  the 
combination  upon  Chicago  and  St.  Louis  is  the  same,  but  in  some 
instances  the  rate  to  Chicago  is  10  cents  above  that  to  St.  Louis, 
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producing  a  combination  upon  Chicago  2\  cents  above  that  upon  the 
Mississippi  River. 

Ordinarily  the  combination  of  the  rate  from  a  wool-producing  sta- 
tion to  an  intermediate  point  like  Omaha,  plus  the  rate  from  that 
point  to  the  seaboard,  is  higher  than  the  through  rate,  from  which  it 
results  that  no  city  at  which  the  rates  do  not  "break"  can  engage 
in  the  handling  of  this  western  wool  upon  a  parity  of  rates  with  Bos- 
ton. In  the  north,  St.  Paul  and  Duluth  have  enjoyed  this  facility 
with  respect  to  traffic  originating  upon  the  lines  of  the  Great  North- 
ern and  Northern  Pacific.  St.  Louis  in  all  instances,  and  Chicago  in 
most  instances,  have  been  able  to  so  handle  wool  originating  in  the 
middle  region  and  to  some  extent  upon  the  Santa  Fe.  Most,  if  not 
all,  other  cities  have  been  excluded  from  this  privilege. 

In  the  past  Omaha  has  enjoyed,  to  a  limited  extent,  a  transit  privi- 
lege— that  is,  the  privilege  of  stopping  off  this  wool  and  subsequently 
sending  it  on  at  the  balance  of  the  through  rate.  That  locality  is 
now  before  the  Commission  demanding  that  this  privilege  shall  be 
so  broadened  as  to  put  that  community  upon  an  equality  with  St. 
Louis. 

Hitherto  Detroit  has  desired  to  transact  a  wool  business  of  this 
character,  but  has  been  unable  to  do  so  for  the  reason  that  the  freight 
rate  was  against  it.  That  locality  now  insists  that  it  shall  be  granted 
some  sort  of  a  transit  privilege  or  some  system  of  in-and-out  rates 
which  shall  enable  it  to  transact  this  business  upon  an  equality  with 
Chicago  and  St.  Louis. 

Chicago  and  St.  Louis  have  appeared,  demanding  that  the  privi- 
leges which  they  have  enjoyed  in  the  past  and  under  which  those 
markets  have  grown  up  shall  be  in  some  form  perpetuated. 

We  have  therefore  before  us  the  general  question,  to  what  extent 
these  transit  privileges  shall  be  permitted  or  required. 

It  is  patent  that  the  ability  of  St.  Louis  and  Chicago  to  handle  this 
wool  upon  what  is  equivalent  to  the  through  rate,  while  Omaha  and 
Detroit  can  not  do  so,  results  not  from  any  natural  advantage  pos- 
sessed by  these  favored  communities,  but  solely  from  the  artificial 
circumstance  that  the  tariffs  of  these  carriers  are  so  constructed  as 
to  "break"  at  these  points.  It  is  sometimes  said  that  the  fact  that 
one  set  of  railroads  terminates  at  the  Mississippi  River  while  a  new 
set  begins  there  is  a  "natural"  advantage  possessed  by  towns  located 
along  that  so-called  basing  line,  but  certainly  that  argument  could  not 
be  invoked  in  this  case  as  against  Omaha.  The  Union  Pacific  system 
originates  more  wool  than  any  of  the  other  transcontinental  lines. 
That  system  terminates  at  the  Missouri  River,  Omaha,  and  Kansas 
City.  If  it  named  a  rate  simply  to  the  end  of  its  line,  Missouri  River 
towns  would  enjoy  the  same  privileges  with  St.  Louis  and  Chicago, 
but  because  it  sees  fit  to  construct  a  joint  rate  to  the  Mississippi 
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River  and  Chicago  the  towns  served  by  it  upon  the  Missouri  River 
are  excluded  from  this  business.  The  mere  statement  of  the  fact 
shows  that  this  form  of  discrimination  is  without  justification  and 
should  not  be  permitted. 

It  is  insisted  that  the  public  interest  requires  that  these  intermediate 
cities  should  be  favored  with  some  system  of  rates  which  will  enable 
them  to  handle  this  wool  in  competition  with  Boston  either  by  the 
establishment  of  a  reasonable  transit  privilege  or  by  naming  in-and- 
out  rates  which  are  fairly  equivalent  to  the  through  rate.  Since  this 
Commission  has  held  that  ordinarily  the  through  rate  should  be  some- 
what less  than  the  sum  of  the  intermediate  rates,  this  proposition  re- 
duces itself  to  the  claim  that  transit  or  what  is  equivalent  to  transit 
should  be  permitted.  In  reply  the  carriers  assert  that  this  Commis- 
sion has  set  its  face  against  all  transit  privileges  and  should,  under  no 
circumstances,  require,  even  if  it  has  the  jurisdiction,  the  granting  of 
such  a  privilege. 

Carriers  in  the  past  and  to  some  extent  in  the  present  have  gone  to 
unwarranted  lengths  in  the  granting  of  transit  privileges.  When  the 
right  of  transit  is  applied  in  improper  cases  or  extended  to  an  improper 
degree,  the  result  is  confusion  and  discrimination.  In  so  far  as 
transit  lends  itself  to  the  defeating  of  the  published  rate  or  to  the 
preference  of  one  individual  or  locality  over  another,  this  Commission 
has  condemned  it. 

Transit  in  many  cases  is  beneficial  in  its  application.  When  it  can 
be  applied  without  discrimination  it  results  in  the  diffusion  of  busi- 
ness, in  giving  to  rival  communities  the  relative  advantages  to  which 
they  are  entitled,  and  which  can  be  accorded  them  in  no  other  way, 
and,  generally  speaking,  in  th8  application  of  lower  transportation 
charges.  The  commercial  operations  of  this  country  have  in  many 
instances  grown  up  upon  the  exercise  of  transit  privileges  and  could 
have  been  developed  in  no  other  way.  This  Commission  has  never 
held  that  transit  was  to  be  condemned  in  so  far  as  it  was  beneficial 
and  could  properly  be  applied.  This  case,  we  think,  presents  a  prac- 
tical situation  of  that  kind,  and  what  happened  in  the  establishment 
of  the  present  wool  warehouse  at  Chicago  strongly  indicates  this. 

It  has  been  already  stated  that  the  great  wool  market  of  this 
country  is  Boston.  Wool  in  that  market  is  mainly  handled  by  com- 
mission men,  although  largely  bought  outright  by  dealers.  These 
commission  merchants  and  dealers  purchase  the  wool  upon  the 
ranches  in  the  far  west  at  about  the  time  of  shearing,  and  transport 
it  to  Boston,  where  it  is  put  in  store,  prepared  for  the  factory,  and 
marketed  as  the  demand  arises. 

Some  years  ago  large  producers  of  wool  upon  the  lines  of  the 
Union  Pacific  became  convinced  that  there  was  an  understanding 
between  wool  buyers  from  the  east  which  prevented  competition  and 
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resulted  in  prices  which  were  unduly  low.  Since  in  the  practical 
conduct  of  the  sheep  industry  this  wool  must  be  stored  at  some 
point  when  sheared  and  since  the  necessities  of  the  fiockmasters 
usually  require  them  to  receive  upon  their  wool  at  that  time  a  certain 
per  cent  at  least  of  its  value,  these  men  conceived  the  idea  of  estab- 
lishing a  cooperative  warehouse  of  their  own  where  the  wool  might 
be  handled  in  the  same  way  that  it  was  handled  by  commission  mer- 
chants and  dealers  in  the  east.  For  this  purpose  they  sent  a  repre- 
sentative to  Boston  to  arrange  for  the  construction  of  a  warehouse  at 
that  point  and  for  the  raising  of  money  upon  the  wool  certificates  of 
tliis  warehouse. 

When  the  bankers  of  Boston  were  first  approached  by  this  repre- 
sentative he  received  from  them  a  most  cordial  welcome  and  assur- 
ances that  whatever  money  was  required  could  be  had,  but  as  soon 
as  his  mission  became  known  there  was  a  change  in  the  attitude  of  the 
financial  circles  in  that  city  and  various  objections  began  to  be 
interposed.  It  finally  became  evident  that  it  would  be  impossible  to 
obtain  the  necessary  financial  support  in  Boston,  and  thereupon  this 
same  gentleman  went  to  the  financial  interests  of  Chicago,  from  whom 
he  obtained  the  necessary  backing.  Thereupon  the  present  wool 
warehouse,  which  is  owned  and  operated  by  wool  growers,  was  con- 
structed at  Chicago  and  has  been  in  operation  for  several  years,  to 
the  entire  satisfaction  of  its  promoters. 

This  institution  insists  that  it  ought  to  be  given  an  opportunity  to 
do  business  in  so  far  as  the  freight  rate  is  concerned  in  competition 
with  similar  establishments  upon  the  Atlantic  seaboard,  and  wool 
growers  insist  that  rates  should  be  so  adjusted  that  other  similar 
warehouses  can  be  established  at  intermediate  points.  It  seems  per- 
fectly evident  to  us  that  the  public  interest  so  requires. 

Nor  is  there  any  apparent  reason  why  this  may  not  properly  be 
done.  So  far  as  this  record  discloses  and  so  far  as  we  can  foresee  from 
the  manner  in  which  tliis  wool  is  handled,  no  complications  would 
arise  if  this  western  wool  were  to  be  given  the  right  of  transit.  Wool 
is  produced  in  considerable  quantities  in  territory  east  of  the  Missis- 
sippi River  through  which  this  western  wool  moves  to  final  destina- 
tion, and  we  know  from  one  case  already  passed  upon  by  the  Com- 
mission that  this  eastern  wool  is  concentrated  and  prepared  for  mar- 
ket in  the  same  way  as  the  western  wool.  If  dealers  were  allowed  to 
combine  the  eastern  and  western  wools  in  their  warehouses,  it  is  pos- 
sible that  there  might  be  substitution  of  tonnage  in  transit,  which 
would  defeat  the  rate  or  result  in  undue  discrimination;  but  appar- 
ently this  could  not  happen  if  the  western  wool  were  kept  entirely  by 
itself,  as  is  done  to-day  at  Omaha  under  their  limited  transit  privi- 
leges, and  at  Chicago  in  the  present  wool  warehouse. 

It  is  said,  however,  that  even  though  this  ought  as  matter  of  fact 
to  be  required,  the  Commission  has  no  jurisdiction  as  matter  of  law 
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to  establish  a  transit  privilege,  and  numerous  declarations  of  this  body 
to  that  effect  are  cited. 

In  Diamond  Mills  v.  B.  dk  M.  R.  R.,  9  I.  C.  C,  311,  the  Commis- 
sion held  that  it  had  no  jurisdiction  to  require  carriers  to  accord 
the  privilege  of  milling  in  transit.  That  case  was  decided  in  Novem- 
ber, 1902,  and  in  deciding  it  the  following  language  was  used: 

Would  it  be  claimed  that  the  shipper  might,  as  a  matter  of  right,  stop  a  carload  of 
corn  at  an  intermediate  point,  grind  it,  and  send  it  on  to  destination  at  the  through 
rate?  Certainly  not.  It  is  universally  understood  that  the  right  of  milling  in  transit 
is  a  special  privilege  for  which  extra  compensation  is  usually  exacted  and  which  ia 
only  permitted  under  certain  terms  and  conditions  (p.  315). 

This  must  not  be  construed  as  a  condemnation  of  milling  in  transit.  The  funda- 
mental idea  involved  is  very  generally  recognized  in  railway  operation,  as  in  the 
reconsignment  privileges  accorded  to  many  commodities,  tho  milling  of  grain,  the 
dressing  of  lumber,  the  floating  of  cotton,  etc.  The  Commission  has  approved  the 
latter  practice  in  8  I.  C.  C,  121,  and  doubtless  in  many  instances  the  application  of 
the  principle  is  of  great  benefit  to  the  public.  A  complete  system  of  interstate  rail- 
way regulation  would  probably  give  the  regulating  body  authority  to  determine  when 
privileges  of  this  kind  should  be  accorded,  and  upon  what  terms,  for  they  all  enter 
into  and  are  really  a  part  of  the  rate;  but  no  such  authority  is  conferred  upon  this 
Commission  by  the  present  act.  Still  less  should  it  be  understood  that  railway  com- 
panies can  in  the  granting  of  this  and  similar  privileges  discriminate  unduly  between 
shippers,  localities,  or  commodities  (p.  31G). 

In  Koch  v.  P.  R.  R.  Co.,  10  I.  C.  C.,  675,  decided  April  11,  1905,  the 
same  ruling  was  made,  in  the  following  terms : 

Shippers  are  not  entitled  as  a  matter  of  right  to  mill  grain  in  transit  and  forward  the 
milled  product  under  the  through  rate  in  force  on  tho  grain  from  the  point  of  origin  to 
the  place  of  ultimate  destination,  Diamond  Mills  Co.  v.  B.  &  M.  R.  R.,  9  I.  C.  C, 
311,  butallowance  of  the  privilege  by  a  carrier  to  shippers  in  one  section  must  bo  with- 
out wrongful  prejudice  to  the  rights  of  shippers  in  another  section  served  by  its  line. 

Both  these  cases  were  decided  under  the  act  as  it  stood  previous 
to  the  amendment  of  1906.  By  that  amendment  the  powers  of  the 
Commission  were  much  enlarged  and  by  the  subsequent  amendment 
of  June  18,  1910T,  tho  jurisdiction  of  this  body  to  deal  with  matters 
of  this  kind  was  further  amplified.  At  present  by  the  terms  of  the 
15th  section — 

The  Commission  is  hereby  authorized  and  empowered  to  determine  and  prescribe 
what  will  be  the  just  and  reasonable  individual  or  joint  rate  or  rates,  charge  or  charges 
to  be  thereafter  observed  in  such  case  as  the  maximum  to  be  charged,  and  what  indi- 
vidual or  joint  classification,  regulation  or  practice  is  just,  fair,  and  reasonable  to  be 
thereafter  followed. 

It  is  impossible  to  compare  the  15th  section  as  it  stood  previous  to 
the  amendment-  of  1906,  with  the  same  section  to-day,  without 
reaching  the  conclusion  that  it  was  the  intention  of  Congress  to  invest 
this  Commission  with  full  authority  over  interstate  rates  and  what- 
ever regulations  or  practices  entered  into  those  rates  and  determined 
their  value  and  availability  to  individuals  or  communities. 
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Transit  is  a  practice  of  universal  prevalence.  There  is  not  probably 
a  railroad  in  the  whole  United  States  handling  any  considerable 
amount  of  business  into  whose  tariffs  it  is  not  incorporated.  There 
is  not  a  state  commission  with  authority  to  establish  rates  which 
docs  not  exercise,  as  a  part  of  that  authority,  the  right  to  prescribe 
and  enforce  proper  transit  privileges.  This  Commission  can  not,  as 
tariffs  are  now  constructed  and  as  railroad  business  is  now  conducted, 
properly  supervise  and  regulate  the  interstate  rates  and  practices  of 
this  country  without  authority  over  transit.  In  the  Diamond  Mills 
case j  supra,  we  said: 

A  complete  system  of  interstate  railway  regulation  would  probably  give  the  regu- 
lating body  authority  to  determine  when  privileges  of  this  kind  should  be  accorded 
and  upon  what  terms,  for  they  all  enter  into  and  are  really  a  part  of  the  rate. 

While  this  Commission  has,  since  the  amendment  of  1906,  fre- 
quently followed  the  cases  which  were  decided  previously  to  that 
date,  in  no  case  have  we  declined  to  establish  a  transit  privilege 
where  the  facts  showed  that  the  establishment  of  that  privilege  was 
required.  Upon  a  further  consideration  of  that  subject  we  hold  that 
transit  is  a  practice  or  regulation  included  within  the  provisions  of 
the  loth  section,  over  which  this  Commission  has  jurisdiction,  and 
that  wo  may,  in  a  case  like  this,  require  carriers  to  accord  that 

privilege. 

For  the  granting  of  this  privilege  carriers  should,  however,  charge 
a  reasonable  compensation.  It* has  been  the  custom  of  railroads  in 
many  cases  to  give,  as  a  part  of  the  rate,  special  privileges  of  this 
kind,  which  were  sometimes  availed  of  and  sometimes  not,  and  it 
often  happens  that  the  rate  itself  is  justified  upon  the  ground  that 
those  privileges  are  allowed.  Proper  rate  making  secures  to  every 
shipper  the  performance  of  the  transportation  service  for  no  more 
than  a  reasonable  charge  and  requires  of  every  shipper  the  payment 
for  every  service  performed  of  what  is  reasonable. 

What  is  here  said  as  to  transit  must  not  be  construed  as  modifying 
the  views  of  the  Commission  hitherto  expressed  upon  that  general 
subject.  We  hold  that  traasit  is  a  regulation  or  practice  over  which 
this  Commission  has  control,  and  we  further  hold  that  upon  the  facts 
in  this  particular  case  it  should  be  accorded  under  the  conditions 
specified;  but  we  do  not  thereby  intend  to  modify  in  any  respect  the 
views  of  the  Commission  as  expressed  in  its  previous  opinion,  In  the 
Matter  of  Substitution  of  Tonnage  at  Transit  Points,  18  I.  C.  C,  280, 
neither  should  what  is  said  as  to  charging  for  the  transit  privilege  be 
laid  hold  of  to  impose  a  charge  for  this  and  similar  privileges  where 
there  is  no  reduction  in  the  rate. 

We  come  now  to  the  determination  of  the  rates  themselves,  in 
accordance  with  the  conclusions  reached  in  the  foregoing  discussion. 
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The  rates  prescribed  are,  in  all  cases,  in  carloads,  with  a  minimum 
for  sacked  wool  of  24,000  pounds  in  the  standard  36-foot  car,  and 
with  a  corresponding  increase  in  minimum,  if  the  carriers  elect,  with 
cars  of  larger  size.  In  case  of  wool  compressed  to  a  density  of  19 
pounds  to  the  cubic  foot  the  minimum  is  32,000  pounds  for  a  36-foot 
car,  with  a  corresponding  increase  for  larger  sizes. 

The  rates  which  we  establish  are  in  all  cases  through  rates  to  eastern 
destinations,  but  in  arriving  at  those  rates  it  is  more  satisfactory  to 
follow  the  method  now  pursued  by  the  carriers  and  to  establish  over 
what  may  be  termed  the  western  lines  rates  up  to  a  certain  point,  and 
from  thence  over  the  eastern  lines  rates  to  final  destination.  Rates 
will  be  named  upon  the  following  systems:  Great  Northern;  North- 
ern Pacific;  Burlington;  Denver  &  Rio  Grande;  Union  Pacific;  and 
Santa  Fe. 

While  wool  is  handled  upon  other  lines,  these  carriers  transport  the 
bulk  of  that  commodity  and  dominate  the  rates.  The  northern  lines 
will  be  first  dealt  with. 

Through  rates  are  at  present  constructed  upon  these  lines  by  nam- 
ing a  rate  over  the  western  line  to  St.  Paul  and  Duluth  and  a  second 
rate  over  the  eastern  lines  to  the  Atlantic  seaboard.  Rates  upon  the 
western  lines  up  to  Duluth  and  St.  Paul  will  be  first  considered. 

The  testimony  shows  that  upon  the  Northern  Pacific*  Mandan, 
N.  Dak.,  is  that  point  at  which  wool  shipments  in  any  considerable 
quantity  begin.  Mandan  is  450  miles  from  St.  Paul.  The  pres- 
ent rate  on  wool  is  65  cents  to  St.  Paul  and  Duluth.  The  fourth 
class  rate  is  51  cents.  We  are  of  the  opinion  that  the  present  rate  on 
wool  is  excessive  and  that  it  ought  not  to  exceed  from  Mandan  to  St. 
Paul  and  Duluth,  when  for  movement  beyond,  50  cents.  Beyond 
Mandan  the  rate  should  increase  2  cents  for  every  25  miles. 

The  first  wool-producing  station  upon  the  Great  Northern  is  Mon- 
dak,  Mont.,  distant  from  Duluth  633  miles.  The  present  rate  from 
Mondak  to  Duluth  on  wool,  in  carloads,  is  90  cents.  In  our  opinion 
this  is  excessive  and  should  not  exceed  63  cents  per  100  pounds,  in 
sacks.  Beyond  this  point  the  rate  should  increase  not  exceeding  2 
cents  for  every  25  miles. 

The  present  rates  from  St.  Paul  to  the  east  are  60  cents  to  Boston, 
and  55  cents  to  New  York,  upon  wool  in  sacks.  The  fourth  class  rate, 
all  rail,  is  64  cents  to  Boston,  and  60  cents  to  New  York.  The  dis- 
tance to  New  York,  all  rail,  is  practically  1,400  miles.  In  our  opinion 
these  lines  ought  not  to  be  required  to  establish  lower  rates  than 
those  now  in  force  either  upon  sacked  wool  or  baled  wool  from  St. 
Paul  and  Duluth  to  these  eastern  destinations. 

The  average  distance  from  Colorado  common  points  to  St.  Louis 
or  the  Mississippi  River  by  the  short  line  is  about  900  miles.  In 
Kxndd  v.  N.  Y.,  N.  H.  dk  H.  R.  B.  Co.,  15  I.  C.  C,  555,  we  estab- 
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lished  a  fourth-class  rate  between  St.  Louis  and  Denver  of  80}  rents. 
In  our  opinion  the  present  rates  on  wool  from  Colorado  common 
points  to  St.  Ijouis,  which  are  SI. 15  per  100  pounds,  are  excessive  and 
ought  not  to  exceed,  in  sacks,  for  the  future  80  cents  per  100  pounds. 
Beginning  at  Cheyenne  upon  the  Union  Pacific  and  going  west 
these  rates  should  increase  2  cents  for  each  25  miles. 

Beginning  at  Trinidad  upon  the  Santa  Fe  and  going  west  the  same 
measure  of  increase  should  be  applied. 

Upon  the  Denver  £  Rio  Grande  a  rate  of  90  cents  may  be  applied 
at  the  first  station  west  of  Pueblo,  beyond  which  the  rate  should 
increase  at  stations  upon  its  main  line  not  exceeding  2  cents  for  each 
25  miles. 

Upon  the  line  of  the  Burlington  between  Omaha  and  Billings  the 
rate  from  Alliance,  Nebr.,  to  St.  Louis  should  not  exceed  71  cents, 
and  beyond  Alliance  should  increase  by  not  to  exceed  2  cents  for 
every  25  miles. 

Rates  should  be  constructed  in  the  manner  above  indicated  upon 
both  branch  and  main  linos  of  the  Great  Northern,  Northern  Pacific, 
Burlington,  Union  Pacific,  and,  in  connection  with  the  latter,  upon 
the  Oregon  Short  Line,  Oregon- Washington  Railroad  ft  Navigation 
Company  and  upon  the  Santa  Fe.  Upon  the  Denver  ft  Rio  Grande 
these  rates  should  apply  only  at  stations  upon  its  main  line. 

It  was  urged  upon  the  argument,  and  is  probably  true,  that  rates 
from  points  upon  the  Colorado  Midland,  the  narrow  gauge  lines  of  the 
Denver  £  Rio  Grande  and  Western  Pacific  might  properly  be  • 
what  lijgher,  as  measured  by  distance,  than  the  rates  above  ii 
Each  situation  of  that  kind  must  be  dealt  with  by  itself. 
The  above  rates  are  in  all  cases  upon  sacked  wool.     In  oui 

rates  upon  baled  wool  of  the  density  an 

before  indicated  should  be  less  by  15  per  i 

named  for  sacked  wool.     In  computing 

than  one-half  cent  should  be  disregards 

more  should  be  treated  as  1  cent. 
The  present  fourth-class  rate  from  St. 

to  Now  York  41  cents.     In  our  opinio] 

would  be  constructed  from  western  point 

tions  by  adding  to  the  rates  which      i  ha 

in  case  of  sacked  wool  52  cents  to  ]    «tc 

in  case  of  baled  wool  47  cents  to .        i 
The  rates  so  established  may      ni 

through  rates  or  as  proportional  I 

River  or  any  other  point  sell 

be  applied  only  to  an  actual  i 

applied  when  the  traffic 

the  shipper,  and  rebilled  ft 
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Transit  should  be  allowed  at  intermediate  points  on  a  direct  line 
upon  payment  of  2}  cents  per  100  pounds,  and  upon  the  condition 
that  it  applies  only  to  wool  originating  west  of  the  Mississippi  River, 
which  must  be  kept  separate  from  wool  originating  at  points  east  of 
the  river. 

Xo  order  establishing  these  rates  will  be  made  at  the  present  time, 
but  carriers  will  be  given  until  May  1  in  which  to  check  in  rates  in 
substantial  accord  with  this  opinion.  If  that  has  not  been  done  we 
shall  then  proceed  to  the  making  of  a  definite  order. 

6.   FOURTH   SECTION   APPLICATIONS. 

The  rate  on  wool  in  bales  from  Pacific  coast  terminals  to  the 
Atlantic  seaboard  and  all  intermediate  territory  is  $1  per  100  pounds; 
*    that  is,  the  rate  from  San  Francisco,  for  example,  to  Omaha,  Chicago, 
and  Boston  is  a  blanket  rate  of  SI. 

As  we  proceed  from  the  Pacific  coast  terminal  east  the  rate  is  con- 
structed by  adding  to  the  terminal  rate  the  rate  on  baled  wool  from 
the  interior  point  to  the  terminal  point.  If,  for  example,  the  rate 
from  station  A  to  Portland,  Oreg.,  is  50  cents  per  100  pounds,  the 
rate  on  baled  wool  from  that  station  to  Boston  and  intermediate 
points  is  SI. 50. 

Formerly,  no  rate  on  sacked  wool  was  made  from  station  A  by  rail 
to  the  east,  but  in  consequence  of  proceedings  begun  by  the  Railroad 
Commission  of  Oregon,  to-day  there  is  usually  in  effect  a  rate  on 
sacked  wool  which  is  25  cents  per  100  pounds  higher  than  the  rate  on 
baled  wool. 

In  view  of  the  fact  that  the  cost  of  baling  this  wool  at  Pacific  coast 
terminals  seems  to  be  25  cents  per  100  pounds,  it  is  perhaps  well 
enough  to  permit  the  establishment  of  rates  on  sacked  wool,  from  all 
this  territory  controlled  by  the  water  competitive  rate,  which  are 
25  cents  per  100  pounds  higher  than  the  corresponding  rate  upon 
wool  in  bales. 

It  will  be  seen  therefore  that  proceeding  east  from  Pacific  coast 
terminals  rates  gradually  increase  until  finally  a  point  is  reached 
where  the  rate  as  it  increases  from  the  west  meets  the  rate  increasing 
from  the  east. 

At  the  present  time  this  line  of  meeting  coincides  roughly  with  the 
eastern  boundary  of  California,  Oregon,  and  Washington,  so  that  it 
may  be  said,  in  general  terms,  that  rates  from  points  west  of  this  line 
to  the  Atlantic  seaboard  are  lower  than  rates  immediately  to  the  east. 
Transcontinental  lines  therefore  violate  the  fourth  section  in  trans- 
porting wool  taken  up  to  the  west  of  this  line  through  the  higher 
intermediate  points  of  origin  to  the  east,  and  they  ask  by  their 
fourth-section  applications  to  be  allowed  to  continue  this  practice. 
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The  higher  intermediate  charge  is  justified  upon  the  ground  that 
the  more  distant  rate  is  compelled  by  water  competition.  In  such 
cases  the  Commission  has  established  certain  rules  for  its  guidance. 

First.  Is  it  true  that  the  long-distance  rate  is  forced  by  water  com- 
petition ?  The  evidence  in  this  case  conclusively  shows  that  wool  is 
transported  from  Pacific  coast  terminals  to  New  York  for  not  exceed- 
ing 65  cents  per  100  pounds.  It  is  plain  that  rail  carriers  could  hardly 
maintain  a  rail  rate  exceeding  the  present  dollar  charge.  We  find, 
therefore,  that  water  competition  does  force  the  rate  of  SI  from 
Pacific  coast  terminals  to  the  Atlantic  seaboard. 

Second.  Is  the  long-distance  rate  which  has  been  established  in 
view  of  water  competition  less  than  would  otherwise  be  reasonable  1 

Upon  this  point  the  finding  must  be  that  it  is.  This  rate  applies 
for  a  distance  of  3,000  miles,  and  we  have  held  in  this  proceeding  that 
$1  would  bo  a  reasonable  rate  for  a  very  much  less  distance  over  these 
same  lines. 

Tliird.  Are  the  rates  at  intermediate  points  reasonable  1 

Wo  have  prescribed  certain  rates  from  this  intermediate  territory 
to  various  eastern  destinations,  and  these  rates  must  be  assumed  by 
us  in  acting  upon  these  applications  to  be  reasonable  rates.  Rates 
from  territory  contiguous  to  the  Pacific  coast  are  formed  by  combi- 
nation upon  Pacific  coast  terminals  in  the  manner  above  indicated, 
increasing  until  they  meet  the  rates  prescribed  by  the  Commission 
as  reasonable  from  intermediate  territory.  Without  holding  that  a 
rate  constructed  by  full  combination  on  a  competitive  rate  is  of 
necessity  reasonable,  we  are  of  the  opinion  and  find  that  rates  on 
wool,  if  constructed  in  the  manner  outlined,  without  discrimination, 
will  be  just  and  reasonable.  In  other  words,  so  long  as  rates  to 
intermediate  territory  are  constructed  upon  the  mileage  scale  pre- 
scribed in  this  opinion,  increasing  with  distance  until  they  meet  the 
effect  of  water  competition,  and  so  long  as  the  water  competitive 
rates  are  themselves  made  by  combination  upon  the  terminal  rate, 
uniformly  and  without  discrimination,  the  rate  on  sacked  wool  not 
exceeding  that  on  baled  wool  by  more  than  25  cents  per  100  pounds, 
from  such  water-controlled  territory,  we  find  that  the  entire  fabric  of 
rates  is  a  just  and  reasonable  one,  and  therefore  that  the  intermediate 
rate  with  respect  to  any  more  distant  competitive  rate  is  just  and 
reasonable. 

Fourth.  It  remains,  finally,  to  inquire  whether  the  carriers,  in  th* 
adjustment  of  these  rates  have  been  guilty  of  any  undue  discrimina- 
tion, whether  rates  so  constructed  unduly  prefer  one  locality  to 
another.     In  passing  upon  this  point,  each  case  must  stand  by  itself. 

In  no  case  is  the  rate  to  any  intermediate  destination  point  higher 
than  that  to  the  more  distant  point  at  the  present  time.  By  this 
adjustment  of  rates  carriers  recognize  to  an  extent  market  competi- 
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tion,  but  this  is  a  discrimination  in  favor  of  the  intermediate  point 
in  the  east,  and  so  far  as  we  can  see  it  produces  no  undue  discrimi- 
nation against  the  intermediate  point  in  the  west.  The  freight  rate, 
as  already  said,  is  not  a  controlling  or  a  serious  factor  in  determining 
where  wool  shall  or  shall  not  be  produced.  There  is  before  us  no 
question  of  rival  cities  or  of  contending  markets,  and-we  hold  that,  as 
this  commodity  is  actually  handled  there  is  no  undue  discrimination. 
So  long  as  every  point  of  production  is  given  a  rate  which  we  hold 
to  be  reasonable  and  so  long  as  the  effect  of  water  competition  is 
applied  uniformly  and  without  preference  to  these  western  points  of 
origin,  we  are  inclined  to  grant  relief  under  the  fourth  section;  that 
is,  to  permit  the  carriers  to  construct  and  maintain  rates  upon  the 
basis  above  indicated,  without  reference  to  the  rule  of  the  fourth 
section. 

Several  applications  for  relief  from  the  fourth  section  were  set  down 
for  hearing  along  with  this  general  investigation.  The  fundamental 
and  most  important  one  is  that  just  disposed  of.  Most  others  arise 
in  cases  where  the  circuitous  line  meets  the  rate  of  the  direct  line. 
For  example,  the  rate  from  Butte,  Mont.,  to  Boston  is  made  by  the 
Northern  Pacific,  which  is  the  short  line.  The  Union  Pacific  reaches 
Butte  and  handles  wool  from  Butte  at  the  rate  established  by  the 
Northern  Pacific,  but  the  carriage  is  through  territory  from  which 
rates  fixed  as  reasonable  by  this  Commission  are  higher  than  from 
Butte.  In  this  case  and  in  similar  cases  the  relief  prayed  for  should 
be  granted,  if  each  locality  enjoys  that  rate  to  which,  by  virtue  of  its 
location,  it  is  justly  entitled.  The  route  by  which  the  traffic  is  hauled 
must  be  a  matter  of  indifference.  This  statement  only  applies  where 
no  competitive  conditions  which  the  carriers  may  control  enter  into 
the  situation. 

Two  or  more  of  the  fourth-section  applications  which  were  set  down 
for  hearing  involve  the  right  to  charge  lower  rates  from  El  Paso  and 
other  cognate  points  than  are  made  from  intermediate  territory. 
These  Texas  rates  are  largely  controlled  by  competition  through  Gal- 
veston, and  practically  no  testimony  with  respect  to  this  situation  is 
found  in  this  record.  To  pass  finally  upon  these  applications  may 
require  the  taking  of  additional  testimony;  and  they  will  not  there- 
fore be  disposed  of  at  this  time. 

No.  3939  contains  a  prayer  for  reparation,  but  that  question  is 
reserved  for  further  consideration. 
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rdains  a  more  and  sometimes  a  less  extensive  use  of 
i  from  this  material. 

e  mohair  used  in  this  country  is  imported,  but  attempts 
lade  to  establish  the  industry  within  our  own  borders, 
lit  that,  to-day,  this  article  is  produced  in  very  consid- 
ities  in  New  Mexico,  in  the  far  northwest,  and  in  a  less 
ler  parts  of  the  United  States.  The  testimony  indicates 
ever  been  a  very  profitable  industry,  but  that  it  can  be 
.  regions  where  other  industries  will  not  thrive, 
prepared  for  shipment  like  wool,  in  both  sacks  and  bales, 
lewhat  heavier  than  wool.  The  physical  incidents  of 
ation  are  almost  exactly  the  same  as  with  wool.  Its 
ewhat  greater  than  that  of  wool  in  the  grease  in  those 
)  mohair  is  produced,  although  the  lower  grades  of  mohair 
>r  as  much  as  the  higher  grades  of  wool. 
'  noted,  wool  under  the  western  classification  takes  no 
g  but  is  second  class,  any  quantity,  in  sacks  and  third 
antity,  in  bales.  Mohair  is  rated  as  first  class,  any  quan- 
e  part  of  the  wool  produced  in  these  western  regions  is 
irket  upon  a  commodity  rate  which  is  less  than  the  class 
.h  few  exceptions  no  commodity  rates  are  extended  to 
9  complainant  insists  that  mohair  should  be  given  the 
nation  and  the  same  rates  as  wool. 

nt  traffic  officials  who  were  examined  upon  this  subject, 
:ord  admitted  that  the  present  treatment  accorded  to 
mohair  was  not  fair  and  that  the  rates  should  be  revised.  One  of 
them  stated  that  he  knew  of  no  reason  why  the  same  rate  should  not 
be  applied  to  mohair  and  wool.  While  most  of  the  traffic  officials 
thought  the  rate  upon  mohair  should  be  somewhat  higher  than  upon 
wool,  the  only  reason  given  for  that  opinion  was  the  greater  value. 

After  carefully  considering  this  matter  we  can  see  no  substantial 
reason  why  mohair  should  be  required  to  pay  a  higher  rate  of  trans- 
portation than  wool.  In  our  opinion  it  should  be  classified,  under 
the  western  classification,  as  second  class  in  less  than  carloads  and 
as  fourth  class  in  carloads,  with  a  minimum  of  24,000  pounds  for  a 
standard  36-foot  car,  and  an  increase  for  larger  cars.  We  are  also 
of  the  opinion  that  the  rates  which  have  been  found  reasonable  in  the 
Wool  case,  supra,  which  is  to  that  extent  referred  to  and  made  a  part  of 
this  opinion,  ought  not  to  be  exceeded  in  the  transportation  of  mohair. 
No  order  will  be  issued  at  this  time,  since  rates  on  mohair  should 
be  dealt  with  in  the  tariffs  of  the  railways  whenever  the  wool  rates 
aio  revised. 

All  questions  as  to  reparation  are  reserved  for  further  consideration. 
•Hi  I.  c.  c 


No.  3909. 

LIBERTY  MILLS 
v. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY 

ET  AL 


Submitted  December  7,  1911.     Decided  April  1,  1919. 


As  provided  in  the  tariffs  of  the  defendants,  charges  on  certain  shipments  of 
grain  products  were  assessed  at  the  rates  in  effect  when  the  shipments 
moved  from  the  milling  point  and  not  at  the  rates  in  effect  when  the  grain 
moved  from  point  of  origin.    Reparation  denied  on  the  facts  of  the  case. 

William  O.  Vertrees  and  F.  S.  Bright  for  complainant. 

John  B.  Heebie,  Albert  S.  Brandeis,  and  W.  A.  Colston  for  Louis- 
ville &  Nashville  Railroad  Company. 

Claude  Waller  and  R.  Walton  Moore  for  Nashville,  Chattanooga 
A  St.  Louis  Railway. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  in  this  proceeding  seeks  reparation,  and  in  bar 
of  the  demand  the  defendants  plead  the  statute  of  limitations.  They 
also  contest  the  claim  on  the  merits. 

During  the  period  from  August  to  December,  1908,  the  complain- 
ant shipped  out  of  Nashville,  in  less-than-carload  lots  and  to  destina- 
tions in  other  states  in  the  southeast,  flour  and  bran  and  corn  meal 
that  had  been  milled  by  it  from  grain  shipped  from  the  Ohio  River 
crossings  during  the  period  from  February  19  to  July  31, 1908.  The 
traffic  moved  under  any-quantity  rates.  The  case  turns  on  the  fact 
that  the  net  rates  applied  on  the  products  moving  out  of  Nashville 
were  the  balance  of  the  through  rates  in  effect  on  the  date  of  the  re- 
shipments  and  not  the  balance  of  the  through  rates  in  effect  when 
the  grain  commenced  to  move  from  the  several  points  of  origin. 

A  tariff  that  became  effective  on  August  1, 1908,  after  the  inbound 
shipments  of  the  wheat  and  corn  had  been  completed  but  before  the 
outbound  shipments  of  the  products  from  the  transit  point  had  com- 
menced, raised  the  rates  on  grain  and  grain  products  by  8  orate 
per  100  pounds.    The  charges  were  collected  by  the  defendants  on 
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that  basis.  The  demand  of  the  complainant  is  for  reparation  on  the 
basis  of  the  through  rates  in  effect  on  flour  and  bran  when  the  wheat 
moved  into  the  milling  point    The  amount  claimed  is  $2,792.53. 

As  the  defendants  plead  the  bar  of  the  statute,  it  is  well  to  dispose 
of  that  question  first :  The  formal  complaint  now  before  us  was  filed 
on  March  6,  1911;  but  the  claim  was  first  brought  to  our  attention 
on  July  23,  1910.  On  that  date  two  formal  petitions,  one  against 
the  Louisville  &  Nashville  and  the  other  against  the  Nashville,  Chat- 
tanooga &  St.  Louis,  were  presented  by  the  complainant.  They  were 
returned  by  the  secretary  of  the  Commission  for  correction  of  de- 
fects in  form  and  substance.  It  seems  that  the  secretary  also  in- 
formed the  complainant  that  the  defendant  carriers  could  make 
reparation  without  an  order  from  the  Commission  because  "  the 
charges  exacted  on  the  shipment  were  clearly  in  excess  of  the  legal 
tariff  rate  in  effect  at  the  time  of  the  movement ; "  and  the  complain- 
ant was  advised  to  take  the  matter  up  with  the  carriers  with  a  view 
to  effecting  an  amicable  adjustment.  The  papers  attached  to  the 
petitions  were  also  returned  to  the  complainant,  and  nothing  further 
was  heard  of  the  matter  until  the  formal  complaint  now  of  record 
was  filed.  While  the  two  petitions  failed  to  set  out  either  the  points 
of  origin  or  the  points  of  destination  of  the  shipments  in  question, 
and  contained  no  description  of  them  by  date  or  otherwise,  it  appears 
that  the.  original  inbound  expense  bills  and  copies  of  the  outbound 
bills  of  lading  were  attached  to  the  complaints.  In  these  documents 
the  car  numbers,  waybill  numbers,  points  of  origin,  and  destination 
were  all  shown.  The  amount  of  reparation  claimed  against  each  of 
the  defendants  was  fully  set  forth  in  the  petitions.  The  general  basis 
of  the  claim  was  also  set  up.  Under  such  circumstances  we  can  not 
doubt  that  the  case  comes  fully  within  the  accepted  ruling  of  the 
Commission  that  the  informal  presentation  of  claims  of  this  char- 
acter stops  the  running  of  the  statute.  The  act  of  the  secretary  of 
the  Commission  in  returning  the  papers  with  the  suggestion  that  the 
matter  was  one  for  amicable  adjustment  ought  not  to  operate  against 
the  complainant,  particularly  in  view  of  the  fact  that  this  advice  was 
volunteered  by  the  secretary  and  was  based  upon  a  misapprehension 
of  the  situation. 

There  is  another  technical  question  on  the  record.  The  Louis- 
ville &  Nashville  and  the  Nashville,  Chattanooga  &  St.  Louis  are 
the  carriers  named  as  defendants.  It  appears  that  all  the  shipments 
moved  over  their  lines,  but  many  carriers  not  named  as  defendants 
also  participated  in  the  hauls.  This  defect  appears  in  the  petition 
before  us  as  well  as  in  the  two  petitions  first  received  by  the  Com- 
mission as  above  related.  In  that  respect  the  case  seems  to  come 
within  our  ruling  in  Rehberg  dk  Co.  v.  E.  R.  R.  Co.,  17  I.  C.  C,  508. 
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The  real  point  in  the  case  is  whether  the  through  rates  on  floor, 
bran,  and  corn  meal  in  effect  when  the  grain  moved  into  Nashville 
from  the  Ohio  River  crossings  should  be  applied  on  the  products 
moving  from  the  mill,  or  whether  the  products  should  take  from 
Nashville  the  balance  of  the  through  rates  in  effect  when  they  moved 
out  of  the  milling  point. 

The  general  question  as  to  the  rates  legally  applicable  on  products 
milled  in  transit  first  arose  under  the  amended  act,  as  those  who 
have  followed  our  deliberations  will  recall,  in  the  proceeding  entitled 
In  the  Matter  of  Through  Routes  and  Through  Rates,  12  L  C.  C,  168, 
where  it  was  held  that  the  rates  out  of  the  milling  point  in  effect  at 
the  time  the  raw  material  commenced  to  move  into  the  milling  point 
were  the  legal  rates  to  apply,  and  not  the  rates  in  effect  when  the  fin- 
ished product  moved  from  the  milling  point  The  ruling  was  much 
discussed  throughout  the  country,  and  the  question  then  arose  upon 
an  informal  complaint  as  to  whether  rates  in  force  when  the 
finished  product  was  shipped  from  the  milling  point  could  be  made 
legally  applicable  under  express  and  affirmative  tariff  provisions  to 
that  effect.  This  phase  of  the  question  was  under  consideration  by 
the  Commission  at  the  very  time  these  shipments  of  flour  and  bran 
were  being  made  from  Nashville.  The  last  shipment  moved  in 
December,  1908.  It  was  on  November  13,  1908,  that  our  views  on 
that  question  were  announced  in  Conference  Ruling  119,  which  reads 
as  follows: 

Upon  Inquiry  whether  a  proposed  tariff  rule  providing  that  "the  rate  to  be 
applied  on  all  outbound  transit  grain  of  record  shall  be  the  specific  rate  that  Is 
lawfully  in  effect  from  Chicago  at  the  time  the  grain  is  reshlpped  "  may  law- 
fully be  incorporated  in  a  tariff;  Held,  That  the  Commission  can  not  sanction 
the  rule,  and  that  the  grain  can  move  only  as  a  through  movement  on  the 
through  rate  in  effect  at  the  time  it  starts,  or  as  a  local  movement 

At  that  time,  and  indeed  for  more  than  40  years  prior  thereto, 
these  defendants  had  been  offering  their  shippers  transit  privileges 
on  grain;  and  it  had  been  their  custom,  and  the  tariffs  in  effect  at 
this  time  specifically  so  provided,  to  apply  on  the  milled  product?  of 
grain  forwarded  from  the  transit  point  the  balance  of  the  through 
rate  or  the  proportional  rate  in  effect  on  the  date  of  such  reshipment 
or  reconsignment.  No  doubt  had  been  suggested  in  that  part  of  the 
country  as  to  the  legality  of  the  practice  up  to  the  time  when  the 
Commission  announced  a  different  principle  in  the  ruling  now  gener- 
ally accepted  as  correct.  When  that  ruling  was  made  publit,  the 
shippers  and  carriers  south  of  the  Ohio  River  at  once  called  atten- 
tion to  the  fact  that  it  changed  a  practice  of  long  standing  in  that 
quarter;  and  they  asked  for  a  further  consideration  of  the  matter 
and  a  recognition  by  the  Commission  of  the  legality  of  the  applica- 
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tion  of  the  through  rate  in  effect  at  the  time  the  product  moves  from 
the  milling  point,  whenever  it  was  so  expressly  provided  in  the  tariff. 
As  a  result  of  these  representations  a  further  investigation  was  en- 
tered upon  by  the  Commission,  finally  resulting,*  on  June  28,  1909, 
in  a  report  in  the  proceeding  entitled  In  re  Milling  in  Transit  Rates, 
17  I.  C.  G,  113,  in  which,  adhering  to  our  previous  ruling,  it  was  held : 

Whenever  by  any  transit  arrangement  through  rates  are  applied,  such  through 
rotes  must  be  as  of  the  date  of  the  first  movement  of  the  shipment  from  the 
point  of  origin  under  such  through  rates. 

After  this  announcement  the  defendants  accepted  that  view  of  the 
law  and  adjusted  their  tariffs  accordingly;  and  we  do  not  understand 
that  they  now  contend  either  that  there  was  error  in  the  conclusions 
reached  in  that  case  or  in  the  principle  announced  in  Conference 
Ruling  No.  119.  But  they  are  urging  here  that  a  different  practice 
had  prevailed  in  that  part  of  the  country  for  many  years;  that  not 
only  the  defendants  but  the  grain  dealers  and  millers  in  that  section, 
including  the  complainant,  joined  in  good  faith  in  asking  further 
consideration  of  the  question  by  the  Commission ;  and  that  there*  was 
a  general  understanding  on  the  part  of  all  concerned  that  while  the 
Commission  had  the  matter  under  further  examination  the  previous 
practice  would  be  continued.  As  a  matter  of  fact  th^previous  prac- 
tice was  continued,  and  all  grain  dealers  and  shippers,  until  our  rul- 
ing in  the  case  cited  was  made  public,  continued  to  pay  the  rates  in 
effect  at  the  time  of  the  outbound  movement.  The  complainant  and 
its  competitors  therefore  conducted  their  business  on  the  basis  of  the 
same  rates,  and  these  rates  are  not  shown  to  have  been  excessive.  On 
the  contrary  they  were  approved  as  reasonable  in  Morgan  Orain  Co. 
v.  A.  C.  L.  R.  /?.,  19  I.  C.  C,  460.  There  is  no  showing  therefore 
either  that  the  complainant  labored  under  any  undue  discrimination 
as  compared  with  his  competitors  or  that  the  charges  paid  by  it  were 
excessive. 

On  these  broad  grounds  and  upon  all  the  facts  shown  of  record  the 
defendants  urge  that  our  ruling  ought  not  to  be  applied  retroactiyely 
so  as  to  give  the  complainant  relief  by  way  of  an  award  of  damages. 
The  matter  is  not  free  from  difficulty.  Generally  speaking  the  law 
stands  for  what  it  means  from  the  date  when  it  takes  effect  and  not 
from  the  date  when  it  is  construed  by  the  Commission.  Ordinarily 
the  date  of  the  announcement  by  the  Commission  of  its  interpretation 
of  a  particular  provision  is  therefore  of  little  real  importance.  There 
are  one  or  two  points,  however,  that  must  be  mentioned  in  this  con- 
nection. Transit  is  a  privilege  that  may  be  accorded  by  carriers  to 
shippers  only  when  properly  provided  for  in  their  tariffs.  If,  there- 
fore, the  privilege  as  published  by  the  defendants  was  illegal  and 
therefore  void,  it  is  not  altogether  clear  that  this  Commission  in  the 
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absence  of  any  showing  of  discrimination  may  by  its  order  now 
establish,  as  of  that  date,  a  new  and  different  transit  privilege  than 
that  named  in  the  tariffs  then  in  effect,  and  proceed  to  award  repara- 
tion on  the  basis  of  the  privilege  so  substituted  by  it  for  the  one  pub- 
lished by  the  carriers.  But  a  point  of  perhaps  more  importance  is 
the  fact  that  this  complainant  paid  on  its  shipments  precisely  the 
same  basis  of  rates  as  did  its  competitors;  it  follows,  therefore,  that 
an  award  of  reparation  in  its  favor  at  this  time  would  put  it  on  a 
preferred  basis  as  compared  with  its  competitors,  and  would  in  its 
result  work  a  discrimination  against  them.  Under  all  the  facts  and 
circumstances  shown  of  record  we  are  of  the  opinion  that  the  com- 
plainant has  not  made  out  a  case  for  reparation. 
The  complaint  must  be  dismissed,  and  it  will  be  so  ordered. 


No.  1063. 
HILLSDALE  COAL  &  COKE  COMPANY 

v. 
PENNSYLVANIA  RAILROAD  COMPANY. 


No.  1139. 

W.  F.  JACOBY  AND  ISAAC  C.  WEBER,  TRADING  AS  W.  F. 

JACOBY  &  COMPANY, 

v. 

SAME. 


No.  1111. 
CLARK  BROTHERS  COAL  MINING  COMPANY 

v. 
SAME. 


No.  1130. 

JAMES  H.  MINDS  AND  JULIA  A.  MATZ,  TRADING  AS 

THE  BULAH  COAL  COMPANY, 

v. 

SAME. 
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No.  1137. 

JAMES  H.  MINDS,  SURVIVING  AND  LIQUIDATING  PART- 
NER OF  JAMES  H.  MINDS  AND  WILLIAM  J.  MATZ, 
LATELY  TRADING  AS  THE  BULAH  COAL  COMPANY, 

V. 

SAME. 


Submitted  April  20,  1911.    Decided  March  11,  1912. 


Reparation  awarded  for  damages  resulting  from  discriminations  practiced  by 

the  defendant  in  the  distribution  of  coal  cars. 

David  L.  Krebs,  Harry  White,  and  A.  M.  Liveright  for  Hillsdale 
Coal  &  Coke  Company  and  Clark  Brothers  Coal  Mining  Company. 
.    William  A.  Glasgow,  jr.,  and  John  H.  Hall  for  W.  F.  Jacoby  & 
Company. 

H.  W.  Moore,  George  M.  Roads,  John  H.  Minds,  William  H.  Pat- 
terson,  and  James  H.  Gleason  for  Bulah  Coal  Company. 

George  V.  Massey,  Francis  I.  Gowen,  and  Murray  &  O'Laughlin 
for  defendant 

Supplemental  Report  of  the  Commission. 

Harlan,  Commissioner: 

In  Joynes  v.  P.  R.  R.  Co.,  17  I.  C.  C,  861,  it  was  alleged  that 
the  defendant  had  given  a  preferred  use  of  its  terminal  facilities  in 
Pittsburgh  to  certain  shippers  of  fruits  and  vegetables,  in  conse- 
quence of  which  the  complainant  had  sustained  loss  by  reason  of  the 
decay  of  certain  of  his  shipments  due  to  the  delay  in  setting  his  cars 
at  the  unloading  platform.  We  declined  to  make  an  award,  three 
Commissioners  dissenting,  on  the  ground  that  this  Commission  was 
not  authorized  under  the  act  to  award  damages  of  that  character. 
The  general  principle  announced  was  that  money  demands  of  that 
nature,  arising  out  of  discriminations  ascertained  and  found  by  the 
Commission  to  have  been  practiced  by  an  interstate  carrier,  are 
cognizable  only  in  the  courts  and  that  our  jurisdiction  extends  to 
what  is  there  referred  to  as  rate  damages  as  distinguished  from 
general  damages  of  the  kind  demanded.  * 

These  complaints,  in  which  the  same  defendant  was  charged  with 
i] incrimination  in  the  distribution  of  its  coal-car  equipment  and  in 
which  general  damages  are  alleged  to  have  been  sustained  by  the 
petitioners  by  reason  of  its  unlawful  practices  in  that  regard,  were 
then  pending  before  the  Commission.  While  they  were  still  under 
consideration  and  after  our  conclusions  in  Joynes  v.  P.  R.  R.  Co., 
supra,  had  been  announced,  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania,  in  Morrisdale  Coal  Co.  v.  P. 
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R.  R.  Co.,  170  Fed.,  748,  dismissed  an  action  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  same  rules  and  regulations 
of  the  Pennsylvania  Railroad  respecting  the  distribution  of  its  coal 
cars  as  are  involved  in  the  cases  now  before  us.  The  claim  was 
based  on  discrimination,  and  the  authority  of  the  court  had  been 
invoked  not  only  to  determine  that  discrimination  had  been  prac- 
ticed by  the  defendant  against  the  plaintiff  but  abo  to  ascertain  and 
enter  judgment  for  the  damages  so  sustained.  The  court  held  that 
this  Commission  alone  could  entertain  a  complaint  of  that  nature. 
See  also  Morrisdale  Coal  Co.  v.  P.  R.  R.  Co.,  183  Fed.,  929. 

It  will  be  seen  therefore  that  with  respect  to  the  principle  an- 
nounced in  Joynes  v.  P.  R.  R.  Co.,  supra,  there  is  a  conflict  of  view 
as  between  the  Commission  and  the  very  court  to  which  these  com- 
plainants, if  refused  any  relief  here,  would  doubtless  have  to  resort  to 
secure  a  judgment  for  the  damages  here  claimed  to  have  been  sus- 
tained. In  order,  therefore,  to  prevent  a  failure  of  justice  in  these 
cases,  as  well  as  to  create  an  opportunity  to  secure  a  final  ruling  by 
the  courts  as  to  what  should  be  our  course  of  action  in  the  future  in 
such  cases,  we  concluded  to  proceed  with  these  claims;  and  having 
found  that  undue  discriminations  had  been  practiced  by  the  defendant 
against  the  complainants,  we  ordered  a  reargument  on  the  question 
of  the  amount  of  damages  respectively  sustained  by  them  by  reason 
thereof. 

The  history  of  the  complaints,  the  issues  raised  by  the  pleadings, 
and  our  course  in  dealing  with  them,  are  fully  explained  in  our  pre- 
vious reports  herein.  Hillsdale  Coal  &  Coke  Co.  v.  P.  R.  R.  Co.,  19 
I.  C.  C,  356 ;  Jacoby  <£  Co.  v.  P.  R.  R.  Co.,  19  I.  C.  G,  392 ;  and 
Bulah  Coal  Co.  v.  P.  R.  R.  Co.,  20  I.  C.  C,  52.  And  therefore,  in 
proceeding  for  the  reasons  explained  to  exercise  jurisdiction  to 
award  damages,  no  statement  of  the  facts  need  be  made.  It  will 
suffice  to  refer  to  our  reports  in  the  cases  cited.  The  record  has  now 
been  carefully  studied  with  a  view  to  arriving  at  the  amount  of 
damages  which  each  of  the  complainants  is  shown  to  have  sustained, 
and  we  shall  briefly  announce  our  conclusions: 

CLAIM  OF  THE   HILLSDALE  COMPANY. 

We  find  that  as  a  result  of  the  discriminatory  acts  of  the  defendant 
the  Hillsdale  Coal  &  Coke  Company  was  damaged  in  the  sum  of 
$27,103.01,  which  it  is  entitled  to  recover,  with  interest  from  May  9, 
1907. 

The  original  claim  was  for  $127,855.65,  which  upon  reargument 
was  restated  at  $108,207.05,  based  on  the  assumption  of  a  full  car 
supply.  A  more  conservative  claim  of  $65,434.87  was  also  made  in 
the  brief  on  reargument,  based  on  an  assumed  output  of  600  tons  per 
day  and  what  is  claimed  would  have  been  a  fair  distribution  of 
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to  this  division  of  the  defendant's  lines  and  a  fair  share  to  these 
mines.  Giving  full  weight  to  all  that  we  find  of  record,  however,  we 
have  been  unable  to  find  any  clear  basis  for  awarding  this  sum.  Nor 
is  there  sufficient  proof  to  enable  us  in  this  claim  to  make  any  finding 
with  respect  to  the  damages  alleged  to  have  been  sustained  by  reason 
of  the  excess  cost  of  mining  the  coal  actually  shipped  to  interstate 
.  destinations  resulting  from  the  irregular  and  inefficient  working  of 
the  mine  due  to  the  failure  of  the  defendant  to  furnish  a  regular 
and  adequate  supply  of  cars. 

In  arriving  at  our  conclusion  we  have  divided  the  time  into  two 
periods,  the  first  from  October  1, 1903,  to  March  31, 1906,  after  which 
the  mines  in  this  district  were  closed  down  for  several  months  as  the 
result  of  a  strike ;  and  the  second  from  August  1, 1906,  to  May  1, 1907. 
We  find  the  following  facts  established  by  the  complainant's  proof, 
and  have  used  them  as  factors  in  calculating  the  damages : 

(a)  That  the  complainant's  mines,  known  as  Hillsdale  Nos.  2  and  3, 
during  each  of  the  two  periods  could  have  produced  and  disposed  of 
an  average  of  500  tons  of  coal  per  working  day ;  and  that  22  working 
days  would  have  been  an  average  working  month. 

(b)  That  if  the  complainant  had  received  its  proper  proportion  of 
the  cars  available  for  distribution  by  the  defendant  it  could  have 
shipped  and  disposed  of  143,880  tons  during  the  first  period  and 
67,795.20  during  the  second  period ;  that  it  actually  shipped  during 
the  two  periods  45,059.84  tons  and  35,719.25  tons,  respectively,  mak- 
ing a  shortage  in  its  output  of  98,820.16  tons  during  the  first  period 
and  32,075.95  during  the  latter  period ;  that  of  this  tonnage  87,831.36 
tons  would  have  moved  to  points  without  the  state  of  Pennsylvania 
during  the  earlier  period  and  15,662.68  during  the  latter  period.  In 
other  words,  we  find  that  the  quantity  of  coal  which  the  complainant 
was  prevented  from  selling  and  shipping  to  interstate  destinations  as 
the  result  of  the  discrimination  against  it  in  the  matter  of  car  supply 
was  87,831.36  tons  and  15,662.68  tons  for  the  periods  named. 

(c)  That  the  average  selling  price  for  the  coal  at  the  mine  for 
interstate  markets  would  have  been  $1.0711  per  ton  during  the  first 
period  and  $1.1320  during  the  second  period ;  that  the  cost  of  produc- 
tion during  the  same  periods  with  its  proper  proportion  of  cars 
would  have  been  81  cents  and  86  cents  per  ton,  respectively ;  and  that 
the  profit  lost  on  the  shipments  and  sales  which  the  complainant  was 
prevented  by  the  discriminatory  acts  in  question  from  making  dur- 
ing the  first  period  was  26.11  cents  per  ton  and  during  the  second 
period  27.2  cents. 

We  have  attached  no  importance  to  the  fact,  but  for  a  better  under- 
standing of  the  situation  it  may  be  well  to  state,  that  this  complainant 
has  recovered  of  the  defendant  a  judgment  in  the  sum  of  $17,500  in 
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this  shortage  9,184.85  tons  represents  what  would  have  been  interstate 
business  during  the  first  period,  and  8,497.02  tons  during  the  second 
period. 

(e)  That  the  average  selling  price  of  the  coal  mined  at  Falcon 
No.  2  during  the  first  period  was  $1,289  per  ton  and  during  the 
second  period  $1.25  per  ton;  that  the  cost  of  production  at  that 
mine,  based  on  a  fair  car  supply,  would  have  been  92  cents  per  ton 
and  96  cents  per  ton  during  the  respective  periods;  that  the  aver- 
age selling  price  of  the  coal  from  Falcon  No.  3  was  $1.20  during  both 
periods  and  the  cost  of  production  92  cents  and  96  cents  during 
the  two  periods;  that  the  average  selling  price  at  Falcon  No.  4  was 
$1.07  per  ton  during  the  first  period  and  $1,132  per  ton  during  the 
second  period,  and  that  the  cost  of  production  at  that  mine  was  82 
cents  per  ton  and  86  cents  per  ton  during  the  respective  periods. 
The  profit  that  would  have  accrued  on  the  output  of  the  respective 
mines  was  therefore  as  follows:  Falcon  No.  2, 36.9  cents  and  29  cents; 
Falcon  No.  3,  28  cents  and  24  cents ;  and  Falcon  No.  4,  25  cents  and 
27.2  cents  per  ton.  This  measures  the  loss  on  the  tonnage  which  the 
complainants  were  unable  to  ship. 

(/)  That  the  actual  cost  of  production  is  shown  by  the  record  as 
$1.1419  per  ton  during  the  first  period  and  $1.2063  per  ton  during 
the  second  period  at  Falcon  No.  2;  that  the  actual  cost  at  Falcon 
No.  3  was  $1,166  per  ton  during  the  first  period  and  $1,311  per  ton 
during  the  second  period;  that  the  actual  cost  at  Falcon  No.  4  was 
$1,017  and  90  cents  during  the  respective  periods;  and  that  the  excess 
over  the  cost  of  production,  as  shown  in  the  preceding  paragraph 
herein,  resulting  from  the  irregular  car  supply,  was  22.19  and  24.63 
cents  per  ton,  respectively,  at  Falcon  No.  2 ;  24.6  and  35.1  at  Falcon 
No.  3 ;  and  19.7  and  4  cents  for  the  respective  periods  at  Falcon  No.  4. 
This  is  the  measure  we  have  used  in  arriving  at  the  loss  sustained  by 
these  complainants  in  increased  cost  of  producing  the  coal  actually 
sold  and  shipped  to  interstate  points  during  the  period  in  question. 

CL\IM  OF  BULAH  COAL  COMPANY. 

Following  our  conclusion  in  Bulah  Coal  Co.  v.  P.  R.  R.  Con  20 
I.  C.  C,  52,  that  the  defendant  had  unlawfully  discriminated  against 
these  complainants,  we  now  assess  the  damages  resulting  therefrom 
at  $50,307.05,  with  interest  from  June  28,  1907. 

The  reparation  prayed  for  by  the  complainants  aggregates  $155,- 
401.59.    In  our  previous  report  we  took  April  12,  1904,  as  the  date 
for  dividing  the  period  of  the  action.    Upon  further  reflection  Octo- 
ber 1, 1904,  seems  more  proper,  that  being  the  date  of  the  formation 
of  the  new  copartnership.    In  arriving  at  the  foregoing  amount  of 
ration  we  have  therefore  considered  the  matter  in  two  periods, 
orior  and  the  other  subsequent  to  that  date,  and  make  the  fol- 
ig  findings: 
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(a)  That  the  fair  rating  of  the  mine,  fixed  by  the  defendant  with- 
out objection  by  the  complainants,  was  560  tons  during  both  of  the 
periods  referred  to. 

(6)  That  22  working  days  would  in  this  case  have  been  an  average 
working  month,  although  it  is  alleged  that  the  mine  could  have  been 
worked  26  days  per  month. 

(c)  That  if  the  complainants  had  received  their  proper  proportion 
of  the  cars  available  for  distribution  they  could  have  mined,  sold,  and 
shipped  120,415.68  tons  during  the  first  period  and  214,257.12  tons 
during  the  second  period ;  that  they  actually  shipped  during  the  two 
periods  110,892  and  143,000  tons,  respectively,  making  a  shortage  in 
their  output  of  9,523.68  tons  in  the  first  period  and  71,257.12  tons  for 
the  second  period ;  and  that  of  this  tonnage  3,878.04  tons  during  the 
first  period  and  48,540.34  tons  during  the  second  period  would 
have  moved  to  and  have  been  sold  at  interstate  destinations. 

(d)  That  the  average  profit  on  orders  received  by  the  complain- 
ants for  points  without  the  state  of  Pennsylvania,  and  which  were 
canceled  and  unfilled  as  the  result  of  lack  of  their  fair  proportion 
of  available  equipment,  would  have  been  71.8  cents  per  ton  during 
the  first  period  and  25.2  cents  pej  ton  during  the  latter  period.  This 
measures  the  complainants'  loss  on  the  coal  which  they  were  unable 
to  ship  during  the  period  of  the  action,  and  the  damages  allowed  on 
this  ground  aggregate  $15,016.60. 

(c)  That  the  cost  of  production  at  the  complainants'  mine  during 
the  first  period  was  $1.23  per  ton  on  the  average,  and  during  the 
second  period  $1.08;  that  the  cost  of  production  would  have  been 
S8  cents  per  ton  during  both  periods  if  a  nondiscriminatory  share  of 
the  car  supply  had  been  received;  and  that  the  excess  in  the  actual 
cost  of  production  of  the  coal  mined  and  shipped  to  interstate  des- 
tinations resulting  from  the  discrimination  in  car  supply  was  there- 
fore 35  cents  per  ton  during  the  first  period  and  20  cents  during  the 
second  period.  This  is  the  measure  of  the  complainants'  damages  in 
the  excess  cost  of  production  on  the  coal  actually  sold  and  shipped 
to  points  outside  the  state  of  Pennsylvania  during  the  period  of 
the  action;  and  the  damages  awarded  on  that  ground  aggregates 
$35,200.45. 

In  cases  of  this  kind  there  is  a  natural  tendency  on  one  side  to 
enlarge  and  on  the  other  to  minimize  the  claim  made.  This  is  char- 
acteristic of  the  record  before  us.  Damages  are  claimed  by  the  peti- 
tioners to  an  extent  not  supported  by  the  evidence  adduced;  on  the 
other  hand,  the  defendant  has  not  sought  so  much  to  help  the  Com- 
mission to  arrive  at  a  correct  award  as  to  show  the  fallacious  char- 
acter of  the  factors  adopted  by  the  complainants  in  arriving  at  their 
estimates  of  their  damages.  The  result  is  a  record  that  is  not  so 
helpful  as  it  might  be.    The  responsibility  for  this,  however,  rests 
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with  the  parties ;  in  such  a  case  we  can  accept  only  the  responsibility 
that  follows  upon  a  careful  study  of  the  record  and  an  earnest  effort 
to  weigh  all  the  evidence  before  us  and  to  reach  such  conclusions  as 
it  fairly  justifies. 

Many  theories  as  to  the  elements  that  should  be  considered  in  esti- 
mating  damages  in  a  case  of  this  kind  were  advanced  by  each  side. 
It  is  said  by  the  complainants  that  their  damages  should  be  estimated 
on  the  basis  of  a  supply  of  coal  cars  according  to  the  physical 
capacity  of  their  mines,  or  at  least  on  the  basis  of  their  rated  capacity. 
We  have  dealt  with  the  claims  only  on  the  basis  of  the  fair  propor- 
tion of  the  available  equipment  that  each  claimant  was  entitled  to 
receive  in  view  of  what  we  here  find  would  have  been  a  proper  rating 
for  each  operation.  According  to  the  argument  and  brief  on  behalf 
of  the  defendant  there  is  no  sound  theory  upon  which  the  damages  of 
the  complainants  may  be  calculated.  The  defendant  contends  in  all 
these  cases  that  the  coal  which  the  complainants  were  unable  to  mine 
because  of  their  failure  to  obtain  their  fair  share  of  cars  still  re- 
mained in  the  ground,  and  that  the  extent  of  the  damage  really 
suffered  can  not  therefore  be  ascertained  without  proof,  showing 
that  the  coal  when  subsequently  mined  was  sold  at  a  less  profit  than 
might  have  been  realized  during  the  period  of  the  action.  We  are 
not  prepared  to  enter  upon  a  discussion  of  that  question.  Such  claims 
are  clearly  justiciable,  and  we  know  of  no  better  guide  or  basis  for 
our  action  than  the  rule  followed  by  the  courts  in  similar  cases.  In 
the  action  by  the  Hillsdale  Coal  &  Coke  Company  in  the  state  courts, 
to  which  reference  has  heretofore  l>een  made,  the  supreme  court  of 
Pennsylvania,  in  229  Pa.,  2G1;  78  AtL,  28,  said: 

As  we  look  at  it.  the  only  known  method  to  get  at  data  from  which  to  esti- 
mate what  a  man  is  damaged  by  reason  of  discrimination,  in  not  furnishing 
cars  or  other  facilities  of  transportation,  is  to  give  the  shipper  discriminated 
against  what  would  have  been  a  reasonably  fair  profit  on  whatever  It  shown 
to  be  the  fairly  pmhable  output  of  the  mine  discriminated  against,  less  what 
was  actually  shipfied  from  that  mine.  •  •  •  Counsel  for  appellant  argued 
that  because,  as  a  result  of  the  defendant's  discrimination,  the  coal  of  the 
plaintiff  was  left  in  the  ground,  and  might  be  available  for  future  shipment, 
and  as  there  was  no  evidence  that  prices  which  prevailed  throughout  the 
period  of  the  action  were  abnormal,  or  in  excess  of  those  reasonably  ruling, 
there  was  no  room  for  the  inference  that  the  plaintiff  would  realise  for  his 
coal  when  it  might  be  shipped  in  the  future  less  than  it  would  have  realised 
if  shipped  during  the  period  of  the  action.  Rut  the  burden  was  upon  the  de- 
fendant to  show  anything  of  this  kind,  by  way  of  mitigation  of  damages*  If 
it  could  do  so,  and  it  offered  no  evidence  for  any  such  purpose. 

We  do  not  undertake  to  say  whether  this  is  a  correct  rule,  bat 
simply  refer  to  the  case  in  explanation  of  our  findings. 
Orders  will  be  entered  in  accordance  with  these  conclusions. 
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No.  1042. 

INDIANAPOLIS  FREIGHT  BUREAU 

v. 

CLEVELAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 
WAY  COMPANY  ET  AL.  ON  REHEARING. 


No.  4513. 

RAILROAD  COMMISSION  OF  INDIANA 

v. 

WABASH  RAILROAD  COMPANY  ET  AL. 


Submitted  March  13,  1912.    Decided  April  8,  1912. 


These  complaints  attack  the  rates  from  Indianapolis  and  other  Indiana  cities  to 
the  Missouri  River  as  unreasonable  and  as  unjustly  discriminatory  against 
the  Indiana  cities  and  in  favor  of  Chicago.  Conclusions  and  decisions  in 
Investigation  &  Suspension  docket  No.  24  and  Warnock  Co.  v.  0.  d  N.  W. 
Ry.,  21  I.  C.  C,  546,  and  former  conclusions  in  Indianapolis  Freight  Bureau 
v.  C,  C,  0.  d  St.  L.  Ry.,  16  I.  C.  C,  56,  adhered  to,  and  complaints  dis- 
missed. 

Edward  E.  Gates^  Joseph  Kcavy,  and  William  J.  Woods  for  com- 
plainants. 

O.  E.  Butterfield  for  New  York  Central  Lines. 

John  G.  Williams  for  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company  and  Vandalia  Railroad  Company. 

M orison  R.  Waitc  for  Cincinnati,  Hamilton  &  Dayton  Railway 
Company  and  Judson  Harmon,  receiver. 

C.  C.  Wright  and  F.  P.  Eyman  for  Chicago  &  North  Western 
Railway  Company. 

R.  B.  Scott  and  G.  H.  Crosby  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

N.  S.  Brown  and  77.  E.  Watts  for  Wabash  Railroad  Company. 

/.  W.  Graham  and  Braden  Clark  for  Chicago  &  Alton  Railroad 
Company  and  Toledo,  St.  Louis  &  Western  Railroad  Company. 

W.  F.  Dickinson  and  S.  H.  Johnson  for  Chicago,  Rock  Island  A 
Pacific  Railway  Company. 

R.  V.  Fletcher  for  Indianapolis  Southern  Railroad  Company  and 
Illinois  Central  Railroad  Company. 
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W.  A.  Rambach  for  Missouri  Pacific  Railway  Company. 
Robert  II.  Day  and  Hal.  H.  Smith  for  Detroit  Board  of  Com- 
merce, intervener. 

Report  of  the  Commission. 

Clark,  Commissioner: 

These  cases  involve  a  rehearing  of  the  issues  passed  upon  in 
Indianapolis  Freight  Bureau  v.  (7.,  C,  C.  &  St.  L.  Ry.  Co.,  16  I.  C.  G, 
56.  They  were  heard,  briefed,  and  argued  together,  and  will  be  dis- 
posed of  in  one  report.    Rates  are  stated  in  cents  per  100  pounds. 

In  Burnham,  II anna,  Hunger  Co.  v.  tf.,  R.  /.  cfi  P.  Ry.  Co^  14 
I.  C.  C,  299,  we  considered  complaint  against  the  through  rates 
from  Atlantic  seaboard  territory  to  the  Missouri  River  on  the  first 
five  classes.  The  rates  from  eastern  territory  to  the  Missouri  River 
territory  are  made  in  combination  on  the  Mississippi  River  cross- 
ings. This  is  especially  due  to  the  fact  that  east  of  the  Missis- 
sippi River  the  traffic  i3  governed  by  official  classification  and  west 
of  that  river  by  western  classification. 

The  complaint  in  the  Burnham-IIanna-Munger  case  was  originally 
against  only  five  defendants  with  lines  wholly  west  of  Chicago,  and 
attacked  only  those  parts  of  the  rates  applying  west  of  the  Missis- 
sippi River.  The  through  rates  from  Atlantic  seaboard  territory 
being  in  issue,  the  Commission,  upon  request  of  original  defendants, 
brought  in  as  defendants  numerous  carriers  with  lines  between  the 
Atlantic  seaboard  and  Chicago,  and  after  full  hearing  we  held  that 
the  through  rates  from  the  Atlantic  seaboard  to  the  Missouri  River 
were  unreasonable,  and  that  they  were  unreasonable  because  the  por- 
tions applying  from  the  Mississippi  River  to  the  Missouri  River  were 
unreasonable.  These  portions  were  the  full  local  rates,  and  were  as 
follows : 

Classes 12  3  4  5 

Kate* CO        45        35        27        22 

We  prescribed  as  portions  of  the  through  rates  applicable  from  the 
Mississippi  River  to  the  Missouri  River  on  shipments  from  the 
Atlantic  seaboard  the  following: 

Classes 12  3  4  5 

Rates 51        3S        30        23        19 

After  an  exhaustive  hearing,  including  a  large  volume  of  additional 

testimony,  the  circuit  court  at  Chicago  permanently  enjoined  our 

order,  although  a  strong  dissenting  opinion  was  filed  by  Judge  Baker. 

Chicago.  Rock  Island  <0  Pacific  Ry.  Co.  v.  /.  C.  C,  171  Fed.,  680. 

The  principal  contention  against  our  order  was  that  it  created  unjust 

discrimination  in  favor  of  Atlantic  seaboard  territory  and  against 

other  cities  in  eastern  trunk  line  and  central  freight  association 

territory. 
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Upon  appeal  to  the  Supreme  Court  of  the  United  States,  the  deci- 
sion of  the  circuit  court  was  reversed,  but  not  without  dissent.  In- 
terstate Commerce  Commission  v.  C,  R.  /.  cfe  P.  Ry.  Co.,  218  U.  S.,  88. 

During  the  pendency  of  this  litigation  we  issued  our  report  in  the 
Indianapolis  FreiglU  Bureau  case,  supra,  which  involved  the  through 
class  rates  from  Indianapolis  to  the  Missouri  River.  We  found  that 
the  through  rates  were  unreasonable  because  the  portions  of  the  rates 
applying  from  the  Mississippi  River  to  the  Missouri  River  were  un- 
reasonable, and  that  in  lieu  of  the  local  rates,  which  were  the  same 
as  those  which  we  had  condemned  as  to  shipments  from  Atlantic  sea- 
board territory,  the  following  differentials  should  be  established: 

Classes 12  3  4  5 

Rates 55        41        32        25        20 

We  did  not  enter  an  order  prescribing  these  rates  because  our  order 
in  the  Burnham-IIanna-Munger  case  was  before  the  courts. 

The  decision  of  the  Supreme  Court  on  the  Burnham-UannarMunger 
case  was  effective  a  few  days  before  the  expiration  of  the  two-year 
limit  of  our  order.  The  rates  prescribed  by  us  were  published  and 
filed  by  the  defendants,  and  immediately  upon  the  expiration  of  the 
two-year  limit  of  our  order  they  filed  tariffs  again  increasing  them  to 
the  GO-ecnt  scale.  These  tariffs  were  suspended  by  the  Commission 
and  investigation  was  had  thereon  in  Investigation  and  Suspension 
Docket  No.  2J^ 

In  the  meantime  complaint  in  Warnock  Company  v.  C.  cfe  N.  W. 
Ry.  Co.,  21  I.  C.  C,  54(>,  was  filed,  which  brought  in  issue  the  through 
rates  on  the  first  five  classes  from  central  freight  association  territory, 
southeastern  territory,  and  Carolina  territory,  to  the  Missouri  River, 
the  contention  being  that  the  portions  of  the  rates  applying  from  the 
Mississippi  River  to  the  Missouri  River  should  be  the  same  on  ship- 
ments from  these  territories  and  from  Atlantic  seaboard  territory. 
Petition  for  rehearing  in  the  Indianapolis  Freight  Bureau  case,  supra, 
had  been  granted,  and  Investigation  and  Suspension  Docket  No.  &£, 
the  Warnock  case,  and  the  Indianapolis  Freight  Bureau  case  were  set 
for  hearing  together.  All  parties  were  represented  at  the  hearing, 
and  at  that  time  the  complaint  in  the  Warnock  case  was  amended  so 
as  not  to  prejudice  the  interests  of  complainants  in  the  Indianapolis 
Freight  Bureau  case,  which  involved  the  additional  issue  of  alleged 
discrimination  against  Indianapolis  and  in  favor  of  Chicago.  Coun- 
sel for  complainants  in  the  Indianapolis  Freight  Bureau  case  was 
taken  ill,  and  postponement  of  that  case  was  therefore  necessary. 

The  issues  involved  in  the  Warnock  case  were  identical  with  those 
in  the  Burnham-IIanna-Munger  case*  except  that  instead  of  being 
confined  to  the  rates  from  Atlantic  seaboard  territory  all  of  the  ter- 
ritory east  of  the  Indiana-Illinois  state  line  and  of  the  Mississippi 
River  south  of  that  line  was  involved, 
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The  entire  subject  was  again  exhaustively  investigated  and  care- 
fully considered  and  was  disposed  of  in  Investigation  and  Suspension 
Docket  No.  S4  and  William  Warnock  Co.  v.  C.  dk  N.  W.  Ry.  Co., 
21  L  C.  C,  546.  Under  those  complaints,  which  presented  the  issue 
as  applied  to  a  much  broader  territory  of  origin,  in  the  light  of  those 
records  and  the  records  in  the  Burnham-Hanna-Afunger  case  and  the 
court  proceedings  thereunder,  and  of  the  strong  contentions  of  com- 
plainants, admitted  by  defendants,  that  the  differentials  applying 
from  the  Mississippi  River  to  the  Missouri  River  on  this  traffic  should 
be  the  same  from  all  points  in  those  territories  of  origin,  we  modified 
our  original  view  of  establishing  differentials  applicable  on  shipments 
from  Atlantic  sealx>ard  territorv  and  lower  differentials  from  inter- 
mediate  points  nearer  to  the  base  line  thus  applying  the  principle  of 
graded  rates. 

It  will  be  seen,  therefore,  that  probably  no  situation  or  rate  adjust- 
ment has  been  sriven  more  exhaustive  investigation  and  consideration 
than  that  of  the  rates  on  through  shipments  from  the  east  and  south 
to  the  Missouri  River. 

The  eastern  trunk  line  territory  is,  roughly  speaking,  that  lying 
east  of  the  Buffalo-Pittsburgh  line  and  north  of  the  Ohio  and 
Potomac  Rivers.  The  central  freight  association  territory  is,  roughly 
speaking,  that  lying  north  of  the  Ohio  River,  west  of  the  Buffalo- 
Pittsburgh  line,  and  east  of  the  Indiana-Illinois  state  line.  Through 
these  territories  rates  are  established  in  zones  based  substantially  on 
distance,  the  Chicago-New  York  rates  being  taken  as  100  per  cent 
and  the  several  zones  taking  established  percentages  of  the  Chicago- 
New  York  rates.  The  local  rates  in  central  freight  association  terri- 
tory are  built  substantially  on  distance,  using  what  is  commonly 
known  as  the  central  freight  association  mileage  scale.  This  adjust- 
ment has  obtained  for  many  years;  the  commercial  interests  of  the 
territory  and  of  the  cities  located  therein  have  grown  up  thereunder; 
and  it  has  been  the  subject  of  less  complaint  than  any  other  general 
rate  adjustment.  We  have  sometimes  been  appealed  to  to  change 
it,  but  have  declined  to  do  so.  Detroit  Board  of  Tirade  v.  G.  T. 
Ry.  Co.,  2.  I.  C.  C,  315.  Saginaw  Board  of  Trade  v.  G.  T.  Ry.  Co~, 
17  I.  C.  C,  128. 

The  official  classification  territory  is,  generally  speaking,  coexten- 
sive with  the  eastern  trunk  line  and  central  freight  association  terri- 
tories. St.  Louis  is  one  of  the  important  Mississippi  River  crossings 
and  is  reached  from  New  York  by  single  lines  composed  of  the 
Pennsylvania  Railroad  and  its  subsidiaries  or  of  the  New  York  Cen- 
tral and  its  subsidiaries.  The  rates  from  New  York  to  the  Mis- 
sissippi River  are  thus  made*  by  a  single  line  from  New  York  to  St. 
Louis.    Other  lines  extend  from  the  Atlantic  seaboard  to  Chicago 
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and  do  not  reach  St.  Louis;  various  lines  extend  west  from  Chicago 
to  the  Missouri  River  and  beyond,  which  have  no  lines  east  of  Chi- 
cago. Naturally,  these  several  lines  desire  to  participate  in  the 
traffic  from  the  east,  and  therefore  for  many  years  they  have  applied 
to  the  upper  Mississippi  River  crossings  on  shipments  destined  to 
the  Missouri  River  the  same  rates  that  the  direct  line  applies  from 
the  east  to  St.  Louis,  being  117  per  cent  of  the  New  York-Chicago 
rates.  And  in  order  that  the  rates  might  be  uniform  the  propor- 
tional rates  from  the  east  to  the  Mississippi  River  on  such  traffic  are 
governed  by  the  official  classification. 

The  question  now  presented,  which  was  not  in  issue  in  the  pre- 
vious cases,  except  in  the  original  Indianapolis  Freight  Bureau 
case,  is  the  relationship  between  the  rates  from  Indianapolis  to  the 
Missouri  River  and  from  Chicago  to  the  Missouri  River.  From 
Indianapolis  these  rates  are  the  local  central  freight  association  dis- 
tance rates  governed  by  official  classification  from  Indianapolis  to  the 
Mississippi  River  plus  the  differentials  prescribed  by  us  in  the  War- 
nock  case  to  the  Missouri  River  governed  by  western  classification. 
From  Chicago  they  are  certain  differentials  to  the  Mississippi  River 
plus  the  local  scale  from  the  Mississippi  River  to  the  Missouri  River, 
all  governed  by  western  classification.  Because  of  competition  be- 
tween the  carriers  the  local  class-rate  scale  from  Indianapolis  to  St. 
Louis  is  applied  as  a  scale  of  proportional  rates  governed  by  official 
classification  to  the  upper  Mississippi  River  crossings  on  traffic 
destined  to  the  Missouri  River.  The  Indianapolis  traffic  can  there- 
fore move  through  all  of  the  several  Mississippi  River  crossings  at 
the  same  rates.  The  first-class  rate  from  Indianapolis  to  the  Missis- 
sippi River  is  38  cents,  to  which  is  added  the  first-class  differential  of 
55  cents,  making  the  through  rate  to  the  Missouri  River  93  cents. 
From  Chicago  the  differential  on  first  class  to  the  Mississippi  River 
is  20  cents,  to  which  is  added  the  local  to  the  Missouri  River  of  60 
cents,  making  the  through  rate  80  cents.  On  the  other  classes  the 
differences  are  smaller.  On  some  articles  the  rates  from  Indianapolis 
to  the  Missouri  River  are  lower  than  the  combination  of  the  class 
rates,  due  to  the  existence  of  commodity  rates  applying  from  the 
Mississippi  River  to  the  Misouri  River.  These  differences  are  alleged 
to  be  unjustly  discriminatory  against  the  Indiana  cities  and  unduly 
preferential  to  Chicago. 

In  Socket  No.  4513  the  Wabash,  the  Toledo,  St.  Louis  &  Western, 
and  the  Chicago  &  Alton  roads  are  the  only  defendants,  and  the 
complaint  is  as  to  through  rates  from  certain  Indiana  points  other 
than  Indianapolis.  The  Wabash,  individually,  serves  certain  of 
those  points  and  also  Chicago  over  its  own  lines  to  the  Missouri 
River.    It  is  argued  that  the  Toledo,  St.  Louis  &  Western  and  the 
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Chicago  &  Alton,  having  to  a  substantial  extent  common  officers, 
should  be  considered  as  constituting  a  single  through  line. 

Complainants  contend  that  differentials  should  be  established 
from  the  Indiana  cities  to  the  Mississippi  River  which,  added  to  the 
differentials  west  of  that  river,  would  make  rates  from  Indianapolis 
to  the  Missouri  River  not  more  than  5  cents  per  100  pounds  higher 
on  first  class  than  from  Chicago.  As  noted  in  the  original  Indian- 
apolis Freight  Bureau  case,  there  is  no  single  through  line  from 
Indianapolis  to  the  Missouri  River,  unless  the  Indianapolis  Southern 
be  considered  and  treated  as  part  of  the  Illinois  Central.  The  short 
line  from  Chicago  to  the  Missouri  River  is  the  Santa  Fe,  458  miles. 
The  practical  short  line  from  Indianapolis  to  the  Missouri  River 
seems  to  be  via  the  Vandalia  and  the  Wabash,  517  miles.  The  average 
distance  from  Chicago  to  the  five  principal  Missouri  River  crossings 
is  about  484  miles,  and  from  Indianapolis  it  is  about  524  miles. 

Some  of  the  lines  that  serve  Indianapolis  also  participate  in 
traffic  under  the  differentials  from  Chicago  to  the  Mississippi  River. 
The  short  line  from  Chicago  to  the  Mississippi  River  is  the  Chicago 
&  North  Western,  about  135  miles.  This  road  has  no  line  to  St. 
Louis  and  no  line  east  of  Chicago.  Among  other  roads  having  lines 
from  Chicago  to  the  Missouri  River  and  no  lines  east  of  Chicago 
or  to  St.  Louis  may  be  mentioned  the  Chicago,  Milwaukee  &  St. 
Paul,  crossing  the  Mississippi  at  Savanna,  and  the  Chicago  Great 
Western,  crossing  at  Dubuque.  These  lines  are  of  course  interested 
in  moving  traffic  via  their  own  lines  and  crossings  and  are  not  in- 
terested in  that  which  moves  through  St.  Louis. 

The  Chicago  &  Eastern  Illinois,  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis,  the  Pennsylvania  Lines,  and  the  Chicago  &  Alton 
have  lines  more  or  less  direct  between  Chicago  and  St.  Louis  and 
do  not  reach  any  of  the  upper  Mississippi  River  crossings.  If  these 
lines  participate  at  all  in  this  traffic  from  Chicago  they  must  do 
so  under  equal  rates  with  the  lines  through  the  upper  Mississippi 
River  crossings,  and  they  therefore  join  in  applying  the  Chicago 
differentials  through  the  St.  Louis  gateway.  In  doing  this  they 
are  joined  by  roads  west  of  St.  Louis,  like  the  Missouri  Pacific, 
that  have  lines  from  St.  Louis  to  the  Missouri  River,  and  do  not 
reach  any  of  the  upper  Mississippi  River  crossings. 

The  Chicago,  Burlington  &  Quincy  has  lines  from  Chicago  reach- 
ing the  Mississippi  River  at  Savanna,  Rock  Island,  Burlington. 
Quincy,  Hannibal,  and  St.  Louis,  and  the  Missouri  River  at  Kansas 
City,  Atchison,  St.  Joseph,  and  Omaha.  It  can  move  traffic  over 
its  own  lines  to  the  several  Missouri  River  crossings  without  touch- 
ing St.  Louis.  It  can  also  join,  west  of  St.  Louis,  with  others  that 
have  lines  from  Chicago  to  St.  Louis  only,  in  through  routes  via 

St.  Louis. 
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The  Chicago,  Bock  Island  &  Pacific  has  a  line  west  from  Chicago 
crossing  the  Mississippi  River  at  Rock  Island,  whence  over  diverg- 
ing lines  it  reaches  the  Missouri  River  at  Kansas  City,  Atchison,  St 
Joseph,  and  Omaha.  It  also  can  handle  the  Chicago  traffic  to  the 
several  Missouri  River  crossings  without  touching  St.  Louis.  It  also 
has  a  line  from  St.  Louis  to  Kansas  City,  and  can  also  join  with 
other  roads  having  lines  only  from  Chicago  to  St  Louis,  in  through 
routes  via  St  Louis. 

The  Illinois  Central  has  its  own  line  from  Chicago  to  Omaha, 
crossing  the  Mississippi  River  at  Dubuque.  It 'does  not  reach  any 
of  the  other  Missouri  River  crossings  except  Sioux  City.  It  also 
has  its  own  line  direct  from  Chicago  to  St  Louis  and  can  thus  join 
in  through  routes  to  the  lower  Missouri  River  crossings  via  St 
Louis. 

If,  therefore,  we  were  to  find  that  unjust  discrimination  exists  as 
alleged  and  the  carriers  with  lines  in  Indiana  were  to  withdraw 
entirely  from  the  Chicago-Missouri-River  traffic,  it  would  move  at 
the  same  rates,  through  the  same  crossings,  and  in  the  same  volume. 

The  Wabash  Railroad  desires  to  secure,  and  probably  needs,  all  of 
the  traffic  that  it  can  get  It,  therefore,  also  joins  in  the  application 
of  the  Chicago  differentials  through  the  St  Louis  gateway,  because 
that  is  the  only  way  in  which  it  can  participate  in  that  traffic. 

The  rates  from  Chicago  to  the  Missouri  River  are  the  same,  or  sub- 
stantially the  same  as  from  Memphis.  Complainants  allege  that  the 
Chicago  differential  basis  was  established  for  the  purpose  of  equal- 
izing Chicago  with  Memphis  without  disturbing  the  local  rates  be- 
tween the  rivers.  The  older  tariffs,  however,  seem  to  show  that  the 
differential  scale  was  in  effect  from  Chicago  as  early  as  1876,  and 
that  the  SO-ccnt  scale  from  Memphis  was  first  established  in  1893 
by  the  Kansas  City,  Fort  Scott  &  Memphis  Railroad,  and  was  met 
by  the  competing  lines.  The  distance  from  Memphis  to  Kansas  City 
via  the  Kansas  City,  Fort  Scott  &  Memphis  road  is  484  miles,  the 
same  as  the  average  distance  from  Chicago  to  the  five  principal 
Missouri  River  crossings. 

Complainants  present  carefully  prepared  rate  comparisons  as  be- 
tween the  Indiana  cities  and  Chicago  which,  taken  by  themselves, 
and  assuming  that  all  other  conditions  were  substantially  the  same, 
would  be  persuasive,  but  the  conditions  are  not  the  same.  As  has 
already  been  noted,  the  rates  from  Chicago  to  the  Missouri  River 
are  governed  by  western  classification,  while  the  rates  from  In- 
dianapolis to  the  Mississippi  River  are  governed  by  official  classi- 
fication. The  ratings  in  these  classifications  are  not  by  any  means 
the  same.  The  general  level  of  rates  in  the  territory  west  of  the 
Mississippi  River  where  density  of  population  and  of  traffic  has  been 
less  than  in  the  territory  east  of  the  Mississippi  River  is,  and  always 
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has  been,  higher  than  in  central  freight  association  territory.  For 
the  same  reason  many  articles  are  classified  in  higher  classes  in  west- 
ern classification  than  in  official  classification.  The  fact  that  the 
rate  on  a  certain  class  might  be  the  same  in  both  classifications  would 
not  at  all  indicate  that  it  applied  to  the  same  articles,  and  the  fact 
that  an  article  was  classified  in  the  same  class  in  both  classifications 
would  not  indicate  that  the  rate  was  the  same  for  the  same  distance 
or  service.  It  would  not  be  possible  to  establish  differentials  from 
Indianapolis  which  would  equalize  the  charges  under  the  differen- 
tials from  Chicago  unless  both  lines  of  differentials  were  governed 
by  the  same  classification.  It  would  therefore  be  necessary  to  bring 
the  western  classification  over  to  Indianapolis  or  carry  the  official 
classification  through  to  the  Missouri  River.  It  appears  that  to 
apply  the  western  classification  from  Indianapolis  would  in  the 
main  and  in  a  general  way  result  in  reductions  in  rates  but  those 
reductions  would  not  be  at  all  equal,  as  they  would  range  all  the  way 
from  1  per  cent  to  about  45  per  cent.  It  would  also  result  in  many 
advances  in  rates  varying  from  about  1  per  cent  to  about  45  per  cent 
These  calculations  are  made  on  a  substantial  list  of  articles  that  are 
actually  shipped  from  Indianapolis.  Of  course  such  change  would 
please  those  shippers  whose  rates  were  reduced,  provided  they  were 
not  put  at  a  disadvantage  as  compared  with  their  competitors,  but 
those  whose  rates  were  substantially  increased  would  feel  differently* 
The  relationships  between  the  rates  on  the  different  classes  are  not 
the  same  in  western  classification  and  official  classification  territory. 
On  the  first  five  classes  those  rates  are  as  follows: 

Classes 12  3  4  5 

New  York  to  Chicago 75        65  SO  35  30 

Mississippi  River  to  Missouri  River.-  GO        45  35  27  22 

Chicago  to  Missouri  River SO        05  45  32  27 

The  Detroit  Board  of  Commerce  of  Detroit,  Michigan,  has  inter- 
vened in  these  cases  with  the  prayer  that  if  the  petition  of  the 
Indiana  cities  is  granted  in  whole  or  in  part  a  corresponding  re- 
adjustment be  made  from  Detroit  so  that  the  present  relationship  of 
rates  from  Indianapolis  and  from  Detroit  shall  be  preserved.  This 
intervener  says  that  if  Indianapolis  and  Indiana  cities  are  to  be  ac- 
corded the  Chicago  differentials  or  proportions  thereof  no  reason 
exists  why  Detroit  should  not  be  accorded  its  present  parity  with 
Indianapolis,  with  which  city,  and  also  with  Chicago  and  other  manu- 
facturing and  distributing  points,  Detroit  competes  in  the  Missouri 
River  territorv. 

The  Dayton  Chamber  of  Commerce  of  Dayton,  Ohio,  petitioned 
for  and  was  granted  leave  to  intervene.     Its  petition  alleged  that  the 
rate  adjustment  was  unjustly  discriminatory  against  points  and  ship- 
's in  central  freight  association  territory  and  in  favor  of  Chicago 
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and  other  Illinois  points.    This  intervener  was  not  represented  at 
the  hearing  and  presented  no  testimony,  brief,  or  argument 

As  has  been  noted,  the  principal  contention  relied  upon  in  enjoin- 
ing our  order  in  the  Burnhar/t-Hanna-Munger  case  was  that  it  created 
discrimination  as  between  the  Atlantic  seaboard  and  cities  interme- 
diate between  the  seaboard  and  the  Mississippi  River.  Complain- 
ants admit  that  if  the  prayer  of  Indianapolis  is  granted,  readjust- 
ment will  be  necessary  from  other  eastern  cities,  and  it  is  obvious 
that  if  a  readjustment  is  made  as  to  Indianapolis,  a  similar  readjust- 
ment must  be  made  from  all  of  the  eastern  cities  in  order  to  pre- 
serve their  present  relationship  with  one  another.  In  Detroit  Board 
of  Trade  v.  O .  T.  By.  Co.,  supra,  we  said : 

In  the  consideration  of  a  question  like  the  one  before  us  it  is  necessary  to 
bear  in  mind  that  a  change  of  rate  at  one  point  requires  change  of  others  also. 
Relative  rates  can  not  be  changed  at  Detroit  alone;  if  they  could,  its  merchan- 
dise and  dealers  might  obtain  much  benefit  from  having  the  prayer  of  this 
petition  granted,  but  change  there  means  change  by  the  application  of  the  like 
principle  at  Port  Huron,  Toledo,  Fort  Wayne,  and,  in  fact,  the  \fhole  interior. 
It  means  change  also  at  Chicago,  because  the  same  reduction  would  have  to  be 
made  by  the  application  of  the  same  principle  there. 

In  the  syllabus  of  that  case  it  is  said : 

Where  a  system  of  rates  is  made  by  a  number  of  carriers  covering  a  widely 
extended  territory  which  seem  to  be  reasonable  in  themselves  and  relatively 
fair,  so  far  as  the  evidence  in  this  case  shows,  the  Commission  will  not  order 
them  to  be  changed  at  one  important  point,  thereby  rendering  other  changes 
unavoidable  at  a  large  number  of  other  points,  and  throwing  the  rates  of  the 
entire  system  into  confusion  and  unsettling  values,  unless  a  case  arises  in 
which  it  is  necessary  that  this  should  be  done  in  order  to  enforce  compliance 
with  the  law  and  to  reach  the  ends  of  substantial  justice. 

Serious  difficulties  are  always  encountered  when  long-established 
rate  relationships  as  between  different  communities  and  competing 
shippers  are  disturbed.  In  the  Warnock  case  we  prescribed  differen- 
tials on  Missouri  River  traffic  applicable  west  of  the  Mississippi  River 
on  shipments  originating  east  of  the  Indiana-Illinois  state  line.  In 
doing  that  we  took  into  consideration  the  differential  adjustment 
from  Chicago,  but  since  that  decision  was  rendered  we  have  received 
numerous  informal  complaints  from  shippers  at  and  in  the  neighbor- 
hood of  Chicago  who  allege  that  the  change  thus  made  operates  to 
their  disadvantage  and  gives  an  advantage  to  shippers  at  Indian- 
apolis and  other  central  freight  association  points  over  Chicago  which 
they  did  not  before  possess. 

As  to  some  traffic,  more  especially  on  that  destined  to  large  groups 
of  points  of  origin  or  of  destination,  the  western  or  southern  classi- 
fication is  extended  into  official  classification  territory.  This  is  true 
to  a  greater  or  less  extent  on  traffic  to  Texas,  where  the  major 
portion  of  the  state  is  under  a  common-point  rate,  and  in  trans- 
continental tariffs  where  the  largest  blanket  known  applies. 
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The  same  thing  is  true  as  to  some  commodities,  especially  where 
a  carrier  whose  lines  lie  principally  in  western  or  southern  classifi- 
cation territory  has  also  a  subsidiary  or  feeder  line  into  official  classi- 
fication  territory.  Such  situations,  together  with  the  competition  of 
carriers  hereinbefore  referred  to,  and  the  earlier  observance  of  the 
long-and-short-haul  provision  of  the  act.  have  put  Indianapolis  into 
the  Cincinnati-Chicago  group  on  rates  to  Texas,  and,  through  affilia- 
tion or  common  ownership  of  the  Indianapolis  Southern  and  the 
Illinois  Central,  in  southern  classification  to  certain  parts  of  the  south 
and  southeast. 

If  the  western  classification  were  brought  over  to  Indianapolis, 
then  in  making  similar  adjustments  from  the  other  eastern  cities  it 
would  be  necessary  to  extend  the  western  classification  to  them  also, 
and  the  same  differences  in  classification  of  articles  and  in  rates  that 
have  been  pointed  out  as  to  Indianapolis  would  obtain  as  to  each 
of  the  other  places,  accompanied  by  both  increases  and  reductions  in 
rates.  • 

Complainants  point  out  alleged  discriminations  against  Indian- 
apolis in  the  total  charges  on  shipments  from  Atlantic  seaboard  terri- 
tory to  Indianapolis  and  reshipments  from  Indianapolis,  as  com- 
pared with  similar  reshipments  from  Chicago.  If  Indianapolis  is 
entitled  to  an  adjustment  of  rates  under  which  it  can  merchandise 
and  reship  goods  brought  from  the  Atlantic  seaboard  on  exactly  the 
same  basis  as  Chicago,  all  other  intermediate  cities  are  entitled  to 
equal  combinations — an  adjustment  that  is  impossible  except  under  a 
uniform  classification,  and  probably  impossible  then  on  account  of 
the  competition  between  carriers  which  serve  certain  points  and  terri- 
tories and  do  not  serve  certain  other  points  and  territories  in  which 
the  goods  and  the  dealers  compete  with  each  other.  In  this  connec- 
tion it  is  to  be  noted  that  one  substantial  difference  in  geographical 
location  between  Indianapolis  and  Chicago  is  that  the  latter  is  a 
lake  port.  The  combinations  of  class  rates  from  New  York  to  im- 
portant intermediate  cities  and  class  rates  from  those  cities  to  the 
Mi-.Miuri  Kivcr.  taking  first  class  as  illustrative,  are:  On  Chicago, 
l.V»;  on  Albany,  154?  on  Rochester,  152;  on  Buffalo,  150.5;  on  Pitts- 
burgh, I  .Vi.fi;  on  Cleveland,  100.5;  on  Detroit,  ICO;  on  Cincinnati, 
UW  ;  on  Indianapolis,  103:  on  St.  Louis.  143. 

\*inli-t  the  pn-seut  adjuMinent  of  rates  from  the  Atlantic  seaboard 

Mi ■■.niiri  Ki\iT,  the  combination  on  Chicago  is  7  cents  higher 

rliu-.-i  I haii  on  St.  1/ouis;  is  0  cents  higher  on  the  second 

!.  hiflirr  on  the  third  class:  1  cent  lower  on  the  fourth 

lir  rmmr  on  the  fifth  class.    This  relationship  has  appar- 

for  a  great  many  years,  and  there  would  certainly  be 
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much  reason  for  equalizing  the  combinations  as  between  Chicago 
and  St.  Louis  as  between  Indianapolis  and  Chicago. 

Complainants  emphasize  the  question  of  comparative  distances. 
Distance  is  a  factor  always  to  be  considered  and  is  sometimes  con- 
trolling, but  established  commercial  conditions,  competition  of  water 
carriers,  and  competition  between  railroads  with  termini  at  different 
points  make  it  impractical  to  consider  this  situation  from  the  stand- 
point of  distance  alone. 

Complete  equalization  of  rates  could  not  be  effected  except  by  full 
consideration  of  the  length  of  haul  and  the  rates  on  raw  materials 
and  manufactured  products,  respectively.  In  some  instances  Indian- 
apolis has  a  shorter  haul  than  lias  Chicago  on  raw  material  and  a 
longer  haul  on  the  finished  product,  and  in  other  instances  the  same  is 
true  as  to  Chicago. 

The  Wabash  Railroad  has  lines  from  Detroit,  Mich.,  and  Toledo, 
Ohio,  through  northern  and  central  Illinois  to  the  Mississippi  River 
at  St.  Louis,  Hannibal,  Quincy,  and  Keokuk,  and  from  St.  Louis 
and  Hannibal  to  Kansas  City  and  Omaha  on  the  Missouri  River.  It 
also  has  a  line  from  Chicago,  and  in  order  to  participate  in  the  traffic 
from  Chicago  has  joined  in  the  application  of  the  Chicago  differen- 
tials through  its  Mississippi  River  crossings.  From  Danville,  111., 
just  west  of  the  Indiana  state  line,  as  illustrative,  it  applies  the  Chi- 
cago differentials,  but  this  is  so  because  the  Chicago  and  Eastern 
Illinois,  with  a  direct  line  between  Chicago  and  St.  Louis,  and  reach- 
ing no  Mississippi  River  crossing  north  of  St.  Louis,  has  included 
Danville  in  the  Chicago  adjustment,  and  the  Wabash  must  meet  that 
competition  or  retire  from  that  business.  This  defendant  having 
lines  lying  as  they  do  both  in  official  and  western  classification  terri- 
tories must  compete  with  the  lines  of  other  carriers  in  those  terri- 
tories and  adjust  its  competitive  rates  according  to  the  governing 
classifications.  Its  mileage  in  central  freight  association  territory  is 
but  4.83  per  cent  of  the  total.  Its  tonnage  to  the  Missouri  River 
and  states  bordering  thereon  is  6.05  per  cent  of  the  total  from  central 
freight  association  territory.  Its  mileage  in  Indiana  is  4.8  per  cent 
of  the  railroad  mileage  of  the  state,  which  percentage  is  reduced  to 
•2.9  when  the  Mont  pel  ier-Chicago  division  is  deducted.  It  appears 
that  this  defendant,  in  the  months  of  February  and  August,  1910 
(taking  them  as  representative),  handled  only  some  724,000  pounds 
of  freight  from  Indiana  points  to  the  Missouri  River,  including  that 
delivered  to  it  by  other  carriers  at  its  junction  points. 

If  the  Wabash  were  required  to  make  such  an  adjustment  as  is 
here  sought,  competitive  conditions  would  certainly  force  corre- 
sponding adjustments  by  competing  lines  and  the  effect  would  be 
the  same  as  if  all  the  defendants  were  required  to  comply  with  com- 
plainants' prayer. 
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In  the  original  report  in  the  Indianapolis  case  we  found  that  the 
rates  applicable  from  the  Mississippi  River  to  the  Missouri  River  as 
parts  of  the  through  rates  on  class-rate  traffic  from  Indianapolis  to 
the  Missouri  River  were  unreasonable  to  the  extent  that  they  exceeded 
the  following: 

Classes 12345ABODB 

Rates 55      41      32      25      20      22.5      18      15.5      12      10 

As  before  stated,  we  entered  no  order  as  to  these  rates,  because  our 
order  in  the  Burnham-Hanna-Munger  case  was  enjoined. 
The  rates  established  under  the  Wamock  case  are  as  follows : 

Classes 123        4        5ABODE 

Rates 55   41   32   24   20   22   18   15   12   10 

In  the  original  report  we  found  that  it  would  be  unduly  prejudicial 
against  Indianapolis  and  unduly  preferential  to  Chicago  to  have  the 
rates  on  the  first  five  classes  from  Indianapolis  to  the  Missouri  River 
exceed  the  rates  simultaneously  in  effect  on  the  same  classes  from 
Chicago  to  the  Missouri  River  by  more  than  the  following: 

Classes 12  3  4         5 

Rates 13        12        11        10        7 

The  Indianapolis  rates  are  now  higher  than  the  Chicago  rates  by 
the  following: 

Classes 12  3  4  5 

Rates 13        8.5        11        8.5        6.5 

Through  the  competition  of  carriers  and  the  well-known  common 
point  rate  adjustment  in  Texas,  Indianapolis  is  placed  in  a  terri- 
tory from  which  the  rates  to  Texas  points  are  the  same  as  from  Chi- 
cago, and  from  this  it  is  argued  that  if  Indianapolis  is  entitled  to 
the  Chicago  basis  to  Texas,  it  ought  to  be  entitled  to  it  to  the  Mis- 
souri River.  This,  however,  does  not  necessarily  follow.  Com- 
petitive influences  may  bring  about  an  equalization  on  traffic  to  a 
certain  defined  territory  which  is  not  accorded  as  to  any  other  ter- 
ritory; and  unless  unjust  discrimination  results,  the  carriers  are 
within  their  rights  in  maintaining  such  an  adjustment. 

The  rates  from  Buffalo  and  Pittsburgh  to  the  Mississippi  River 
have  for  many  years  been  the  same,  but  if  complainants'  prayer  were 
granted,  and  the  same  principle  were  applied  in  the  same  way  to 
other  cities,  the  rates  from  Pittsburgh  would  be  lower  than  from 
Buffalo,  and  thus  established  commercial  conditions  of  long  stand- 
ing would  be  disrupted.*  A  scale  of  rates  that  would  equalize  In- 
dianapolis with  Chicago  on  Missouri  River  business  would  in  no  sense 
equalize  Indianapolis  with  Chicago  on  business  from  Pittsburgh  and 
other  producing  points, 
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Under  the  present  adjustment  the  rates  per  ton  per  mile  on  the 
first  five  classes  to  the  Missouri  River  from  Indianapolis  and  Chicago 
are  the  following  in  cents: 

Classes 1 

Indianapolis 3.  55 

Chicago 3. 30 

I-  these  comparisons  the  classes  in  the  official  and  western  classi- 
fications are  matched  against  each  other.  An  analysis  of  the  dif- 
ferences in  the  ratings  would  narrow  the  differences  in  these  figures. 

In  the  Burnham-IIanna-Munger  case,  in  Investigation  and  Sus- 
pension Docket  No.  %  and  ih  the  Warnock  case,  consideration  was 
had  as  to  the  effect  of  the  changes  upon  the  revenues  of  the  defend- 
ants west  of  the  Mississippi  River.  In  the  instant  cases,  we  have 
no  showing  as  to  the  effect  upon  defendants'  revenues  of  granting 
complainants'  prayer.  Complainants  urge  that  where  discrimina- 
tion exists  the  question  of  revenue  may  not  be  considered,  but  where 
as  in  this  case  it  appears  obvious  that  granting  the  prayer  will  neces- 
sarily involve  such  widespread  reductions  in  rates,  it  must  be 
assumed  that  the  effect  upon  the  revenues  of  the  defendants  will  be 
not  only  great  but  injurious  and  perhaps  confiscatory. 

Complainants  refer  to  our  decision  in  Alpha  Portland  Cement  Co. 
v.  B.  <&  O.  R.  R.,  22  I.  C.  C,  446,  as  applicable  to  and  controlling  in 
the  situation  here  considered.  In  that  case,  however,  we  were  con- 
sidering the  rates  on  a  single  commodity  usually  moving  under  com- 
modity rates  and  the  essential  point  in  the  unjust  discrimination 
there  found  was  that  the  Universal  plant  was  accorded  rates  in 
central  freight  association  territory  on  the  mileage  scale,  while  on 
shipments  to  that  territory,  the  Manheim  plant  was  accorded  and 
given  the  same  rates  as  Baltimore,  269  miles  farther  east — a  very 
different  situation  from  that  here  presented. 

In  the  original  report  in  the  Indianapolis  case  we  prescribed  rates 
applying  from  Indianapolis  to  East  St.  Louis  on  chairs  and  furni- 
ture, not  otherwise  specified,  destined  to  Missouri  River  points,  not 
in  excess  of  21  cents  per  100  pounds  on  a  carload  minimum  of  20,000 
pounds,  and  27  cents  per  100  pounds  on  a  carload  minimum  of  12,000 
pounds.  That  order  was  complied  with,  but  shippers  at  Indian- 
apolis, it  appears,  find  themselves  at  a  disadvantage  because  in  west- 
ern classification  territory  generally  the  carriers  provide  that  when 
they  are  unable  to  furnish  a  car  of  the  dimensions  or  capacity 
ordered,  two  smaller  cars  may  be  used  on  the  basis  of  the  minimum 
weight  applicable  to  the  car  ordered. 

In  Indianapolis  Freight  Bureau  v.  C,  C,  C.  cfr  St.  L.  Ry.  Co., 
15  I.  C.  C,  504.  this  question  was  considered  exhaustively,  but  no 
order  as  to  it  was  then  entered  as  it  was  deemed  advisable  to  give 

23 1.  a  a 


INDIANAPOLIS  FREIGHT  BUBEAU  V.  O.,  O.,  O.  6  ST.  U  BY.  00.      209 

the  carriers  opportunity  to  remove  the  difficulties.  It  is  now  stated 
that  the  direct  lines  from  Indianapolis  to  the  Mississippi  River  have 
not  complied  with  that  recommendation,  and  that  complainants  will 
move  for  the  entry  of  an  order  thereon.  The  view  which  the  Com- 
mission takes  of  this  matter  is  indicated  in  numerous  of  our  reports, 
and  more  definitely  and  we  think  finally  as  to  official  classification 
territory  in  our  report  on  rehearing  in  Noble  v.  B.  &  0.  R.  Ft.  Con 
22  I.  C.  C,  432. 

In  their  brief  complainants  9ay  that  in  view  of  their  petition  for 
entry  of  an  order  in  the  other  case  it  is  immaterial  to  them  whether 
or  not  that  question  is  passed  upon  here  and  that  it  will  be  satis- 
factory to  them  to  have  it  disposed  of  in  the  other  cases  which 
involve  specifically  minimum  weight  rules.  We  shall  therefore  not 
consider  that  question  further  here. 

As  stated,  these  issues  have  been  carefully  and  exhaustively 
considered  by  us  in  the  several  proceedings  to  which  we  have 
referred.  Defendants  have  complied  with  our  orders  and  recom- 
mendations in  those  proceedings  and  have  established  an  adjustment 
somewhat  more  favorable  to  Indianapolis  than  that  which,  in  the 
original  Indianapolis  case,  we  found  to  be  reasonable,  and  on  further 
full  consideration  of  the  situation  and  of  the  entire  record,  we  are 
of  the  opinion  that  substantial  justice  has  been  done,  that  our  former 
conclusions  should  be  adhered  to,  and  it  follows  that  these  complaints 
must  be  dismissed. 

It  will  be  so  ordered. 
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The  fart  that  rates  on  rough  and  clean  rice  from  Texas  points  to  New  Orleans 
are  the  same,  found  not  to  constitute  undue  discrimination  against  New 
Orleans  millers  and  in  favor  of  Texas  millers. 

George  H.  Terriberry  for  complainant. 

C.  C.  Oden  for  Houston  Chamber  of  Commerce,  intervener. 

F.  C.  Dillard  and  H.  A.  Scandrett  for  Galveston,  Harrisburg  A 
San  Antonio  Railway  Company;  Texas  &  New  Orleans  Railroad 
Company ;  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany ;  and  Louisiana  Western  Railroad  Company. 

T.  J.  Norton  and  /.  S.  Hershey  for  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  and  Gulf  &  Interstate  Railway  Company. 

F.  H.  Wood  and  /.  E.  W.  Fields  for  New  Orleans,  Texas  A  Mexico 
Railway  Company ;  Beaumont,  Sour  Lake  &  Western  Railway  Com- 
pany ;  and  Orange  &  Northwestern  Railroad  Company. 

Report  of  the  Commission. 

Lake,  Commissioner: 

The  rates  on  clean  rice  and  rough  rice  from  practically  all  Texas 
points  to  New  Orleans  have  been  equal  since  January  15,  1910.  This 
relation  of  rates,  it  is  urged,  has  the  effect  of  excluding  New  Orleans 
millers  from  competing  with  Texas  millers  in  the  purchase  of  rough 
rice  from  Texas  producers.  The  original  petition  also  attacked  the 
rates  on  both  clean  and  rough  rice  as  unreasonable,  but  at  the  hearing 
the  complainant  abandoned  its  attack  on  the  rates  per  se.  The  single 
problem  now  presented  is  whether  by  making  the  rough-rice  rates  as 
high  or  higher  than  the  clean-rice  rates  discrimination  is  effected 
against  rough  rice  and  New  Orleans  millers  and  in  favor  of  Texas 
millers. 

While  the  complainant's  request  is  simply  to  have  a  differential 
established  between  the  rates  on  rough  and  clean  rice,  it  was  made 
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clear  at  the  hearing  that  if  a  differential  were  to  be  established  this 
could  only  be  done  satisfactorily  by  reducing  the  rough-rice  rates. 
It  was  conceded  that  an  order  establishing  a  differential  by  raising 
the  clean-rice  rates  would  not  improve  the  situation  for  two  reasons — 
first,  because  such  an  increase  in  the  clean-rice  rates  from  Texas 
to  New  Orleans  would  not  help  New  Orleans  unless  a  proportional 
increase  was  made  on  clean-rice  rates  from  all  mills  in  the  rice  belt 
except  New  Orleans,  since  clean  rice  is  shipped  to  New  Orleans  not 
for  local  consumption  but  for  distribution  over  the  United  States; 
secondly,  such  an  increase  would  be  objectionable  to  Texas  points, 
because  it  would  increase  the  differential  already  existing  against 
Texas  millers  as  compared  with  the  New  Orleans  millers  in  shipping 
clean  rice  to  the  southeast.  Accordingly,  any  increase  in  the  clean- 
rice  rates  from  Texas  points  would  greatly  unsettle  competitive  con- 
ditions. What  we  are  asked  to  do  therefore  is  to  reduce  the  present 
rates  on  rough  rice  from  Texas  points  to  New  Orleans  so  that  they 
will  be  lower  than  the  clean-rice  rate. 

In  support  of  complainant's  position  that  the  rough-rice  rates 
should  be  lower  than  the  clean-rice  rates  evidence  was  offered  to  show 
that  rough  rice  is  only  about  two-thirds  as  valuable  as  clean  rice; 
that  there  is  little  loss  or  damage  to  rough  rice  as  compared  to  the 
loss  or  damage  to  clean  rice  for  which  the  carrier  is  liable;  that  the 
consignee  of  rough  rice  unloads  the  shipments  at  his  mill,  whereas 
the  carrier  must  go  to  the  expense  of  unloading  the  clean  rice  at  its 
depot;  that  no  rough  rice  is  shipped  from  New  Orleans  by  water, 
whereas  some  clean  rice  is  so  shipped  and  is  accorded  free  ship-side 
delivery,  which  costs  the  carrier  3  cents  per  100  pounds  extra;  and 
finally  that  rough  rice  is  loaded  to  the  maximum  of  the  car,  while  in 
accordance  with  the  wishes  of  buyers  of  rice,  the  clean  rice  is  com- 
monly loaded  only  to  the  minimum  capacity  of  the  car.  The  com- 
plainants insisted  that  for  the  above  reasons  it  was  abnormal  for  the 
rough-rice  rate  to  be  as  high  as  the  clean-rice  rate.  In  further  sup- 
port of  this  conclusion  exhibits  were  filed  showing  that  as  to  all  rates 
from  Louisiana  points  to  Louisiana  mills  and  Texas  points  to  Texas 
mills,  and  as  to  almost  all  rates  from  Louisiana  points  to  Texas 
mills  and  Arkansas  points  to  Louisiana  and  Texas  mills  the  rough- 
rice  rates  were  lower  than  those  on  clean  rice.  As  emphasizing  the 
injustice  of  the  present  equality  of  rates  on  rough  and  clean  rice, 
evidence  was  offered  to  show  that  it  takes  180  pounds  of  rough  rice 
to  make  100  pounds  of  clean  rice,  and  hence  in  view  of  the  present 
adjustment  the  New  Orleans  miller  who  buys  rough  rice  in  Texas 
has  to  pay  as  much  freight  per  pound  on  the  80  pounds  of  relatively 
worthless  by-product  as  on  the  100  pounds  of  valuable  manufactured 
product. 
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The  defendants  replied  that  while  it  was  contrary  to  the  usual 
practice  for  the  rough  and  clean  rice  rates  to  be  equal,  yet  under 
special  circumstances  the  rates  on  some  other  manufactured  commodi- 
ties had  been  reduced  to  the  level  of  the  rates  on  the  raw  product, 
and  as  instances  cited  the  rates  on  grain  and  its  products  and  cotton- 
seed and  its  products.  In  further  defense  it  was  shown  that  the  rice 
rates  generally  from  Texas  points  to  New  Orleans  are  the  lowest 
they  have  ever  been ;  that  the  rough-rice  rates  are  reasonable  per  se. 
while  the  clean-rice  rates  were  forced  down  lower  than  a  reasonable 
rate  for  the  purpose  of  enabling  Texas  mills  to  compete  with  New 
Orleans  mills  in  southeastern  consuming  markets.  The  evidence 
shows  that  carriers  west  of  the  Mississippi  have  tried,  without  suc- 
cess, to  induce  carriers  east  of  the  river  to  enter  into  joint  rates  to 
the  southeast  Failing  in  this  effort  the  carriers  serving  Texas,  in 
order  to  enable  the  Texas  mills  to  compete  with  New  Orleans  in  the 
southeast,  established  the  present  clean-rice  rates  to  New  Orleans, 
which  are  therefore  in  the  nature  of  proportional  rates.  As  showing 
that  the  present  clean-rice  rates  are  extremely  low,  evidence  was 
presented  to  show  that  rice  usually  takes  a  higher  rate  than  sugar, 
yet  the  clean-rice  rates  in  question  are  actually  lower  than  rates  on 
sugar  from  New  Orleans  to  Texas  points.  Furthermore,  it  was  shown 
that  whereas  the  clean-rice  rate  from  Houston  and  Texas  points  east 
thereof  to  New  Orleans  (from  257  to  359  miles)  is  15  cents,  the  rate 
on  clean  rice,  fixed  by  the  Louisiana  commission  for  points  over  125 
miles  from  New  Orleans  (as  are  practically  all  Louisiana  milling 
points),  is  14  cents.  Thus,  Houston,  359  miles  from  New  Orleans, 
pays  a  15-cent  rate,  while  Crowley,  La.,  167  miles  from  New  Orleans, 
pays  a  14-cent  rate,  making  the  ton-mile  rate  from  Houston  8.3  mills 
as  compared  with  a  ton-mile  rate  of  16.7  mills  from  Crowley.  These 
facts,  the  defendants  argued,  demonstrated  that  the  clean-rice  rates 
from  Texas  were  lower  than  reasonable  rates  would  be. 

While  the  complaint  alleged  that  the  actual  effect  of  this  equality 
in  the  rates  on  clean  and  rough  rice  was  to  exclude  the  New  Orleans 
miller  from  purchasing  rice  in  Texas,  there  was  no  evidence  to  sup- 
port this  assertion  but  rather  a  conclusive  answer  to  it  in  the  form 
of  an  exhibit  showing  that  in  1910  there  were  shipped  from  Texas 
points  to  New  Orleans  176,874  bags  of  rough  rice  and  128,976  bags 
of  clean  rice.  Furthermore,  it  was  shown  that  about  180,000  bags 
of  rough  rice  are  shipped  annually  from  Arkansas  to  New  Orleans, 
although  the  rate  is  20  cents.  It  was  replied  in  this  connection  that 
since  Arkansas  has  few  mills  much  of  its  rough  rice  would  move  to 
New  Orleans  at  any  rate.  But  it  seems  clear  that  since  New  Orleans 
ying  a  rate  of  20  cents  on  much  of  its  rough  rice  and  is  actually 

reiving  more  rough  than  clean  rice  from  Texas  points  at  the  exist- 
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ing  rates,  New  Orleans  is  not  excluded  from  purchasing  Texas  rough 
rice  by  the  existing  relation  of  rates. 

A  reading  of  the  record  makes  it  apparent  that  the  rates  com- 
plained of  are  part  of  a  rate  adjustment  which  has  been  arrived  at 
after  years  of  competition  between  markets,  and  that  any  change  in 
the  present  rate  would  disturb  this  whole  rate  situation.  As  we  have 
seen,  to  establish  a  differential  by  increasing  the  clean-rice  rate  to 
New  Orleans  would  not  improve  the  situation.  On  the  other  hand, 
it  seems  clear  that  if  the  present  rough-rice  rates  from  Texas  points 
to  New  Orleans  were  reduced  25  per  cent,  as  the  complainants  ask, 
they  would  then  be  lower  than  the  rates  on  rough  rice  fixed  by  the 
Louisiana  commission  from  Louisiana  points  to  New  Orleans,  which 
are  for  less  than  half  the  distance.  This  would  no  doubt  result  in 
an  immediate  reduction  of  the  Louisiana  rough-rice  rates  and  in 
turn  further  complaint  from  the  Texas  mills.  Therefore,  whether 
a  differential  were  established  by  raising  the  clean-rice  rate  or  low- 
ering the  rough-rice  rate,  numerous  other  rates  would  thereby  be 
disturbed. 

In  view  of  all  the  facts  and  circumstances  disclosed  by  the  record 
we  do  not  find  the  rough-rice  rates  complained  of  to  be  unduly  dis- 
criminatory. 

The  complaint  will  be  dismissed, 
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No.  4349. 
CHAMBER  OF  COMMERCE  OF  HOUSTON,  TEX.,  ET  AL. 

v. 

GALVESTON,  HARRISBURG  &  SAN  ANTONIO  RAILWAY 

COMPANY  ET  AL. 


Submitted  March  8,  1912.    Decided  April  1,  1912. 


The  through  rail-and- water  rates  on  rice  and  rice  product*  from  Houston  to 
New  York,  Boston,  Baltimore,  Philadelphia,  and  Providence,  via  Galveston, 
not  fonnd  to  be  discriminatory  as  compared  with  the  corresponding  rates 
from  New  Orleans.  Galveston,  and  other  Texas  points,  or  as  compared  with 
corresponding  rates  on  other  commodities  from  Houston. 

S.  H.  Cowan  for  complainants. 

H.  A.  Scandrett  and  F.  C.  DiUard  for  Galveston,  Harrisburg  * 
San  Antonio  Railway  Company;  Southern  Pacific  Company;  Texas 
&  New  Orleans  Railroad  Company;  and  Atlantic  Steamship  Line. 

T.  J.  Norton  and  A.  C.  Fonda  for  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  and  Gulf  &  Interstate  Railway  Company. 

J.  E.  W.  Fields  for  Beaumont,  Sour  Lake  &  Western  Railway 
Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

A  large  part  of  the  rice  milled  in  Texas  is  shipped  to  the  north 
Atlantic  ports,  and  while  some  of  this  moves  all  rail  the  bulk  of  it 
moves  by  rail  and  water  via  Galveston.  Texas  milling  points  for 
many  years  have  enjoyed  joint  through  rates  on  rice  and  rice  products 
to  these  ports  which  are  based  on  differentials  over  the  water  rates 
from  Galveston.  The  following  table  shows  the  principal  Texas 
milling  point*?  and  their  distance  and  differentials  on  carload  ship- 
ments to  New  York  via  Galveston. 
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Name. 

Distance 

from 
Galveston. 

Through  oar- 
load  rate  to 
New  York 
yia  Gal- 
veston per 
100  pounds. 

Differential 

over 
Galveston 

per 
100  pounds. 

Houston 

MOts. 

49 

78 

84 

98 

99 

99 

99 

125 

148 

168 

Cents. 

26 
28 
80 
80 
28 
80 
80 
80 
80 
80 

flmfi. 

6 

Beaumont 

8 

Bay  City 

10 

Port  Arthur 

10 

Orange 

8 

Eagle  Lake 

10 

Haywood 

10 

ElCampo 

10 

Gondo 

10 

Markham 

10 

Prior  to  August  1,  1911,  Houston  enjoyed  a  differential  of  3  cents 
over  Galveston,  but  on  that  date  the  carriers  increased  the  differ- 
ential to  5  cents.  The  joint  through  rates  on  carload  and  less-than- 
carload  shipments  to  New  York,  Boston,  Philadelphia,  Baltimore, 
and  Providence,  based  on  this  differential,  are  herein  attacked  as 
unreasonable  and  discriminatory  against  Houston  and  against  rice 
as  a  commodity  and  in  favor  of  New  Orleans,  Galveston,  and  other 
Texas  milling  points  to  the  extent  of  the  increase. 

For  convenience  in  discussing  the  issues  involved  we  shall  refer 
only  to  the  through  rates  to  New  York,  since  that  is  the  principal 
point  of  shipment  involved,  and  that  rate  is  typical  of  the  others,  and 
we  shall  also  refer  only  to  carload  rates  since  the  considerations  af- 
fecting these  rates  apply  equally  to  the  less-than-carload  rates. 

The  carriers  aim  to  justify  the  advance  on  the  ground  that  it  was 
made  in  compliance  with  the  order  of  this  Commission  in  Investiga- 
tion and  Suspension  Docket  No.  34.  21  I.  C.  G,  124.  Furthermore, 
the  carriers  declare  that  the  former  Houston  differential  of  3  cents 
over  Galveston,  which  we  are  now  asked  to  order  back,  was  discrimi- 
natory as  against  the  Texas  milling  centers  which  had  a  10-cent  dif- 
ferential over  Galveston  and  that  the  present  5-cent  differential  was 
adopted  as  the  result  of  the  repeated  demands  by  these  Texas  mill 
cities  as  well  as  in  compliance  with  the  aforementioned  order  of  the 
Commission. 

A  clear  understanding  of  the  present  case  requires  a  review  of 
Investigation  and  Suspension  Docket  No.  34.  The  facts  leading  up 
to  that  case  were  as  follows:  Previous  to  1909  all  Texas  milling 
centers  except  Houston  paid  a  differential  of  10  cents  over  Galveston. 
In  that  year  the  protest  of  Beaumont  to  the  carriers  secured  for  it  a 
reduction  of  its  differential  to  G  cents  over  Galveston.  Orange,  being 
a  rival  of  Beaumont  and  having  always  enjoyed  the  same  rate,  at  once 
complained  to  the  carriers,  and,  in  order  to  place  these  cities  on  an 
equality  again,  the  carriers  increased  the  Beaumont  rate  from  26  to 
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28  cents  and  reduced  the  Orange  rate  from  80  to  28  cents.  Beaumont, 
it  seems,  did  not  object  to  being  placed  on  a  parity  with  Orange,  but 
it  did  complain  to  this  Commission  that  this  increased  rate  was  dis- 
criminatory as  compared  with  Houston,  because  it  made  its  differ- 
ential over  Houston  5  cents,  instead  of  3  cents,  as  it  had  recently  been. 
This  complaint  was  dealt  with  in  Investigation  and  Suspension 
Docket  No.  34. 

As  stated  in  complainants'  brief  in  the  present  case,  the  question 
raised  in  Investigation  and  Suspension  Docket  No.  34  was  not  as 
to  the  reasonableness  of  the  Beaumont  and  Orange  rates  nor  as 
to  their  relation  to  the  New  Orleans  or  Galveston  rates,  but  simply 
as  to  the  relation  of  the  rates  from  Beaumont  and  Orange  compared 
with  the  rates  from  Houston.  In  deciding  that  case  the  Commission 
ordered  (1)  that  the  carriers  abstain  from  charging  their  u  present 
rates"  from  Beaumont  and  Orange;  (2)  that  they  maintain  the 
same  rates  from  Orange  that  are  contemporaneously  in  effect  from 
Beaumont;  (3)  that  they  establish  rates  from  Beaumont  and  Orange 
"  which  shall  not  exceed  by  more  than  3  cents "  the  rate  contempo- 
raneously in  effect  from  Houston.  The  carriers  now  contend  that 
since  the  rate  in  force  from  Beaumont  at  the  time  of  the  order  was 
26  cents,  they  were  not  free,  in  view  of  the  first  provision  of  the  order, 
to  establish  the  differential  ordered  by  fixing  the  Beaumont  and 
Orange  rates  at  this  amount,  and  the  only  alternative  was  to  adopt 
the  suspended  rates  of  28  cents  from  Beaumont  and  Orange  and  then 
raise  the  Houston  rate  from  23  to  25  cents.  We  do  not  agree  that 
the  order  necessarily  had  this  effect.  In  view  of  the  second  part  of 
the  order,  it  seems  clear  that  the  "  present  rates "  referred  to  were 
the  Beaumont  rate  of  26  cents  and  the  Orange  rate  of  30  cents,  con- 
sidered collectively,  and  by  making  the  rates  from  Beaumont  and 
Orange  both  26  cents,  the  carriers  would  have  complied  with  the 
order  to  abstain  from  charging  their  " present  rates"  of  26  cents 
from  Beaumont  and  30  cents  from  Orange.  The  construction  placed 
upon  the  order  by  the  carriers  is  possible,  but  it  is  not  a  necessary 
construction,  and,  in  the  light  of  the  opinion,  it  is  not  the  proper 
construction.  We  believe  a  reasonable  reading  of  the  order  as  a 
whole  makes  it  clear  that  the  carriers  were  free  to  establish  the  re- 
quired differential  either  by  lowering  the  Beaumont  and  Orange  rates 
or  increasing  the  Houston  rates.  Accordingly,  if  the  construction 
of  the  order  adopted  by  the  carriers  were  the  only  justification  for 
the  increase  in  the  Houston  rates,  we  should  order  them  reduce^. 

The  real  problem  now  presented  is  whether  Houston  should  nave 
a  lower  rate  in  relation  to  the  other  Texas  milling  cities  and  to  New 
Orleans.  The  reasonableness  of  the  present  through  rates  is  not 
questioned.     Nor  is  any  complaint  made  of  the  differential  of  3  cents 
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which  Beaumont  and  Orange  enjoy  over  Houston.  Houston  relies 
on  the  fact  that  its  differential  over  Galveston  has  for  many  years 
been  3  cents,  and  that  since  this  is  still  the  fifth-class  differential  it 
should  continue  as  the  differential  on  rice.  It  seems  clear,  however, 
that  Houston  has  no  just  basis  for  complaining  of  its  rates  as  com- 
pared with  the  New  Orleans  rates,  since  it  has  an  additional  rail  haul 
of  49  miles  and  it  is  much  farther  by  sea  than  New  Orleans.  Besides, 
as  compared  with  Louisiana  points  shipping  via  New  Orleans  it  has 
a  decided  advantage,  since  they  must  pay  a  10-cent  differential  over 
New  Orleans.  If  we  consider  the  relation  of  the  present  Houston 
differentials  to  those  of  other  Texas  cities  its  complaint  seems  equally 
unfounded.  If  the  carriers  had  complied  with  the  order  in  Investi- 
gation and  Suspension  Docket  No.  34  by  reducing  the  Beaumont  and 
Orange  rates  to  26  cents,  complaint  would  inevitably  have  arisen 
from  other  Texas  milling  centers;  for  if  Orange,  being  99  miles 
from  Galveston,  had  been  given  a  rate  of  26  cents  it  would  clearly 
not  be  defensible  to  maintain  30-cent  rates  from  Port  Arthur,  98 
miles,  Eagle  Lake,  99  miles,  and  Raywood,  99  miles  from  Galveston. 
Confronted  with  this  situation,  the  establishment  of  a  28-cent  rather 
than  a  26-cent  rate  from  Beaumont  and  Orange  was,  we  believe,  the 
proper  action  for  the  carriers  to  take.  The  attendant  increase  in 
the  Houston  rate  establishes  the  relation  between  these  cities  and 
Houston  which  the  Commission  after  careful  investigation  found  to 
be  proper.  Viewing  the  present  Houston  rate  as  a  part  of  the 
adjustment  of  rates  from  all  the  Texas  milling  points,  we  do  not  find 
that  it  in  any  way  discriminates  against  Houston. 

The  contention  that  rice  as  a  commodity  was  discriminated  against 
by  the  increase  complained  of  is  based  on  the  fact  that  the  fifth-class 
differential  continues  to  be  3  cents  from  Houston  while  the  differen- 
tial on  rice,  which  is  a  fifth-class  commodity,  is  advanced  to  5  cents. 
The  record  shows,  however,  that  as  to  certain  other  commodities  of 
large  tonnage  the  differential  is  not  observed.  For  example,  the 
rate  on  compressed  cotton  from  Houston  to  New  York  is  6  cents 
over  the  Galveston  rate.  Prior  to  1895  the  fifth-class  differen- 
tial from  Houston  to  Galveston  was  5  cents.  In  that  year  the  Texas 
Commission  reduced  this  differential  to  3  cents  and  the  carriers  then 
adopted  it  as  a  factor  in  the  through  rates  via  Galveston  to  the 
Atlantic  Seaboard.  It  was,  therefore,  in  origin  not  a  voluntary  rate, 
and  as  compared  with  the  Texas  distance  scale  fifth-class  rate  of  18 
cents,  or  with  the  special  distance  scale  fifth-class  rate  of  12  cents 
applying  between  Houston  and  Galveston,  this  differential  is  very 
low.  The  through  rates  now  complained  of  are  equal  to  the  com- 
bination of  the  local  commodity  rate  and  the  water  rates  from  Gal- 
veston.   The  Commission  in  Investigation  and  Suspension  Docket 
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No.  84  expressed  the  view  that  this  commodity  rate  was  an  "ex- 
tremely low  local  rate"  and  nothing  in  the  present  record  changes  our 
view.  It  follows  that  a  differential  equal  to  this  rate  may  well  be 
permitted  and  when  such  a  differential  is  made  in  an  effort  to  com- 
ply with  an  order  of  this  Commission  and  with  the  bona  fide  purpose 
of  correcting  a  discrimination  in  the  manner  best  calculated  to  put 
the  rates  from  all  Texas  milling  cities  in  fair  relation  to  each  other, 
we  see  no  reason  for  disturbing  it 

We  have  not  considered  the  reasonableness  of  any  of  the  through 
rail-and-water  rates  involved  in  this  adjustment  and  we  make  no 
finding  thereon. 

The  complaint  will  be  dismissed. 
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MUTUAL  RICE  TRADE  &  DEVELOPMENT  ASSOCIATION 

OF  HOUSTON 
v. 

INTERNATIONAL  &  GREAT  NORTHERN  RAILROAD  COM- 
PANY ET  AL. 


Submitted  March  8, 1912.    Decided  April  8, 1912. 


The  rates  on  clean  rice  from  Texas  milling  points  to  the  southeast,  to  central 
freight  association  territory,  to  Illinois,  and  to  the  Pacific  coast  are  com- 
plained of  as  discriminatory  compared  with  the  corresponding  rates  from 
New  Orleans ;  Held,  That  the  rates  to  central  freight  association  territory, 
to  Illinois,  and  to  the  Pacific  coast  are  not  found  to  be  discriminatory,  but 
those  to  designated  points  in  the  southeast  to  which  any-quantity  rates 
apply  fiom  the  Mississippi  River  are  found  unreasonable  and  discriminatory 
and  the  carriers  ordered  to  establish  through  carload  rates  which  shall  be 
5  cents  less  than  the  lowest  combination  of  locals  contemporaneously  1b 
effect  to  and  from  a  Mississippi  River  gateway. 

S.  H.  Cowan  for  complainant. 

T.  J.  Freeman,  Henry  G.  Herbel,  and  Horace  Booth  for  Inter- 
national &  Great  Northern  Railroad  Company  and  Texas  &  Pacific 
Railway  Company. 

M.  P.  Callaway  for  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company;  New  Orleans,  Mobile  &  Chicago  Railway  Company; 
New  Orleans  &  Northeastern  Railroad  Company ;  and  other  carriers. 

Fred  H.  Wood  for  Beaumont,  Sour  Lake  &  Western  Railway  Com- 
pany ;  Chicago  &  Eastern  Illinois  Railroad  Company ;  New  Orleans, 
Texas  &  Mexico  Railroad  Company;  St  Louis  &  San  Francisco  Rail- 
road Company ;  and  other  carriers. 

F.  C.  Dillard  and  II.  A.  Scandrett  for  Houston  &  Texas  Central 
Railroad  Company;  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company;  Houston  East  &  West  Texas  Railroad  Company;  and 
other  carriers. 

J.  S.  Hershey  and  A.  C.  Fonda  for  Gulf,  Colorado  &  Santa  Fe 
Kailway  Company;  Gulf  &  Interstate  Railway  Company  of  Texas; 
and  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Nelson  W.  Proctor  for  Louisville  &  Nashville  Railroad  Company. 

Martin  L.  Clardy  and  Henry  C.  Herbel  for  Missouri  Pacific  Rail- 
way Company  and  St  Louis,  Iron  Mountain  &  Southern  Railway 
Company. 
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George  H.  Terriberry  for  New  Orleans  Board  of  Trade,  Limited, 
intervener. 
H.  H.  Haines  for  Galveston  Commercial  Association. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  rice  crop  of  the  United  States,  which  last  year  produced  over 
620,000,000  pounds  of  commercial  rice,  almost,  if  not  entirely,  equals 
the  domestic  consumption.  The  great  industry  involved  in  the  rais- 
ing, milling,  and  marketing  of  this  product  has  grown  up  within  this 
generation.  A  small  part  of  this  product  is  raised  in  the  Carolinas 
and  in  Mississippi,  but  the  bulk  of  it  is  produced  in  what  is  known 
as  "  the  rice  belt,"  which  extends  from  the  Mississippi  River  to  about 
150  miles  west  of  Houston,  Tex.,  and  from  the  Gulf  along  the  west 
side  of  the  Mississippi  River  to  the  northern  boundary  of  Arkansas. 
In  Louisiana  approximately  371,200  acres,  in  Texas  264,745  acres, 
and  in  Arkansas  G0,000  acres,  are  devoted  to  this  crop.  New  Orleans 
from  the  beginning  of  the  industry  in  the  rice  belt  has  been  the  lead- 
ing milling  and  marketing  point  for  rice.  But  numerous  milling 
centers  have  sprung  up  in  other  parts  of  Louisiana  and  in  Arkansas 
and  during  the  past  10  years  the  rapid  extension  of  rice  culture  in 
Texas  has  been  accompanied  by  the  establishment  of  22  rice  mills  in 
that  state  and  the  growth  of  several  milling  centers,  of  which 
Houston  is  the  largest. 

The  complaint  in  this  case  is  brought  by  the  milling  interests  of 
Houston  and  the  Texas  mill  cities  against  all  the  railroads  doing 
business  out  of  Houston  and  New  Orleans  and  their  connecting  lines 
extending  to  the  southeast,  central  freight  association  territory,  Illi- 
nois and  Wisconsin  territory,  western  trunk  line  territory,  trans- 
Missouri  territory,  and  the  Pacific  coast  territory.  Attack  is  made 
on  the  rates  on  clean  rice  from  Houston  and  other  Texas  mills  to  the 
southeast,  to  central  freight  association  territory,  to  Illinois,  and  to 
the  Pacific  coast  as  unreasonable  and  as  discriminatory  compared 
with  corresponding  rates  from  New  Orleans.  In  the  course  of  the 
hearing  the  complainant  made  little  attempt  to  prove  that  the  rates 
from  Texas  points  were  unreasonable  per  8e,  but  undertook  especially 
</>  Hhow  the  unfairness  of  the  adjustment  of  rates  from  Texas  milling 
points  as  compared  with  rates  from  New  Orleans  to  the  territories 
named.  The  New  Orleans  Board  of  Trade  intervened  on  behalf  of 
tin*  millers  and  traders  of  that  city  and  contended  that  the  present 
ftiljiiKliiiont  is  in  favor  of  Houston  and  to  the  disadvantage  of  New 

IN. 

i bl idling  the  rates  now  attacked  the  carriers  have  divided 

itry   into  rate  territories  with  a  distinct  rate  adjustment 

ng  to  each.    To  the  southeast  the  through  rates  are  combina- 
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tion  rates  made  of  a  local  carload  rate  of  15  cents  from  Houston  and 
Texas  points  east  thereof  or  19  cents  from  Texas  points  west  thereof 
to  New  Orleans,  and  in  most  instances  a  local  any-quantity  rate 
from  New  Orleans.  To  central  freight  association  territory  (east  of 
the  Illinois-Indiana  state  line)  there  are  joint  rates  applying  from 
Houston  which  are  10  cents  on  carloads  and  20  cents  on  less  than 
carloads  higher  than  the  corresponding  rates  from  New  Orleans.  To 
Illinois  and  Wisconsin  territory  the  rates  from  Houston  are  5  cents 
on  carloads  and  10  cents  on  less-than-carload  lots  higher  than  from 
New  Orleans.  To  the  Pacific  coast  the  rates  from  Houston  are  the 
same  as  from  New  Orleans.  To  the  seaboard  territory  and  to  trans- 
Missouri  territory  the  Texas  rates  are  also  adjusted  in  relation  to  the 
New  Orleans  rates,  but  the  complaint  attacks  only  the  above  rate 
adjustments.  It  is  apparent  that  the  adjustments  to  these  territories 
are  fundamentally  different  and  the  basis  of  complaint  against  them 
is  in  each  case  different.  We  shall  therefore  consider  separately  the 
relations  of  rates  applying  to  each  territory. 

1.  The  rates  from  Texas  points  to  the  southeast  are  attacked 
especially  on  the  ground  that  the  through  rates  are  merely  combina- 
tion rates  rather  than  joint  rates  less  than  the  sum  of  the  locals  into 
and  out  of  New  Orleans.  The  complainant  urges  that  while  a 
through  combination  rate  may  often  be  justified  it  is  unwarranted 
here,  because  rice  shipped  from  Texas  to  the  southeast  is  carried 
through  in  the  same  car,  so  that  terminal  charges  which  would 
arise  on  the  two  local  hauls  are  avoided.  Furthermore,  it  is  con- 
tended that  the  combination  rates  are  unfair  to  Texas  points  because 
the  rates  from  New  Orleans  to  points  in  the  southeast  on  which  the 
through  rates  are  based  are  any-quantity  rates  which  New  Orleans 
can  take  advantage  of,  but  which  are  of  no  value  to  Texas  shippers 
because  it  is  commercially  possible  to  ship  only  in  carload  lots  from 
Texas  to  the  southeast.  That  the  relation  of  the  rates  from  Texas 
and  from  New  Orleans  to  the  southeast  was  prejudicial  to  the  former 
was  evidenced,  the  complainants  urged,  by  the  testimony  tending  to 
show  that  Houston  and  Texas  millers  in  spite  of  repeated  efforts  were 
unable  to  compete  with  New  Orleans  millers  in  supplying  this  terri- 
tory, which  the  record  tends  to  show  is  the  best  rice-consuming  terri- 
tory in  the  United  States.  The  complainant  asks,  therefore,  that  a 
joint  through  rate  be  established  from  Texas  points  to  points  in  the 
southeast  which  shall  be  not  more  than  5  cents  on  carloads  above  the 
rates  from  New  Orleans. 

The  defendant  carriers  operating  in  the  southeast  aimed  to  rebut 
the  complainant's  case  by  evidence  showing  that  the  local  rates  from 
Texas  to  New  Orleans  and  from  New  Orleans  to  southeastern  points 
were  very  low.  The  local  rate  of  15  cents  from  Houston  and 
Texas  points  east  thereof  and  the  19-cent  rate  from  points  west 
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of  Houston  to  New  Orleans  were  declared  to  be  in  the  nature  of  pro- 
portional rates  adopted  in  order  that  the  Texas  mills  might  compete 
with  the  interior  Louisiana  mills  which  have  a  14-cent  rate  to  New 
Orleans.  Evidence  was  offered  to  show  that  rates  from  New  Orleans 
to  points  in  the  southeast  were  originally  forced  to  a  very  low  level 
by  water  competition,  which  even  now  continues  either  actually  or 
potentially  to  many  points  accessible  to  gulf  and  river  boats.  In 
some  cases  also  the  rates  were  originally  forced  down  by  the  market 
competition  of  Georgia  and  Carolina  rice  coming  in  from  the  east 
and  also  by  direct  competition  between  rail  carriers.  Evidence  was 
also  offered  to  show  that  the  combination  of  these  locals  applying 
from  Texas  to  the  southeast  was  not  an  unreasonable  through  rate 
per  8c  and  that  the  making  of  a  through  rate  by  combination  based 
on  a  river  gateway  is  not  an  exceptional  practice,  but  rather  is  the 
long-recognized  method  of  fixing  practically  all  class  and  commodity 
rates  from  western  and  official  classification  territory  into  southern 
classification  territory.  The  defendants  operating  in  southeast  terri- 
tory further  urged  that  since  none  of  their  lines  extended  west  of 
the  Mississippi  River,  and  they  were  parties  to  no  joint  rates  west 
of  the  river,  they  could  not  be  charged  with  discrimination  against 
Houston.  On  behalf  of  New  Orleans  millers  it  was  urged  that  that 
city  as  a  port,  and  also  because  of  its  proximity  to  the  southeast,  had 
natural  advantages  over  the  Texas  cities  which  are  located  at  interior 
points  from  2f>0  to  4.">0  miles  more  distant,  and  that  it  would  be  unjust 
to  equalize  such  natural  advantage  by  the  establishment  of  the  differ- 
ential requested. 

2.  The  rates  from  Texas  points  to  central  freight  association  terri- 
tory and  to  Illinois  were  complained  of  on  the  ground  that  the  hauls 
from  Texas  and  from  New  Orleans  were  so  nearly  equal  and  the  con- 
ditions  were  so  similar  that  the  rates  should  be  the  same.  The  evi- 
dence tended  to  show  that  this  territory  was  supplied  with  rice  by 
New  Orleans,  chiefly,  and  that  Texas  rice  millers  marketed  their 
product  here  only  to  the  extent  that  they  could  afford  to  absorb  the 
differential  against  Texas.  As  emphasizing  the  injustice  of  the  ad- 
justment to  this  territory,  it  was  pointed  out  that  the  less- than-carload 
rates  from  New  Orleans  to  central  freight  association  territory  were 
5  cents  less  than  the  carload  rates  from  Texas,  so  that  the  Texas 
dealers  could  develop  little  jobbing  business  on  a  profitable  basis. 
The  defendants  contended  that  the  rates  from  New  Orleans  had  been 
forced  by  water  competition  up  the  Mississippi  and  Ohio  rivers,  and 
that  oon>equently  the  rates  from  New  Orleans  were  unduly  low  and 
were  no  criterion  by  which  to  fix  the  rates  from  Texas.  It  was  also 
urged  that  the  leaser  mileage  from  New  Orleans  than  from  Texas 

points  justified  the  present  difference  in  the  rates. 
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3.  The  rates  from  Texas  points  to  the  Pacific  coast  were  attacked 
only  argumentatively.  The  complainant  urged  that  if  New  Orleans 
was  to  have  lower  rates  to  the  southeast  than  Texas  points  on  account 
of  its  geographical  location,  then  Texas  points  should,  for  the  same 
reason,  have  lower  rates  than  New  Orleans  to  the  Pacific  coast  points. 
The  complainant  requested  that  Texas  points  be  given  a  differential 
of  5  cents  under  the  New  Orleans  rate,  so  that  the  Texas  mills  might 
enjoy  that  same  advantage  from  their  proximity  to  the  Pacific  mar- 
kets that  New  Orleans  would  enjoy  to  the  markets  of  \he  southeast 
by  the  proposed  differential  to  that  territory.  The  evidence  showed 
that  much  of  the  domestic  rice  consumed  in  the  Pacific  coast  states 
came  from  Texas,  but  the  complainant  insisted,  nevertheless,  that 
it  was  unfair  to  Texas  that  a  principle  of  rate  making  should  be 
applied  when  it  favored  New  Orleans  and  disregarded  when  it  would 
favor  Texas  mills.  The  defendants  interested  in  the  traffic  to  the 
Pacific  coast  aimed  to  justify  these  rates  on  the  ground  that  they 
had  followed  the  established  practice  in  constructing  rates  to  the 
Pacific  by  blanketing  both  ends  of  the  haul,  or,  to  be  more  specific,  by 
making  the  rice  rates  the  same  from  all  points  in  Texas  and  Louisiana 
to  points  in  California,  Oregon,  and  Washington. 

A  careful  examination  of  the  relative  rates  applying  to  Illinois  and 
to  central  freight  association  territory  does  not  disclose  that  the  rates 
from  Texas  points  to  these  territories  are  discriminatory.  New 
Orleans  enjoys  natural  advantages  entitling  it  to  better  rates  to 
these  points,  and  we  can  not  conclude  from  this  record  that  the  exist- 
ing carload  differentials  in  favor  of  New  Orleans  of  5  cents  to  Illinois 
and  10  cents  to  central  freight  association  territory  make  an  undue 
allowance  for  this  difference.  New  Orleans  is  on  the  average  about 
150  miles  nearer  to  Illinois  points  and  about  200  miles  nearer  to  cen- 
tral freight  association  territory  points  than  are  the  Texas  milling 
centers.  We  therefore  find  no  warrant  in  the  present  record  for 
disturbing  these  rates. 

Turning  to  the  Pacilic  coast  adjustment  we  find  that  a  character- 
isticallv  different  thcorv  of  rate  structure  obtains.  Instead  of  due 
allowance  being  made  in  these*  rates  for  the  fact  that  Houston  is  350 
miles  nearer  the  Pacific  coast  than  New  Orleans,  we  find  that  these 
rice  rates,  like  all  other  rates  to  the  Pacific  coast,  are  blanketed,  so 
that  all  Louisiana  and  Texas  points  have  the  same  rate  to  all  coast 
markets.  The  suggestion  that  if  the  distance  between  Houston  and 
New  Orleans  is  ignored  in  constructing  rates  to  the  Pacific  coast  then 
it  should  likewise  be  ignored  in  making  rates  to  the  southeast,  over- 
looks the  fact  that  all  the  distances  from  points  in  the  rice  belt  to 
Pacific  coast  points  are  much  greater  than  the  distances  from  points 
in  the  rice  belt  to  southeastern  points,  and  it  is  fundamental  that 
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large  blankets  are  justified  for  long  distances  which  would  not  be  for 
shorter  distances.  A  further  justification  for  this  difference  in  rate 
making  from  the  rice  belt  is  that  in  hauls  to  the  Pacific  coast  only  one 
carrier  is  involved,  while  in  all  hauls  from  Houston  to  the  southeast 
at  least  two  carriers  participate.  In  this  case  the  average  haul  from 
the  rice  belt  to  the  coast  approximates  2.000  miles,  and  in  view  of  the 
length  of  this  haul  and  the  absence  of  any  testimony  as  to  the  reason- 
ableness of  these  rates,  we  do  not  find  that  this  equality  of  rates  for 
unequal  hauls  is  in  violation  of  the  act 

The  relation  of  rates  to  the  southeast  from  Texas  points  and  New 
Orleans,  respectively,  presents  a  still  different  situation.  The  rates 
from  Texas  points  are  published  as  through  rates,  but  they  are  in  fact 
combination  rates  based  on  New  Orleans  or  other  Mississippi  River 
gateway.  Here,  again,  New  Orleans  is  clearly  entitled  to  some  ad- 
vantage in  rates,  owing  to  its  greater  proximity  to  the  consuming 
markets.  But  the  question  arises  whether  the  present  difference  of 
15  or  19  cents  in  the  carload  rates  from  Texas  points  and  from  New 
Orleans  to  the  southeast  is  warranted  by  this  consideration.  The  rec- 
ord tends  to  show  that  each  of  the  local  rates  included  in  the  through 
rates  has  been  lowered  by  competition  either  of  markets  or  of  other 
carriers,  and  from  this  it  was  argued  that  the  combination  of  these 
rates  made  a  low  through  rate.  The  local  rates  from  New  Orleans  are 
in  most  instances  any-quantity  rates.  The  record  shows  that  rail  ship- 
ments from  Texas  points  to  the  southeast  are  made  only  in  carload 
lots.  In  Duncan  <&  Co.  v.  N.  C.  cfc  St.  L.  Ry.,  1G  I.  C.  c!,  590,  it  was 
held  that  where  any-quantity  rates  were  in  effect  the  Commission 
would  not  order  the  establishment  of  a  differential  between  the  rates 
applying  to  carload  and  less-than-carload  shipments.  In  this  case, 
however,  the  situation  is  entirely  different.  We  are  now  dealing  with 
a  combination  carload  rate,  the  chief  factor  of  which  is  an  any-quantity 
rale.  While  this  any-quantity  rate  considered  by  itself  and  as  affect- 
ing New  Orleans  shippers  alone  may  be  entirely  reasonable,  we  do  not 
ln'Iieve  that  a  through  carload  rate  from  Texas  points  to  the  southeast 
limy  fairly  be  based  upon  it.  When  a  carrier  instead  of  providing  u 
carload  and  less-than-carload  rate  provides  only  an  any-quantity 
rate  (lie  presumption  is  that  it  is  higher  than  a  carload  rate  and  lower 
tlniii  a  less-than-carload  rate  would  be.  The  carriers  in  this  case 
unnVrtook  to  rebut  this  presumption  by  alleging  that  the  any- 
quiuility  rates  were  as  low  as  carload  rates  would  be.  But  exami- 
nation of  the  tariff  shows  that,  generally  speaking,  the  carload  rates 
tlmf.  do  apply  from  the  river  to  southeastern  points  are  relatively 
In  wit  I  Imri  th<*  any-quantity  rates.  We  are  therefore  satisfied  that 
iKfei*  an v  (iiiniititv  rates  are  not  as  low  as  carload  rates  should 
lint  nvrn  if  they  wore  the  fact  remains  that  the  New  Orleans 
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shipper  of  less-than-carload  lots  gets  more  service  for  a  given  rate 
than  the  Texas  shipper  who  always  ships  in  carloads  at  the  same  rate. 
A  further  reason  why  the  through  rate  from  Texas  should  be  lower 
than  the  combination  of  locals  is  that  in  the  case  of  a  through  ship- 
ment of  rice  from  Texas,  as  appears  from  the  record,  practically  no 
terminal  service  is  performed  at  New  Orleans,  while  in  the  case  of  a 
local  shipment  in  and  a  local  shipment  out  such  service  would  be  sub- 
stantial. In  view  therefore  of  difference  in  the  service  rendered  and 
also  difference  in  the  cost  of  the  service  to  the  carriers  in  handling 
through  shipments  from  Texas  points,  we  believe  the  through  rate  in 
this  case  should  be  lower  than  the  sum  of  the  locals. 

To  sum  up  our  conclusions,  we  do  not  find  the  rates  from  Texas 
points  to  central  freight  association  territory  (east  of  the  Illinois- 
Indiana  state  line)  to  Illinois  or  to  the  Pacific  coast  to  be  discrimina- 
tory as  compared  with  the  corresponding  rates  from  New  Orleans, 
but  we  do  find  that  the  through  rates,  of  which  any-quantity  rates  are 
factors,  from  Texas  points  to  points  in  the  southeast  are  unreasonable 
and  discriminatory,  and  that  joint  carload  rates  from  Texas  milling 
points  to  this  territory,  at  least  5  cents  less  than  the  lowest  combina- 
tion of  locals  contemporaneously  in  effect  to  and  from  Missisippi 
River  points  would  be  just  and  reasonable. 

The  complaint  was  directed  against  all  rice  rates  from  Texas  points 
to  southeastern  territory  which  was  defined  as  that  territory  east  of 
the  Mississippi  and  south  of  the  Ohio  Rivers.  We  shall  limit  our 
order,  however,  to  rice  rates  applying  from  Texas  points  to  points  in 
this  territory  as  to  which  any-quantity  rates  from  Mississippi  River 
points  are  named  in  M.  P.  Washburn's  tariff  No.  7, 1.  C.  C.  No.  78. 

An  order  will  be  entered  accordingly. 
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No.  4240. 

E.  M.  DuPRE  COMPANY  ET  AL. 

v. 

BUFFALO,  ROCHESTER  &  PITTSBURGH  RAILWAY  COM- 
PANY ET  AL. 


Submitted  January  20,  1912.    Decided  April  8, 1912. 


1.  Rates  on  apples,  potatoes,  cabbage,  and  onions  from  Rochester,  Albion,  and 

Appleton,  N.  Y.,  found  to  unjustly  discriminate  against  Columbia,  8.  C, 
in  favor  of  Augusta,  Ga.  Carriers  required  to  apply  to  Columbia  rates 
not  higher  than  contemporaneously  charged  to  Augusta. 

2.  The  facts  of  record  held  Insufficient  to  justify  an  order  reducing  minimum 

weight  of  24,000  pounds  on  grapes  to  Columbia  from  points  In  New  York 
state. 

Rembert  dk  Monteith  for  complainants. 

M.  P.  Callaway  for  Norfolk  &  Western  Railway  Company;  Sea- 
board Air  Line  Railway;  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company ;  and  Atlantic  Coast  Line  Railroad  Company. 

W.  J.  Peebles  for  Pennsylvania  Railroad  Company. 

Report  of  the  Commission. 

McChord,  Commissioner: 

Complainants  are  wholesale  fruit  and  produce  merchants  of  Colum- 
bia, S.  C,  and  allege  that  they  are  unjustly  discriminated  against  in 
favor  of  Augusta,  Ga.,  in  the  carload  rates  on  apples,  potatoes,  cab- 
bage, and  onions  from  Rochester,  Albion,  and  Appleton,  N.  Y.,  in 
violation  of  sections  3  and  4  of  the  act  to  regulate  commerce.  The 
minimum  weight  of  24,000  pounds  on  grapes  from  the  same  territory 
to  Columbia  is  also  attacked  under  section  1  and  will  be  considered 
independently. 

To  Columbia  and  Augusta,  Rochester  takes  the  New  York  City 
rates,  and  Albion  and  Appleton  a  differential  of  one  cent  over 
Rochester.  As  there  is  no  attack  upon  this  differential,  Rochester 
will  be  taken  as  the  representative  point  of  origin.  The  class  rates 
from  this  territory  are  the  same  to  either  Columbia  or  Augusta,  and 
in  the  absence  of  exceptions  southern  classification  governs,  and  rates 
les,  potatoes,  cabbage,  and  onions  sixth  class.  To  Columbia  the 
h-class  rate  of  42  cents  applies;  to  Augusta,  a  commodity  rate 
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of  34  cents  is  effective.  Augusta  is  situated  on  the  Savannah  River 
and  Columbia  on  the  Santee.  Boats  ply  both  rivers,  carrying 
cargoes  which  have  been  transported  by  water  from  New  York  to 
Savannah  on  the  one  hand  and  Georgetown,  S.  G,  on  the  other. 
Traffic  also  moves  by  boat  from  New  York  to  Charleston,  thence 
by  rail  to  Augusta  or  Columbia.  That  the  effect  of  this  water  com- 
petition is  reflected  in  the  class  rates  to  these  points  is  contended  and 
admitted;  but  if  competitive  conditions  are  so  similar  as  to  justify 
like  class  rates  to  both  destinations,  the  natural  inquiry  is,  Why 
should  tliese  commodities  be  given  lower  than  the  class  rate  to 
Augusta,  while  the  class  basis  is  allowed  to  obtain  at  Columbia. 
Defendants'  answer  to  this  was  that  the  water  competition  to  Augusta 
was  greater  than  to  Columbia,  but  how  much  greater  or  the  nature 
of  its  augmentation  was  not  explained.  Some  reference  was  also 
made  to  market  competition  created  by  the  carriers  reaching  Augusta 
from  the  west,  but  with  neither  of  these  explanations  are  we  im- 
pressed; nor  indeed  was  the  principal  witness  for  defendants,  who 
frankly  stated  that  in  his  opinion  the  rates  on  these  commodities  to 
Augusta  were  lower  than  competitive  conditions  made  necessary. 
Onions  and  potatoes  are  largely  transported  inland  to  Augusta  and 
Columbia  by  water,  but  apples  and  cabbage,  on  account  of  their 
perishable  nature,  generally  move  inland  by  rail.  The  brief  of  the 
southern  lines  announces  the  intention  of  defendants  to  place  Augusta 
and  Columbia  on  a  parity  by  the  publication  to  Augusta  of  a  37-eent 
rate  from  Rochester  and  38  cents  from  Albion  and  Applet  on,  and  to 
Columbia,  38  cents  from  all  three  points.  The  difference  in  the  pro- 
posed rates  from  Rochester  is  due  to  the  erroneous  assumption  that 
to  Columbia  Rochester  now  takes  a  differential  of  one  cent  over  New 
York,  whereas  it  really  takes  the  New  York  rate.  Defendants'  ad- 
mission, considered  in  connection  with  the  facts  of  record,  convinces 
us  that  there  is  no  such  dissimilarity  of  conditions  as  justifies  a  higher 
rate  to  Columbia  than  to  Augusta  on  the  commodities  and  from  the 
points  of  origin  here  involved.  We  therefore  find  that  the  present 
rates  do  and  have  unjustly  discriminated  against  Columbia,  to  which 
point  the  rates  to  be  hereafter  charged  should  not  exceed  the  rates 
contemporaneously  applied  to  Augusta.  This  disposition  of  the  case 
renders  unnecessary  a  consideration  of  the  violation  of  section  four. 
Complainants  have  asked  for  reparation  upon  all  shipments 
received  by  them  since  July  10,  1911,  the  date  upon  which  the  com- 
plaint was  filed.  Augusta  and  Columbia  compete  in  intermediate 
territory  in  the  sale  of  the  articles  comprising  the  subject  matter  of 
this  complaint;  and  as  the  distributing  rates  from  both  cities  are 
constructed  upon  the  same  mileage  scale,  the  difference  in  the  inbound 
rates  in  favor  of  Augusta  has  resulted  in  damage  to  complainants  in 
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the  amount  of  such  difference  applied  to  the  shipments  they  have 
received.  On  this  basis  reparation  will  be  awarded  upon  satisfac- 
tory proof  of  shipments  made  by  complainants  from  Rochester, 
Albion,  and  Appleton  to  Columbia  since  July  10,  1911. 

As  to  the  reasonableness  of  the  minimum  weight  on  grapes,  in 
baskets,  the  question  is  practically  one  of  fact,  complainants  alleging 
that  24,000  pounds  can  not  be  loaded  into  a  car  without  serious 
damage  to  the  bottom  tier,  and  defendants  contending  to  the  con- 
trary. Twenty-four  thousand  pounds  can  be,  and  has  been,  fre- 
quently loaded  to  points  in  the  east,  south,  and  west  Physically, 
therefore,  it  is  easily  possible,  but  the  weight  of  the  testimony  is  to  ths 
effect  that  cars  so  loaded  arrived  with  the  bottom  tier  to  a  greater 
or  lesser  extent  crushed.  In  the  southern  classification,  grapes  are 
rated  third  class,  minimum  20,000  pounds;  in  official  classification 
third  class,  minimum  24.000  pounds,  or  second  class,  minimum  20,000 
pounds.  Southern  classification  governs  from  the  points  of  produc- 
tion to  Columbia,  subject  to  the  exception  that  the  minimum  weight 
on  grapes  shall  be  24.000  pounds,  which  minimum  has  been  in  effect 
for  several  years.  The  third-class  rate  to  Columbia  is  79  cents, 
which,  at  the  24;000-pound  minimum,  yields  a  per-car  revenue  of 
$189.60;  at  the  same  minimum,  and  the  66-cent  commodity  rate 
effective  for  a  short  period  in  1910,  $158.40.  The  minimum  of  20,000 
pounds  in  connection  with  the  second-class  rate  of  91  cents  would 
make  a  per-car  charge  of  $182.  Complainants  expressed  their  un- 
willingness to  pay  a  higher  rate  to  procure  a  lower  minimum  and  con- 
tended for  a  weight  of  20,000  pounds  at  the  third-class  rate.  No 
evidence  was  introduced  bearing  upon  the  reasonableness  of  the  rate 
or  the  per-car  charge,  and  any  order  we  might  make  could  be  directed 
only  at  the  minimum  weight  without  reference  to  the  rate  per  100 
pounds.  The  continuous  increase  in  the  volume  of  traffic  has  necessi- 
tated the  construction  of  cars  of  greater  capacity,  and  we  are  reluctant 
to  reduce  a  minimum  weight  unless  it  may  be  done  with  substantial 
justice  to  all  parties.  It  is  true  that  market  conditions  frequently 
dictate  the  quantity  of  a  given  commodity  a  jobber  may  handle,  but 
it  is  often  to  the  shippers  interest  to  have  a  high  minimum  with  a 
low  rate,  and  as  the  question  of  the  rate  is  not  before  us  we  do  not 
feel  warranted,  upon  this  record,  in  ordering  defendants  to  cea9e 
applying  the  existing  minimum. 

An  order  in  accordance  with  the  foregoing  will  be  issued. 
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No.  2807. 

C.  E.  FERGUSON  SAWMILL  COMPANY 

v. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 

COMPANY  ET  AL. 


Submitted  December  12,  1910.    Decided  April  1,  1912. 


In  Ferguson  Sawmill  Co.  v.  St.  L.,  /.  M.  &  S.  Ry.  Co.,  18  I.  C.  C,  306,  the 
Commission  found  the  rates  on  cypress  lumber  from  Little  Rock  and  Wood- 
son, Ark.,  to  points  in  Oklahoma,  Kansas,  and  Missouri  to  be  unreasonable. 
The  present  proceeding  involves  a  supplemental  complaint  assailing  the 
rates  from  the  same  points  of  origin  to  a  large  number  of  destination 
points  to  the  northwest  of  Arkansas  on  the  lines  of  various  carriers;  II eld, 
That  the  rates  complaiued  of  are  unjust  and  unreasonable.  Reparation 
awarded. 

C.  E.  Ferguson  for  complainant. 
Herbert  J.  Campbell  for  Missouri  Pacific  Lines. 
A.  B.  Enoch  for  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. 

Supplemental  Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
cypress  lumber  at  Woodson,  Ark.,  17  miles  southeast  of  Little  Rock, 
on  the  St.  Louis,  Iron  Mountain  &  Southern  Railway.  The  original 
petition  in  this  case  was  filed  August  31,  1909,  alleging  that  the 
rates  charged  for  the  transportation  of  cypress  lumber  from  Little 
Rock  and  Woodson  to  the  points  on  the  lines  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway,  to  the  northwest  of  Little  Rock  and 
Woodson,  were  unjust  and  unreasonable  and  unduly  prejudicial. 
The  Commission  found  that  the  rates  complained  of  were  unreason- 
able and  entered  its  order  prescribing  maximum  rates.  It  was  stated 
at  the  hearing  on  the  original  petition  that  complainant  had  in- 
tended to  place  in  issue  the  reasonableness  of  the  rates  to  all  points 
on  the  Missouri  Pacific  system  in  Kansas  and  Nebraska.  The  Com- 
mission's findings,  however,  related  only  to  rates  to  points  on  the 
line  of  defendant  named  in  that  proceeding.  Ferguson  Sawmill  Co. 
v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  18  I.  C.  C,  396. 

The  supplemental  petition  now  under  consideration  raises  issues 
similnr  to  those  involved  in  the  former  case,  but  names  as  defendants 
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in  addition  to  the  St.' Louis,  Iron  Mountain  &  Southern  Railway, 
the  Missouri  Pacific  Railway  Company;  Chicago,  Burlington  A 
Quincy  Railroad  Company;  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company;  Missouri,  Kansas  &  Texas  Railway  Company;  St. 
Louis  &  San  Francisco  Railroad  Company;  and  Union  Pacific  Rail- 
way Company,  which  carriers  are  parties  to  southwestern  lines 
tariff  50-B. 

It  was  stated  by  counsel  for  defendants  that  the  rates  to  points  on 
the  Missouri  Pacific  system  would  have  been  adjusted  in  accordance 
with  the  Commission's  previous  decision  had  not  defendants  desired 
to  place  before  the  Commission  additional  evidence  to  show  that  the 
original  conclusions  of  the  Commission  were  not  justified.  The  prin- 
cipal point  brought  out  in  the  present  proceeding  by  defendants  re- 
late to  the  competition  which  complainant  has  to  meet  in  the  sale  of 
cypress  lumber  and  the  geographical  location  and  production  of 
white  cypress  in  this  territory.  It  is  averred  that  the  record  in  the 
previous  case  did  not  fully  set  these  matters  out,  and  that  the  facts 
relating  thereto  are  such  as  to  justify  the  rates  which  have  been 
established  by  the  carriers  from  Little  Rock  and  Woodson  to  the 
destination  points  named. 

It  will  not  be  necessary  to  recite  again  at  length  the  facts  and  cir- 
cumstances which  led  the  Commission  to  reach  its  former  conclu- 
sion, as  they  are  fully  set  forth  in  the  original  Ferguson  case,  supra. 
It  was  there  shown  that  by  a  series  of  readjustments  in  the  rates 
involved  the  rate  from  Little  Rock  and  Woodson  to  points  in  east- 
ern Kansas  had  been  advanced  from  16  cents  to  24  cents.  The  Com- 
mission said : 

At  the  same  time  rates  on  cypress  from  Memphis,  TeniL,  Helena,  Arlu  and 
other  towns  north  of  the  Arkansas  River  to  points  In  Kansas  formerly  taking 
the  16-cent  rate  were  advanced  only  2  cents.  The  result  Is  that  Woodson  and 
Little  Rock,  with  a  24-cent  rate  on  cypress  to  points  In  eastern  Kansas,  are 
in  competition  with  producing  points  taking  an  18-cent  rate,  though  more  dis- 
tantly located  from  the  markets.  The  Memphis  rate  Is  blanketed  westerly 
from  the  Mississippi  River  as  far  as  Wynne,  Ark.  From  Wynne  the  rate  to 
points  in  eastern  Kansas  increases,  and  in  a  distance  of  98  miles  between 
Wynne  and  Little  Rock  it  becomes  24  cents.  Traffic  from  points  east  of  Little 
Rock  is  routed  through  Little  Rock.  After  leaving  Little  Rock  and  proceed- 
ing westward  the  rate  drops  off  until  Fort  Smith  Is  reached,  where  it  Is  17 
cents.  There  is  therefore  no  attempt  to  maintain  a  blanket  rate  throughout 
this  stretch  of  27M  miles;  but  starting  with  a  24-cent  rate  from  Little  Rock  to 
points  in  eastern  Kansas,  the  rate  is  graded  down  to  IS  cents  for  points  between 
Wynne  and  Memphis,  and  to  the  westward  until  it  reaches  17  cents  at  Fort 
Smith. 

Our  finding  in  that  case  was  that  the  rates  on  cypress  lumber  in 

carloads  from   Little  Rock  and  Woodson  to  points  in  Oklahoma, 

,  and  Missouri,  located  on  the  lines  of  the  defendant,  were 
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unjust  and  unreasonable,  and  new  rates  were  prescribed,  which  were 
the  same  as  the  rates  from  the  Memphis  territory  to  said  destination 
points. 

In  Freeman  Lumber  Co.  v.  St.  Ln  I.  M.  <6  S.  By.  Co.,  19  L  C.  (X, 
348,  the  Commission  prescribed  rates  on  cypress  lumber  from 
Gleason,  Ark.,  a  station  on  the  Iron  Mountain  road  north  of  the 
Arkansas  River  and  35  miles  northwest  of  Little  Bock  to  Kansas 
City,  and  other  points  in  that  territory,  which  rates  are  in  substan- 
tial accord  with  the  rates  prescribed  in  the  prior  report  in  this  case. 

In  its  report  in  the  Ferguson  case,  supra,  the  Commission  indi- 
cated that  its  investigations  in  that  case  disclosed  that  the  rates 
complained  of  were  unreasonable  to  points  on  the  connections  of  the 
Iron  Mountain,  but  specific  rates  were  prescribed  only  to  stations 
in  Missouri,  Oklahoma,  and  Kansas  on  the  lines  of  the  Iron  Moun- 
tain, the  sole  defendant  in  that  case.  In  the  present  proceeding  com- 
plainant has  made  parties  defendant  a  number  of  carriers,  parties 
to  the  southwestern  lines  tariff,  and  prays  for  the  establishment  of 
rates  to  stations  named  in  a  number  of  tariffs  to  which  specific  refer- 
ence is  made. 

At  the  hearing  counsel  for  defendants  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  and  Missouri  Pacific  Railway  Com- 
pany stated  that,  in  case  the  Commission  found  the  rates  complained 
of  to  be  unjust  and  unreasonable,  it  should  take  into  consideration 
the  fact  that  the  rate  on  cypress  lumber  prior  to  the  time  of  the 
advance  complained  of  was  2  cents  per  100  pounds  higher  from 
Woodson  and  other  points  south  of  the  Arkansas  River  than  from 
Gleason  and  other  points  north  of  the  Arkansas  River.  The  record 
in  this  case  and  the  tariffs  on  file  with  the  Commission  do  not  justify 
this  statement.  An  examination  of  the  tariffs  shows  that  the  rate 
on  lumber,  except  yellow  pine,  from  Little  Rock,  Woodson,  and  Pine 
Bluff  to  Kansas  City  was  16  cents  per  100  pounds,  and  the  rate  from 
points  south  of  Little  Rock  and  south  of  Pine  Bluff  was  2  cents 
higher.  The  record  further  shows  that  this  was  the  rate  generally 
understood  to  be  in  force  by  both  shippers  and  the  carriers  in  that 
territory,  and  that  traffic  from  Woodson  was  charged  the  rate  of  16 
cents  and  not  18  cents,  as  contended  by  defendants. 

Upon  consideration  of  all  the  facts  and  circumstances  appearing 
of  record  we  see  no  reason  to  deviate  from  the  conclusions  announced 
in  the  former  case,  and  we  find  that  rates  of  defendants  on  the  traffic 
in  question  are  unjust  and  unreasonable.  On  the  basis  of  our  find- 
ings the  rate  from  Little  Rock  and  Woodson  to  Kansas  City,  Mo., 
which  is  now  24  cents,  should  not  exceed  18  cents  per  100  pounds. 
An  order  will  be  entered  requiring  the  establishment  of  a  rate  not 
in  excess  of  that  amount  from  Little  Rock  and  Woodson  to  Kansas 
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City,  and  the  defendants  will  be  expected  to  adjust  their  rates  to 
points  other  than  Kansas  City  upon  the  basis  of  the  differentials 
now  in  force  over  or  under  the  rate  fixed  for  Kansas  City. 

We  further  find  that  in  so  far  as  complainant  has  paid  charges  on 
shipments  of  lumber  from  and  to  the  points  in  question  at  rates  of 
transportation  in  excess  of  the  rates  herein  found  to  be  reasonable,  it 
has  been  damaged  thereby,  and  reparation  will  be  awarded  on  such 
shipments  on  the  basis  of  our  conclusions.  Upon  the  filing  of  a 
statement  of  such  shipments  showing  the  necessary  facts  and  the 
approval  thereof  by  the  Commission,  an  order  of  reparation  will  be 
entered. 

23LCO. 


No.  3451. 

CYRUS  C.  MATTISON 

v. 

PENNSYLVANIA  COMPANY. 


Submitted  December  10, 1910.    Decided  April  1,  19 IB. 


Upon  the  facts  of  record  it  is  found  that  complainant's  prayer  for  an  order  re- 
quiring reestablishment  and  maintenance  of  passenger  station  at  Park 
Manor,  Chicago,  111.,  should  be  denied. 

Thomas  J.  Morgan  for  complainant. 

James  StiUweU  and  R.  W.  Richards  for  defendant. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  resident  of  Park  Manor,  a  suburban  district  of 
the  city  of  Chicago,  111.,  bounded  on  the  north  by  Sixty-seventh 
street,  on  the  south  by  Seventy-fifth  street,  on  the  east  by  St.  Law- 
rence avenue,  and  on  the  west  by  State  street.  By  petition,  filed 
August  4,  1910,  he  alleges  the  abandonment  by  defendant  on  May  30, 
1910,  of  its  so-called  Park  Manor  station,  which  for  25  years  had 
been  maintained  at  the  junction  of  Keefe  and  Anthony  avenues. 
Complainant  and  others  are  in  consequence  alleged  to  have  been  sub- 
jected to  the  payment  of  unjust  and  unreasonable  rates,  and  to  undue 
discrimination  and  prejudice,  in  violation  of  the  act  to  regulate  com- 
merce, and  particularly  sections  1,  2,  and  3  thereof.  Restoration  of 
the  former  facilities  is  sought,  and  there  is  a  prayer  for  such  further 
order  or  orders  as  the  Commission  may  deem  necessary. 

Defendant  denies  the  Commission's  jurisdiction  of  the  issues  raised, 
and  enters  denial  in  general  of  the  allegations  of  the  complaint. 

In  Snook  v.  C.  R.  R.  Co.  of  N.  /.,  17  I.  C.  C,  375,  we  dealt  with 
a  situation  similar  in  many  respects.  There  the  defendant  abandoned 
station  facilities  which  it  had  maintained  for  about  forty  years  at 
Koycefield,  N.  J.,  and  complainant  demanded  their  restoration,  alleg- 
ing undue  and  unreasonable  prejudice  and  disadvantage.  In  dis- 
posing of  the  case  we  held,  following  Jones  v.  St.  L.  &  S.  F.  R.  R.  Co., 
12  I.  C.  C.j  144,  that  the  Commission  as  an  administrative  body 
was  not  necessarily  controlled  by  the  general  rule  that  a  tribunal, 
whose  authority  is  invoked  by  complaint  filed  before  it,  must  deter- 
mine whether  the  subject-matter  is  within  its  jurisdiction  before  it 
may  consider  the  merits  of  the  controversy;  but  that  affirmative 
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relief  may  not  be  granted  in  any  case  unless  jurisdiction  over  the 
subject-matter  is  definitely  ascertained.  The  testimony  of  record 
in  that  case  was  found  insufficient  to  establish  a  violation  of  the 
act,  and  the  complaint  was  dismissed. 

The  present  case  raises  the  question  of  jurisdiction,  but  presents 
nothing  new  or  illuminating  on  that  point.  We  may,  therefore,  as 
in  the  earlier  cases,  undertake  an  analysis  of  the  facts  to  determine 
whether  or  not  upon  the  record  relief  should  be  granted  were  the 
question  of  jurisdiction  definitely  settled  in  the  affirmative. 

The  Pennsylvania  Company  operates  the  Pittsburgh,  Fort  Wayne 
&  Chicago  Railway,  and  the  Park  Manor  station,  the  use  of  which  has 
been  abandoned,  is  on  the  trades  of  the  latter,  about  8  miles  south- 
east of  the  Pennsylvania  Company's  union  station  in  Chicago.  About 
1  mile  to  the  northwest,  in  the  direction  of  the  union  station,  and 
within  the  city  limits  of  Chicago,  lies  defendant's  station,  Englewood. 
Six-tenths  of  a  mile  southeast  of  Park  Manor  is  defendant's  Grand 
Crossing  station.  All  passenger  trains  which  formerly  used  the 
station  at  Park  Manor  now  use  the  stations  at  Englewood  and  Grand 
Crossing.  The  tracks  of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way are  directly  north  of  and  parallel  with  the  tracks  of  the  Penn- 
sylvania Company  from  Englewood  station  to  the  Indiana  state  line, 
and  the  Lake  Shore  maintains  a  station  at  Sixtv-ninth  street  and 
Keefe  avenue,  within  100  feet  of  the  site  of  the  former  Park  Manor 
station  of  the  Pennsylvania  Company.  The  Lake  Shore  operates 
direct,  frequent,  and  regular  train  service  between  its  Keefe  avenue 
station  and  all  interstate  points  specifically  within  the  scope  of  this 
proceeding,  with  the  exception  of  East  Chicago  and  Clark  Junction, 
Ind.  Prior  to  the  Pennsylvania  Company's  abandonment  of  this 
station  some  freight  and  express  traffic  was  handled  at  Park  Manor, 
but  this  complaint  is  confined  to  passenger  traffic. 

The  average  monthly  gross  earnings  of  Park  Manor  station,  includ- 
ing milk,  express,  and  freight  traffic,  both  interstate  and  intrastate, 
according  to  the  witness  for  defendant,  were  as  follows: 


"\i-ar. 


Awruire 
monthly 

earnings. 


1>«".  tJV*1.6M 

lv-7 ■        341.. S3 

1  >  ■  * 28  J .  "J-J 

1*>  V 317  ilTi 

i 

li'.u  ■ ;  r-T  !.Vi.-  nil ■mli*') '!•*•.  v* 


Tt  is  claimed  that  the  expen-es  of  the  station  would  be  materially 
increased  were  it  to  be  reconstructed  and  equipped  to  meet  the  changed 
conditions  created  by  elevation  of  tracks  and  other  local  changes,  and 
lat  such  improvements  would  necessarily  accompany  its  reopening. 

23LQ.CL 


MATTISON  V.  PENNSYLVANIA  CO.  235 

• 

No  accurate  figures  were  submitted  touching  the  segregation  of 
the  different  classes  of  traffic,  or  of  interstate  and  intrastate  passen- 
gers, but  the  record  indicates  that  not  less  than  2  nor  more  than  10 
(a  relatively  unimportant  number)  interstate  passengers  in  each  di- 
rection were  handled  daily  at  Park  Manor  station.  The  population 
of  Park  Manor  is  estimated  at  about  6,000.  Complainant  filed  a 
petition  signed  by  about  400  persons,  said  to  be  property  owners  or 
residents  thereof,  requesting  the  reestablishment  of  the  station.  Ten 
witnesses  were  introduced,  of  whom  only  two  testified  to  previous 
daily  use  of  Park  Manor  station  facilities  for  interstate  journeys  and 
to  inconvenience  and  added  expense  in  connection  therewith  for  street 
car  travel  growing  out  of  the  abandonment.  Others  used  the  station 
occasionally  for  interstate  journeys,  but  by  far  the  greater  part  of 
the  passenger  traffic  was  shown  to  have  been  to  and  from  Chicago 
city  points  and  points  within  the  state  of  Illinois.  The  stations  at 
Englewood  and  Grand  Crossing,  within  fairly  convenient  walking 
distances,  and  from  10  to  20  minutes'  ride  from  Park  Manor  station, 
respectively,  by  street  car,  have  been  since  used  by  many,  and  the 
Lake  Shore  station  and  route  are  conveniently  available  for  others. 
Depreciation  of  real  estate  values  and  loss  of  tenants  are  set  forth  as 
some  of  the  results  of  the  discontinuance  of  Park  Manor  station  and 
train  service  thereat,  but  the  damages  so  shown  are  not  such  as  are 
cognizable  by  this  Commission. 

Defendants  aver  that  there  is  no  charter  or  other  obligation  rest- 
ing upon  them  to  maintain  this  station,  and  that  considerations  of 
more  expeditious  through  train  service,  safety  to  life  and  limb,  and 
economy  of  operating  expenses  impelled  its  discontinuance.  Due 
weight  must  be  given  these  considerations,  but  it  is  not  necessary  to 
here  enlarge  upon  the  supporting  evidence.  The  immediate  question 
for  determination  is  whether  or  not  complainant  has  been  deprived  of 
reasonable  facilities  for  transportation  or  subjected  to  undue  preju- 
dice or  disadvantage,  and  whether  or  not  he  has  shown  cause  for  an 
order  requiring  defendant  to  reopen  and  maintain  Park  Manor 
station  for  the  use  of  interstate  passengers. 

The  Englewood  and  Grand  Crossing  stations  are  maintained  within 
short  distances  of  most  of  the  residences  of  Park  Manor,  and  are 
reasonably  accessible ;  the  Lake  Shore  service  is  undeniably  available 
to  and  from  nearly  all  of  the  interstate  points  reached  by  the  Penn- 
sylvania Company's  trains  previously  serving  Park  Manor;  and  the 
interstate  passenger  traffic  at  Park  Manor  is  shown  to  have  been 
inconsequential.  We  are  therefore  unable  to  find  upon  the  record 
that  the  convenience  of  the  general  public  has  been  seriously  im- 
paired by  the  discontinuance  of  Park  Manor  station,  or  that  com- 
plainant has  l>oen  subjected  to  undue  prejudice  or  disadvantage.  It 
follows  that  the  complaint  must  be  dismissed* 

23 1.  C.  C. 


No.  3613. 

CARSTENS  PACKING  COMPANY 

v. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  May  1,  1911.    Decided  April  1, 1912. 


1.  Kates  charged  for  the  transportation  of  live  stock  from  California  points  to  Tacoma 

and  Seattle,  Wash.,  not  shown  to  be  unjust,  unreasonable,  or  discriminatory. 

2.  The  rules  in  defendants'  tariffs  pertaining  to  single-deck  and  double-deck  can 

found  to  be  conflicting.  So  long  as  rates  are  provided  for  double-deck  can, 
the  tariffs  should  provide  definitely  that  where  a  double-deck  car  is  ordered 
and  two  single-deck  cars  are  furnished  the  charges  will  be  assessed  upon  the 
basis  of  the  double-deck  car  ordered. 

J.  E.  Bdcher  and  EUis,  Fletcher  <fe  Evans  for  complainant. 
A.  O.  Spencer  for  defendants. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
packing-house  products  at  Tacoma,  Wash.  Its  petition,  filed  Octo- 
ber 24,  1910,  alleges  that  the  rates  charged  by  defendants  for  the 
transportation  of  sheep  and  cattle  from  California  points  to  Tacoma 
and  Seattle,  Wash.,  and  the  rules  pertaining  to  the  shipment  of  sheep 
in  double-deck  cars  are  unjust,  unreasonable,  and  unduly  discrimi- 
natory.    Reparation  is  asked. 

At  the  hearing  the  pleadings  were  amended  by  substitution  of  the 
Oregon-Washington  Railroad  &  Navigation  Company  as  defendant 
in  place  of  the  Oregon  &  Washington  Railroad  Company.  There 
was  stipulated  into  the  record  the  record  in  the  Commission's  dockets 
Nos.  3602  and  1818.  Both  of  these  cases  involve  live-stock  rates  on 
the  lines  running  to  and  from  Portland,  Tacoma,  and  Seattle. 

It  is  set  forth  in  the  petition  that  during  the  months  of  April  and 
May,  1910,  complainant  desiring  to  ship  sheep  from  certain  points 
on  the  line  of  defendant  Southern  Pacific  Company  in  California  to 
Tacoma  via  the  lines  of  defendants,  in  each  instance  ordered  of 
defendant  Southern  Pacific  Company  double-deck  cars  for  the 
transportation  of  said  sheep;  that  in  each  instance  single-deck  can 
were  furnished  and  charges  assessed  on  the  basis  of  single-deck 
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cars ;  that  defendant  published  rates  on  sheep  in  single-deck  cars  from 
California  points  to  Stockdale  and  Portland,  Oreg.;  that  under  the 
heading  "double-deck  cars"  the  tariff  provided: 

The  Southern  Pacific  Company  does  not  own  any  double-deck  can.  Double-deck 
can  of  other  carriers,  however,  are  delivered  to  this  company  from  time  to  time;  and 
in  such  event  this  company  will  furnish  such  double-deck  can,  when  convenient 
for  it  to  do  bo,  and  will  charge  for  same  when  loaded  with  sheep,  goats,  or  calves  170 
per  cent  of  the  rate  provided  for  single-deck  care  of  the  same  length.  If  double-deck 
care  can  not  be  furnished  when  ordered,  but  in  their  stead  single-deck  can  are  fur- 
nished, the  rate  provided  for  the  care  used  will  be  charged. 

Under  the  heading  of  "special  rules"  this  defendant's  tariffs  con- 
tain the  following: 

Owing  to  the  limited  number  of  double-deck  stock  care  in  service  on  the  Southern 
Pacific  Company  lines  in  Oregon,  this  carrier  reserves  the  right  to  furnish  at  its  own 
convenience  two  single-deck  stock  cars  in  place  of  each  double-deck  ordered  by 
shipper,  and  to  charge  therefor  on  the  basis  of  double-deck  care  so  ordered. 

The  special  rule  above  quoted  is  in  direct  conflict  with  the  last 
sentence  of  the  general  rule  first  above  quoted.  Under  the  general 
rule  where  double-deck  cars  are  ordered  and  single-deck  cars  are 
furnished  instead,  the  rate  provided  for  the  cars  used  is  charged. 
Under  the  special  rule  where  two  single-deck  cars  are  furnished  the 
charge  therefor  would  be  on  the  basis  of  a  double-deck  car  or  170  per 
cent  of  the  single-deck  car  rate. 

It  is  well  known  that  single-deck  stock  cars  are  available  for 
shipments  of  lumber,  coal,  and  other  commodities,  while  double-deck 
cars  can  not  be  so  used  to  good  advantage.  Double-deck  cars  are 
not,  therefore,  of  such  general  utility  as  are  single-deck  cars. 

Following  the  general  conclusion  recently  reached  in  Noble  v. 
B.  &  0.  R.  R.  Go,,  22  I.  C.  C,  432,  it  is  our  view  that  so  long  as 
these  defendants  have  provisions  in  their  tariffs  for  the  use  of  double- 
deck  cars,  the  tariffs  should  provide  that  where  a  double-deck  car  is 
ordered  and  two  single-deck  cars  are  furnished  charges  will  be 
assessed  on  the  basis  of  the  rate  provided  for  the  double-deck  car 
ordered.  The  tariffs  should  be  brought  into  conformity  with  this 
conclusion. 

It  is  alleged  that  all  the  rates,  rules,  and  regulations  of  said  South- 
ern Pacific  Company  pertaining  to  the  shipment  of  sheep  in  single- 
deck  cars  are  unjust,  unreasonable,  and  discriminatory;  "that  a 
reasonable  rate  on  sheep  in  double-deck  cars  from  California  points 
to  Tacoma  would  bo  a  through  rate  which  does  not  exceed  50  per 
cent  of  the  present  rate  on  cattle." 

In  support  of  its  assertion  that  the  rates  complained  of  are  unjust 
and  unreasonable  complainant  uses  for  a  basis  of  comparison  the  rates 
on  similar  traffic  on  other  Pacific  coast  lines  of  railroad.  The  testi- 
mony of  defendants  is  that  the  rates  referred  to  for  comparison  are 
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not  applied  to  traffic  which  moves  under  substantially  similar  cir- 
cumstances and  conditions  to  the  traffic  involved  in  the  complaint. 

Formerly  the  fresh-meat  rate  from  San  Francisco  to  Tacoma  was 
a  commodity  rate  of  64  cents.  That  rate  was  canceled,  but  the  rating 
under  the  western  classification  is  third  class.  The  third-class  rate 
from  San  Francisco  to  Portland  is  41  cents  and  the  third-class  rate 
from  Portland  to  Tacoma  is  23  cents,  making  64  cents,  the  same  as 
originally  published  as  a  commodity  rate.  On  a  36-foot  car  from  San 
Francisco  to  Portland  the  rate  on  cattle  would  be  $120.95;  on  sheep, 
double-deck  cars  $155.46,  single-deck  cars  $91.45;  and  fresh  meat, 
25,000  pounds  at  41  cents  plus  $50  refrigeration,  $152.50.  An  exhibit 
filed  by  defendant  shows  that  the  rates  are  generally  lower  to  Portland 
on  both  cattle  and  sheep  than  from  similar  distances  into  San  Fran- 
cisco, although  the  operating  conditions  are  more  favorable  to  the 
San  Francisco  movement  than  over  the  Shasta  route  to  Portland. 

Upon  the  whole  record  it  does  not  appear  that  the  rates  assailed 

are  unjust  or  unreasonable  for  the  service  rendered,  nor  does  it 

appear  that   they  are    unduly   discriminatory.    When   defendants 

shall  have  made  their  rules  concerning  single  and  double  deck  can 

conform  to  the  conclusions  announced  herein,  an  order  will  be  entered 

dismissing  the  complaint. 
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No.  3926. 

E.  RICKARDS 
v. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 


Submitted  July  7,  1911.    Decided  April  1, 1912. 


Rates  charged  for  the  transportation  of  mine-prop  logB  from  points  in  North  Carolina 
to  Norfolk,  Va.,  found  to  have  been  unjust  and  unreasonable  in  so  far  as  they 
exceeded  the  rates  contemporaneously  applied  to  saw  logs.    Reparation  awarded. 

Olaude  W.  Owen  and  John  B.  Walker  for  complainant. 
Frank  W.  Owathmey  for  defendant. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant,  who  is  located  at  Norfolk,  Va.,  purchases  logs  in 
North  Carolina  just  beyond  the  Virginia  border,  and  ships  them  to 
Norfolk,  whence  they  are  distributed  as  mine  props  in  the  anthracite 
coal  regions  of  Pennsylvania.  They  pass  through  Norfolk  without 
unloading.  The  transportation  to  Norfolk  is  over  the  line  of  the 
defendant,  and  for  this  service  rates  of  3  cents  and  3}  cents  per  100 
pounds  are  charged.  At  the  same  time  the  defendant  has  been 
carrying  saw  logs  between  the  same  points  for  $2.50  per  1,000  board 
feet.  The  petition,  filed  March  9,  1911,  alleges  that  the  charges 
assessed  were  unjust,  excessive,  and  unreasonable  to  the  extent  that 
they  exceeded  the  rates  on  saw  logs,  for  the  reason  that  mine  props 
and  saw  logs  are  one  and  the  same,  and  that  the  uses  to  which  they 
are  put  should  not  influence  the  fixing  of  the  rates  for  their  transporta- 
tion.    Reparation  is  sought. 

Defendant  in  its  brief  invites  particular  attention  to  the  fact  that  this 
petition  attacks  specifically  the  reasonableness  of  the  rate  only,  alleging 
a  violation  of  section  1  of  the  act  only,  and  not  a  violation  of  section  2. 
It  is  true  that  the  complaint  is  inartificially  drawn,  and  states  that 
complainant  was  "  overcharged/'  while  at  the  same  time  admitting  that 
he  was  charged  the  lawfully  published  rate  applicable  to  the  traffic. 
But  the  petition  specifically  alleges  that  the  amounts  referred  to  as 
"overcharges"  were  "unjust  and  unreasonable"  and  "in  violation  of  sec- 
tion 1  of  the  act"  in  so  far  as  they  resulted  from  rates  which  exceeded  the 
rates  contemporaneously  applicable  to  saw  logs.  We  shall  proceed, 
therefore,  to  consider  the  record  as  presented  upon  this  basis. 
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The  logs  intended  for  mine  props  are  similar  to  those  intended  for 
conversion  into  lumber  except  as  to  length.  Mine-prop  logs  are  usually 
27  or  28  feet  in  length,  while  saw  logs  are  generally  shorter.  Since  the 
loading  and  unloading  are  done  by  the  shippers  in  both  cases,  the 
length  of  the  logs  becomes  of  minor  importance  as  a  transportation 
consideration.  Logs  intended  for  both  purposes  move  from  the  same 
stations  on  defendant's  line  to  Norfolk,  and  complainant's  testimony 
is  to  the  effect  that  in  a  number  of  cases  it  was  necessary  for  the  rail- 
way officials  to  know  the  use  to  which  the  logs  were  to  be  put  before 
the  rate  to  be  charged  could  be  determined.  The  distances  traversed 
by  the  traffic  from  the  North  Carolina  points  to  Norfolk  range  from 
39  to  55  miles. 

Defendant  contends  that  there  is  such  dissimilarity  in  the  handling 
of  mine  props  and  saw  logs  as  to  justify  the  difference  in  the  rates; 
that  logs  intended  for  mine  props  are  handled  on  single  care  that 
must  be  switched  out  of  a  train  at  the  loading  point,  switched  into 
another  train  when  loaded,  and  switched  to  the  track  of  a  connect- 
ing carrier  at  destination;  that  sawmill  logs  generally  move  in  solid 
trains,  the  only  service  of  the  carrier,  in  addition  to  the  road  haul, 
being  the  coupling  and  uncoupling  of  the  engine  at  the  two  ends  of 
the  run.  But  the  fact  that  certain  traffic  is  hauled  in  trainload  lots 
while  complainant's  traffic  moves  in  carloads  can  not  be  made  the 
basis  of  a  difference  in  rates.  Emphasis  is  laid  on  the  fact  that  saw- 
mill logs  are  moved  on  logging  cars.  The  character  of  the  equip- 
ment used  is  in  the  discretion  and  for  the  convenience  of  the  carrier, 
the  rate  is  not  limited  to  movements  on  logging  care,  and  a  shipment 
of  sawmill  logs  on  a  flat  car  would  still  take  the  lower  rate. 

The  record  clearly  shows  that  defendant's  rates  for  the  transpor- 
tation of  saw  logs  in  this  territory  have  proven  to  be  reasonable  and 
compensatory,  and  after  careful  consideration  of  all  the  matters 
referred  to  on  behalf  of  defendant  for  the  purpose  of  justifying  a 
higher  charge  upon  mine  props  than  upon  saw  logs,  we  are  not  con- 
vinced that  the  circumstances  and  conditions  surrounding  the 
transportation  of  mine  props  are  so  dissimilar  as  to  justify  a  higher 
charge  thereon.  In  fact,  from  the  record  the  conclusion  seems  inev- 
itable, and  we  so  find,  that  the  rates  assessed  upon  complainant's 
sliipmcnts  of  mine  props  from  points  in  North  Carolina  to  Norfolk 
were  unjust  and  unreasonable  in  so  far  as  they  exceeded  the  rate 
of  $2.50  per  1,000  feet,  with  a  minimum  carload' of  3,500  feet,  con- 
temporaneously applied  to  the  transportation  of  saw  logs  from  North 
Carolina  points  to  Norfolk,  and  defendant  will  be  required  to  estab- 
lish rates  for  the  future  which  shall  not  exceed  the  rates  contempo- 
raneously applied  to  saw  logs. 
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Complainant  asks  for  reparation  on  some  380  shipments  which 
moved  under  the  rates  complained  of.  Some  of  these  shipments 
moved  more  than  two  years  prior  to  the  filing  of  the  complaint,  and 
others  were  intrastate  movements.  We  have  eliminated  these 
shipments  from  consideration.  Upon  the  remaining  shipments, 
some  312  in  all,  we  find  that  complainant  was  charged  unjust  and 
unreasonable  rates  and  was  thereby  damaged  to  the  extent  of  the 
amount  which  he  paid  in  excess  of  the  rates  herein  found  to  be  rea- 
sonable, and  that  he  is  entitled  to  an  award  of  reparation,  with  inter- 
est, upon  that  basis  against  the  defendant.  The  parties  may  agree 
upon  a  statement  of  the  shipments  which  are  included  in  the  above 
finding  and  the  amount  of  reparation  due  thereon  upon  the  basis  of 
our  conclusion,  and  upon  presentation  of  same  an  order  will  be 
entered  awarding  reparation  in  the  sum  which  shall  be  shown  to  be 
correct.  An  order  will  be  entered  at  this  time  with  regard  to  the 
rates  for  the  future. 
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No.  4048. 

SMITH-BOOTH-USHER  COMPANY 

v. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY 

COMPANY  ET  AL. 


Submitted  June  28,  1911.    Decided  April  1,  1912. 


Upon  the  evidence  in  this  case;  Held,  That  the  lawful  rate  was  charged  on 
complainant's  shipments  of  boilers  from  Erie,  Pa.,  to  Coalinga,  OaL,  and  that 
it  does  not  appear  that  the  rate  was  based  upon  the  use  to  which  the  com- 
modity was  to  be  devoted.     Complaint  dismissed. 

O.  T.  Helpling  for  complainant. 

George  D.  Squires  for  Southern  Pacific  Company  and  Union 
Pacific  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  a  corporation  engaged  in  selling  machinery  and 
boilers  at  Los  Angeles,  Cal.  Its  petition,  filed  April  27, 1911,  alleges 
that  the  rates  charged  by  defendants  for  the  transportation  of  three 
carloads  of  boilers  and  attachments  from  Erie,  Pa.,  to  Coalinga,  CaL, 
were  unreasonable  and  unduly  discriminatory.  The  issue  involves 
two  questions :  First,  whether  the  carriers  applied  the  correct  one  of 
two  certain  commodity  rates;  and,  second,  whether  the  rate  com- 
plained of  was  applied  according  to  the  use  to  which  the  boilers  were 
to  be  devoted.     Reparation  is  sought. 

In  June,  1909,  there  were  received  at  Coalinga  by  the  American 
Petroleum  Company  three  carloads  of  boilers  with  attachments,  in- 
cluding plates,  front  pieces,  bars,  doors  and  frames,  smokestacks  in 
sections,  guys  and  hooks,  tied  and  loose  pieces,  and  rods  and  other 
parts  in  boxes.  The  boilers  were  shipped  from  Erie  by  the  Nagle 
Engine  &  Boiler  Works  for  the  account  of  the  complainant,  who  had 
sold  them  to  the  consignee,  The  Pacific  coast  terminal  basis  does 
not  apply  to  Coalinga,  through  rates  to  the  latter  point  being  con- 
structed by  the  addition  of  arbitraries  over  the  terminal  rata.  The 
shipments  in  question  aggregated  109,450  pounds,  and  charges  in  the 
total  sum  of  $2,159.84  were  collected  from  the  consignee,  based  on  a 
through  rate  of  $1.97£,  composed  of  a  rate  of  $1.50  to  Sacramento, 
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Cal.,  plus  the  local  rate  of  47±  cents  from  Sacramento  to  Coalinga. 
The  boilers  were  sold  f.  o.  b.  Coalinga  and  the  consignee  in  settle- 
ment with  the  complainant  deducted  the  full  amount  of  the  freight 
charges.  No  complaint  is  made  of  that  portion  of  the  rate  applying 
from  Sacramento  to  Coalinga,  but  it  is  contended  that  the  shipments 
were  entitled  to  a  rate  of  $1.40  from  Erie  to  the  coast  terminal. 

At  the  time  the  shipments  moved  western  classification  No.  45, 
I.  C.  C.  No.  4,  was  in  force  and  provided  the  following  ratings; 

Machinery  and  machines:  Boilers,  furnace  flues,  steel  boiler  drums,  malting 
drums,  air  tanks,  and  air  receiver  tanks  (boiler  plate  iron),  loaded  and  un- 
loaded by  owner: 

l.  c.  l.  o.  L. 

10  feet  and  under  In  length 8    Minimum  freight 

Over  10  and  under  30  feet  in  length 1        24,000  pounds, 

30  feet  long  or  over  (see  rule  12) li      class  A. 

Boiler  attachments,  consisting  of  fronts,  grate  bars,  doors,  boiler  suspen- 
sion, boiler  tubes,  boiler  flue  tile,  and  fire  brick  and  clay,  may  be  loaded 
with  boilers  at  the  same  carload  rating. 

A  note  to  the  classification  also  provided  that  certain  other  articles, 
including  smokestacks,  might  be  loaded  in  mixed  carloads  with  ma- 
chinery specified  above,  taking  class  A  in  carloads. 

Transcontinental  freight  bureau  westbound  tariff,  L  C.  C.  No.  865, 
in  force  at  the  time  of  shipment,  named  the  following  commodity 
rates: 

Iron  and  steel,  articles  of,  viz:  Boilers,  steam,  under  SO  feet  in  length, 
and  fire  brick  for  use  of  same,  minimum  c,  L.  weight  24,000  pounds $L  60 

and 

Machinery  and  machines,  viz:  Machinery  and  machines  taking  class- A 
rates,  specified  under  the  head  of  "machinery  and  machines,"  in 
western  classification  No.  45  (I.  C.  C.  No.  3),  supplements  thereto,  or 
reissues  thereof,  •  •  •  straight  or  mixed  c.  L,  minimum  weight 
24,000  pounds $1. 60 

The  commodity  rate  last  named,  in  connection  with  the  governing 
issue  of  the  classification  above  quoted,  was  applied  to  the  shipments 
in  question.  The  complainant  contends,  however,  that  the  carriers 
should  have  applied  a  commodity  rate  of  $1.40  named  in  the  same 
tariff,  limited  as  follows: 

8toves:  Furnaces,  air  or  steam;  furnace  castings;  radiators  and  registers 
and  iron  floor  or  wall  ventilators;  rotary  blowers  (not  forge  blowers) 
without  power  apparatus;  cast-Iron  doors  for  partitions;  steam  or  hot- 
water  heating  apparatus,  viz — boilers,  including  range  boilers  with  gas 
heating  attachment,  iron  pipe,  iron-pipe  fittings,  radiators,  registers, 
steam  gauges,  steam  traps  and  valves,  minimum  c.  1.  weight,  24,000 
pounds $1. 40 
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The  boilers  covered  by  the  classification  under  the  head  of  **  ma- 
chinery and  machines  "  are,  we  think,  by  common  consent  understood 
to  be  pressure  boilers,  adapted  to  the  generation  of  steam  for  power 
purposes  in  the  driving  of  machinery.  It  is  admitted  that  the  boilers 
shipped  by  complainant  were  of  that  type,  and  the  complainant's 
sales  manager  testified  that  he  made  the  sale,  that  he  was  at  Coalinga 
and  saw  them  installed,  and  that  they  were  used  for  driving  ma- 
chinery. The  evidence  shows  that  the  smokestacks  and  other  attach- 
ments shipped  with  these  boilers  belonged  essentially  to  the  high- 
pressure  type  of  boiler. 

The  term  ;i  boilers "'  under  the  commodity  rating  on  stoves  is  plainly 
used  in  limitation.    It  reads: 

Steam  or  hot-water  heating  apparatus,  viz:  Boilers,  including  range  boilers 
with  gas  heating  attachment,  etc. 

In  the  correspondence  between  the  respective  parties  and  the  Com- 
mission on  this  claim  prior  to  the  hearing,  the  freight  claim  agent 
of  the  Southern  Pacific  had  declined  to  allow  the  application  of  the 
heating-apparatus  rate  on  the  ground  that  it  applied  only  on  cast- 
iron  boilers.  Later,  in  a  letter  to  the  Commission,  the  chief  traffic 
official  of  the  Southern  Pacific  lines  stated : 

The  $1.40  rate  was  published  specifically  upon  boilers  used  in  conjunction 
with  hot* water  or  sf-am- heating  apparatus — apparatus  for  heating  buildings— 
which  are  low-pressure  affttirs,  and  therefore  it  is  not  applicable  upon  high- 
pressure  steam  boilers  such  as  con  tuned  In  the  shipments  subject  of  this  com- 
plaint, and  for  which  the  tariff  named  a  specific  rate  of  $1.50  per  100  pounds, 
when  in  carloads  of  not  less  than  24.000  pounds. 

In  the  enduing  correspondence  the  complainant  admits  that  this 
contention  of  defendant  is  in  the  main  correct;  "that  is,  that  these 
wore  not  boilers  specifically  made  to  use  with  the  ordinary  apartment- 
house  heating  apparatus:"  but.  he  says: 

Our  claim  is  based  ui>on  the  fact  that  the  item  referred  to  by  Mr.  Stubbs  on 
limiting  apparatus  docs  not  specify  that  the  boilers  must  be  cast  iron,  and.  owing 
to  that  fact,  an  Innocent  party  shipping  under  that  clause  would  be  discrimi- 
nated against  to  the  extent  th:it  the  tariff  was  indefinite,  and  further  that  the 
ttiritr  Npivitled  boilers  -ml  dues  not  designate  their  kind,  leaves  It  open  for  the 
p'lifnil  public  to  :uvept  their  meaning  as  it  reads,  we  being  in  no  position 
whnttnor  to  assume  the  carrier's  Intent. 

The  I  a  riff,  as  already  shown,  named  a  commodity  rate  of  $1.50,  in 

carloads  on  boilers  under  30  feet  in  length.     A  like  rate,  without 

limitation  »s  to  length  of  boilers  and  applicable  on  all  the  usual  and 

'  attachments,  is  named  elsewhere,  in  the  same  tariff,  on  boil- 

Ht'rilioil  i»  tho  western  classification;"  while  the  $1.40-rate, 

ahown,  is  publi-hcd  on  boilers  specified  in  limitation  of  the 

i>r  hot -water  heating  apparatus,"  which  in  turn  is  found 

heading  *'  stoves."    Just  how  an  "  innocent  party  * 
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shipping  high-pressure  power  boilers  "  under  that  clause  (of  the 
stove  commodity  item)  would  be  discriminated  against "  because  of 
the  omission  of  the  term  "cast  iron"  is  not  explained  nor  is  it 
patent  to  us.  So  far  as  the  question  of  conflict  in  the  tariff  is  con- 
cerned, we  think  the  tariff  distinguished  with  sufficient  clearness  be- 
tween the  kinds  of  boilers. 

But  the  complainant  further  contends  that  the  defendants  applied 
the  rate  of  $1.50  according  to  the  use  to  which  the  boilers  were  to  be 
devoted,  and  it  shows  that  the  high-pressure  boiler  of  the  type  shipped 
is  to  a  greater  or  less  extent  used  for  heating  purposes  in  large  build- 
ings. A  Mr.  Clifford,  who,  we  understand,  is  a  traffic  agent  located 
at  San  Francisco,  testified  that  these  high-pressure  boilers  were  in- 
stalled to  even  a  greater  extent  in  San  Francisco  than  are  the  cast- 
iron  sectional  ones,  and  that  they  had  been  allowed  transportation  "  in 
mixed  cars  with  radiators  and  boilers  at  the  radiator  rate,"  and  that 
when,  representing  several  concerns  in  San  Francisco,  he  filed  claims 
with  the  carriers  asking  for  the  application  of  the  $1.40  rate  on 
past  shipments  made  by  his  clients,  the  carriers  declined  and  imme- 
diately advanced  the  lower  rate  to  $1.50. 

The  witness  testified  that  he  knew  of  specific  instances  in  which 
these  boilers  had  been  charged  the  $1.40  rate,  and,  upon  being  asked, 
named  one  consignee  who  had,  as  he  stated,  "  gotten  a  lot  of  it."  He 
also  volunteered  considerable  testimony — mostly  hearsay  in  its  char- 
acter— to  the  effect  that  other  shippers  of  high-pressure  boilers  had 
made  claims  against  the  carriers  based  on  the  radiator  rate  and  that 
these  claims  had  been  paid.  He  also  testified  that  he  had  been  told  by 
a  representative  of  the  American  Radiator  Company  that  that  com- 
pany had  never  paid  in  excess  of  the  radiator  rate  on  any  kind  of 
boilers,  and  testifying  further,  apparently  as  of  his  own  knowledge, 
he  stated : 

Now,  tbe  American  Radiator  Company  filed  with  the  Commission — I  don't 
know  whether  formally  or  informally — but  they  filed  with  the  Commission  a 
complaint  asking  for  the  application  of  the  hoi  low- ware-boiler  rate  provided 
under  the  heading  of  "hollow  ware"  in  the  tariffs,  which  was  then  $1.20,  on 
the  cast-iron  sectional  boilers,  and  they  got  it    They  got  a  lot  of  money  back. 

The  records  of  the  Commission  show  that  such  a  complaint  was 
in  fact  filed  by  the  American  Radiator  Company.  The  complaint 
in  question  was  lodged  against  certain  carriers  who  had  refused  to 
apply  to  cast-iron  sectional  boilers  adapted  for  steam  or  hot-water 
heating  purposes  the  $1.20  rate  specified  for  "  hollow  ware,"  includ- 
ing boilers.  It  was  learned  as  the  result  of  an  investigation  made  by 
the  Commission  that  on  shipments  of  similar  boilers  forwarded  over 
the  lines  of  a  certain  other  carrier,  not  a  defendant  in  the  complaint 
mentioned,  the  $1.40  rate  had  first  been  applied,  but  that  later  claims 
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had  been  paid  by  the  carrier,  which  reduced  the  charges  to  basis  of 
the  $1.20  rate.  The  statement  as  to  the  Commission's  action  in  re- 
spect of  the  complaint  mentioned  is  untrue;  not  only  did  the  Com- 
mission refuse  to  sanction  the  application  of  the  rate  sought,  but  it 
construed  the  $1.40  rate  as  undoubtedly  applicable  and  refrained 
from  instituting  a  prosecution  against  the  complainant  and  the  car- 
rier which  did  apply  the  $1.20  rate  only  because  it  foresaw  the  possi- 
bility that  the  tariff  might,  either  in  good  faith  or  by  designedly  spe- 
cious representations,  be  susceptible  of  different  interpretation. 

Summed  up,  the  evidence  in  this  case  shows  that  the  high  and  low 
pressure  boilers  are  not  interchangeable  in  use;  for  while  the  high- 
pressure  boiler  may  be,  and  sometimes  is,  installed  as  a  part  of  a 
heating  plant  in  large  buildings,  this  seems  to  be  an  added  use  to 
which  the  latter  is  adaptable.  The  evidence  shows  that  the  low- 
pressure  type  can  not  be  used  in  place  of  the  high-pressure  type. 
There  appears  to  be  no  more  reason  for  holding  that  the  boilers 
shipped  by  complainant  herein  could  be  deemed  entitled  to  the  rating 
for  steam  or  hot-water  boilers  limited  under  "stoves"  than  there 
would  be  for  holding  that  the  latter  might  be  shipped  at  the  rate 
specified  under  hollow  ware  (i.  e.,  kitchen  utensils).  Upon  the  facts 
of  this  case  the  principle  which  prohibits  applying  a  rate  according  to 
the  use  to  which  a  commodity  is  to  be  devoted  is  not  shown  to  have 
been  contravened,  nor  has  the  rate  charged  been  shown  to  have  been 
unreasonable.  The  complainant  failed  to  show  that  the  articles  are 
the  same  or  even  approximately  identical,  consequently  the  carriers 
must  be  deemed  to  have  applied  the  lawful  rating  to  complainant's 
shipments.  The  defendants,  by  advancing  the  stove  rate  to  $1.50, 
have  now  eliminated  the  possibility  of  further  controversy.  The 
complaint  will  be  dismissed  and  an  order  entered  accordingly. 

23LC.C. 


No.  4045. 

CHAKLES  T.  PERRY  &  COMPANY 

v. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  October  5,  1911.    Decide*  April  1,  1912. 


Advance  in  rates  since  January  1,  1910,  on  candles  in  less-than-carload  quanti- 
ties from  Helena,  Mont,  to  points  in  the  Coeur  d'Alene  district,  Idaho, 
alleged  to  be  unreasonable ;  Held,  That  the  defendants  have  failed  to  show 
that  the  increased  rates  are  just  and  reasonable.  Former  rates  restored 
and  reparation  awarded. 

/.  A.  Poore  for  complainant 

William  Wallace,  jr.,  for  Northern  Pacific  Railway  Company. 
Parley  L.  Williams  and  /.  L.  Wines  for  Oregon- Washington  Rail- 
road &  Navigation  Company. 

Report  of  the  Commission. 

Br  the  Commission  : 

Complainant  is  a  corporation  engaged  in  manufacturing  candles 
at  Helena,  Mont.  Its  petition,  filed  April  27,  1911,  sets  forth  that 
the  less-than-carload  commodity  rate  on  candles  from  Helena  to  Wal- 
lace, Idaho,  was  formerly  55  cents  per  100  pounds,  and  to  Burke, 
Wardner,  Kellogg,  and  Osborne,  Idaho,  56  cents;  that  effective 
April  5,  1911,  the  said  rates  from  Helena  were  advanced  as  follows: 
To  Wallace,  72  cents ;  to  Osborne,  75  cents ;  and  to  Burke  and  Ward- 
ner, 77  cents.  The  advance  was  effected  by  making  the  rates  for- 
merly applicable  to  less-than-carload  shipments  apply  to  carload 
shipments  with  minimum  weight  30,000  pounds,  and  less-than-car- 
load shipments  were  given  the  new  rates  above  specified,  except  as 
to  Kellogg,  to  which  the  new  rate  was  the  third-class  rate  of  88  cents. 
The  advanced  rates  are  alleged  to  be  unreasonable,  and  reparation 
is  sought. 

In  justification  of  the  advance  the  Northern  Pacific  Railway  Com- 
pany asserts  that  years  ago,  in  order  to  foster  complainant's  industry, 
it  established  low  commodity  rates,  but  that  recently  there  had  been 
objection  as  to  these  rates  from  competitors  of  complainant;  that  the 
rates  attacked  are  unreasonably  low  and  if  continued  might  force  re- 
duction of  other  rates. 
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Complainant  contends  that  its  business  moves  in  less-than-carload 
lots;  that  competition  is  keener  and  the  expense  of  operating  greater 
now  than  formerly ;  and  therefore  complainant  is  not  able  to  stand 
an  advance  in  the  cost  of  transportation;  that  it  is  not  shown  that 
the  former  rate  was  un remunerative  and  that  certain  comparisons 
of  rates  for  similar  distances  indicate  that  the  rate  assailed  is  high. 

No  evidence  was  offered  to  show  that  the  cost  of  the  service  had 
increased  or  that  the  carriage  of  this  particular  article  was  not 
profitable  to  them.  These  rates  had  been  in  effect  for  a  period  of 
years.  Complainant  established  a  business  under  them,  and  has  no 
means  of  reaching  the  market  other  than  via  defendants'  line. 

We  are  of  opinion  and  find  that  defendants  have  not  sustained  the 
burden  placed  upon  them  by  the  statute  to  show  that  the  new  rates 
are  just  and  reasonable;  and  that  the  defendants  should  establish 
for  the  future  rates  not  in  excess  of  those  in  effect  previous  to  the 
advance  in  question. 

We  further  find  that,  in  so  far  as  complainant  made  shipments  of 

the  traffic  in  question  and  paid  charges  thereon  at  the  rates  found 

herein  to  have  been  unreasonable,  it  has  been  damaged  to  the  extent 

of  the  difference  between  the  amount  which  it  did  pay  and  the  amount 

which  it  would  have  paid  had  the  rates  herein  found  reasonable  been 

applied,  and  that  complainant  is  entitled  to  an  award  of  reparation 

upon  that  basis.     Complainant  may  file  a  statement  of  shipments 

showing  necessary  facts  in  connection  with  their  movement,  and 

upon  its  verification  by  the  Commission  an  order  of  reparation  will 

be  entered. 

23LCO. 


No.  4140. 

CASEY-HEDGES  COMPANY 

v. 

ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY  ET  AL. 


Submitted  October  16,  1911.    Decided  April  1,  1912. 


For  transporting  a  carload  of  grate  bars  for  power  boilers  from  Chattanooga,  Tenn.9 
to  Oakland,  Gal.,  defendants  collected  charges  based  upon  a  rate  of  $1.41  per  100 
pounds,  applicable  to  "  furnace  castings."  On  complaint  that  rate  was  unreason- 
able and  that  defendants  should  have  assessed  a  rate  of  80  cents  applicable  to 
"castings,  n.  o.  s.,  plain  as  from  the  sand;"  Held,  That  the  rate  of  80  cents  was 
properly  applicable.    Reparation  awarded. 

Arthur  B.  Hayes  for  complainant. 

Charles  J.m  Rixey,  jr.,  for  Alabama  Great  Southern  Railroad  Com- 
pany and  New  Orleans  &  Northeastern  Railroad  Company. 

H.  A.  Scandrett  and  L.  T.  Wilcox  for  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company;  Texas  &  New  Orleans  Railroad 
Company;  Galveston,  Harrisburg  &  San  Antonio  Railway  Company; 
and  Southern  Pacific  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  in  manufacturing  grate  bars 
at  Chattanooga,  Term.  In  a  petition,  filed  June  3,  1911,  it  is  alleged 
that  on  the  16th  day  of  August,  1909,  complainant  shipped  a  carload 
of  heavy  grate  bars,  weighing  35,600  pounds,  from  Chattanooga  to 
Oakland,  Cal.,  for  the  transportation  of  which  the  defendants  col- 
lected the  sum  of  $501.96,  based  upon  a  rate  of  $1.41  per  100  pounds. 
It  is  further  averred  that  under  the  tariff  the  shipment  was  entitled  to 
a  rate  of  80  cents  per  100  pounds,  and  that  the  rate  charged  was  unrea- 
sonable to  the  extent  of  the  difference  in  said  rates.  Reparation  is 
asked. 

The  shipment  consisted  of  heavy  grate  bars  in  a  rough  state,  as  they 
came  from  the  sand,  without  hand  or  machine  finish.  The  transcon- 
tinental tariff,  under  which  they  moved,  did  not  specifically  name 
grate  bars,  and  the  agent  of  the  initial  carrier  billed  the  shipment 
at  the  80-cent  rate,  which  was  applicable  to  " castings  n.  o.  s.,  plain 
as  from  the  sand,  in  no  way  hand  or  machine  finished."  The  Southern 
Weighing  and  Inspection  Bureau  advanced  the  rate  to  $1.41,  being 
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the  rate  applicable  to  "furnace  castings/'  but  no  testimony  was  offered 
to  show  any  reason  for  making  the  change. 

The  defendants  maintain  that  the  last-named  rate  was  properly 
assessed,  and  that  the  rate  on  castings  n.  o.  s.  could  not  have  been 
applied,  because  that  is  a  rate  made  on  rough  castings  to  be  shipped 
and  further  finished  and  is  not  applicable  to  the  finished  product. 

Furnace  castings  are  named  in  the  tariff  under  the  heading  of 
"stoves"  and  the  articles  classed  therewith  indicate  that  such  cast- 
ings were  intended  for  use  in  connection  with  heating  apparatus. 
The  castings  comprising  this  shipment  were  for  use  in  furnaces  under 
power  boilers,  and  the  rate  is  stated  under  "iron  and  steel  articles/9 
practically  all  of  which  take  the  80-cent  rate.  The  testimony  shows 
that  the  description  of  the  shipment  corresponded  substantially  with 
the  specification  in  the  tariff  which  prescribed  a  rate  of  80  cents  from 
point  of  origin  to  destination  on  "castings  n.  o.  s.,  plain  as  from  the 
sand,  in  no  way  hand  or  machine  finished;"  and  furthermore!  the 
principal  witness  for  the  complainant  stated  that  prior  shipments  of 
similar  material  had  always  taken  the  rate  on  castings,  n.  o.  8. 

Upon  the  facts  disclosed  by  the  investigation  it  is  the  opinion  of 
the  Commission  that  under  the  tariff  this  shipment  was*  entitled  to 
the  rate  on  castings,  n.  o.  s.;  and  that  the  application  of  the  higher 
rate  resulted  in  an  overcharge  in  the  sum  of  $217.16,  which  the 
defendants  should  refund  to  the  complainant  without  an  order. 
Upon  the  production  of  satisfactory  evidence  that  the  overcharge 
has  been  refunded,  the  complaint  will  be  dismissed. 
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No.  4343. 

EDWARD  BYRNES,  TRUSTEE  FOR  H.  WOODS  COMPANY, 

BANKRUPT, 

v. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


Submitted  January  8,  1912.    Decided  April  1,  1912. 


Upon  petition  for  reparation  on  shipments  of  oranges,  grapefruit,  and  pine- 
apples from  points  in  Florida  to  points  in  central  freight  association  terri- 
tory ;  Held,  That  under  the  circumstances  of  this  case  no  reparation  should 
be  awarded. 

H.  C.  Lvst  for  complainant 

/?.  Walton  Moore  for  Atlantic  Coast  Line  Railroad  Company;  Sea- 
board Air  Line  Railway;  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company;  Nashville,  Chattanooga  &  St.  Louis  Railway, 
Norfolk  &  Western  Railway  Company ;  Georgia  Southern  &  Florida 
Railway  Company;  Southern  Railway  Company;  Central  of  Georgia 
Railway  Company ;  and  Illinois  Central  Railroad  Company. 

D.  P.  Connell  for  New  York  Central  &  Hudson  River  Railroad 
Company;  Michigan  Central  Railroad;  and  Indiana  Harbor  Belt 
Railroad  Company. 

William  C.  Coleman  for  Baltimore  &  Ohio  Railroad  Company. 

William  A.  Northcutt  for  Louisville  &  Nashville  Railroad  Com- 
pany. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant,  who  filed  his  petition  August  28,  1911,  on  behalf  of 
the  H.  Woods  Company,  now  bankrupt,  but  formerly  in  the  wholesale 
produce  business  in  Chicago,  HI.,  alleges,  in  substance,  that  the  de- 
fendants charged  unreasonable  rates  for  the  transportation  of  oranges, 
grapefruit,  and  pineapples  from  certain  producing  points  in  Florida 
to  destinations  mainly  in  central  freight  association  territory.  Repa- 
ration is  sought. 

To  justify  his  right  to  an  award  of  reparation  in  this  case  com- 
plainant relies  upon  two  former  decisions  of  this  Commission, 
wherein,  he  states,  the  rates  here  involved  were  held  to  be  unrea- 
sonable.   A  hearing  was  had  at  which  witnesses  testified  for  the 
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complainant,  and  bills  of  lading  and  receipts  showing  the  payment 
of  freight  were  put  in  evidence. 

The  decision  averred  to  be  of  paramount  importance  to  complain- 
ant is  Florida  Fruit  &  Vegetable  Shipper?  Protective  Asso.  v.  A.  C. 
L.  R.  R.  Co.,  14  I.  C.  C,  476,  decided  June  25,  1908.  The  decision 
was  based  upon  a  petition  filed  by  the  shippers  directly  attacking 
the  rates  for  the  transportation  of  oranges,  grapefruit,  pineapples, 
vegetables,  etc.,  from  producing  points  in  Florida  to  northeastern 
cities.  The  rates  to  such  destinations  were  reduced.  In  the  discus- 
sion of  this  case  the  Commission  said,  at  page  495 : 

Carriers  north  of  the  Ohio  River  at  the  present  time  charge  the  third-class 
rate  from  the  Ohio  River  crossing  to  destination,  which,  as  we  understand,  Is 
the  same  rate  that  would  apply  if  the  shipment  originated  at  the  Ohio  River. 
In  our  opinion  something  less  than  this  should  be  charged  by  these  railways, 
and  we  also  think  that  with  respect  to  traffic  into  this  territory  perhaps  the  rate 
from  Florida  itself  to  the  Ohio  River  ought  to  be  somewhat  reduced.  This  ques- 
tion can  only  be  dealt  with  by  establishing  on  some  basis  through  rates  from 
Florida  points  to  destination  points  in  this  territory,  which  can  not  be  done 
in  the  present  instance,  since  the  petition  contains  no  prayer  to  that  effect  and 
since  most  of  the  carriers  north  of  the  Ohio  River  are  not  parties  to  this  pro- 
ceeding. If  these  rates  are  not  readjusted,  our  attention  can  be  called  to  that 
matter  later. 

The  complainant  argues  that  this  expression  of  the  Commission 
amounts  to  a  finding  that  the  rates  from  Florida  producing  points 
to  the  destinations  involved  in  this  proceeding  were  unreasonable 
from  and  after  the  date  of  the  decision,  and  the  claim  for  reparation 
is  based  upon  shipments  made  between  the  date  of  this  decision  and 
the  decision  in  the  second  case  hereinafter  mentioned. 

We  do  not  agree  with  the  contention  of  the  complainant  that  the 
expression  of  the  Commission,  above  quoted,  amounts  to  a  decision 
that  the  rates  from  Florida  producing  points  to  destinations  in  cen- 
tral freight  association  territory  are  unreasonable.  The  statement 
made  in  reference  to  such  rates  shows  that  no  decision  was  made  or 
could  have  been  made  owing  to  the  fact  that  the  carriers  interested 
were  not  parties  to  the  proceeding  and  had  been  given  no  oppor- 
tunity to  defend.  If  complainant's  contention  that  this  question  was 
decided  in  the  first  case  were  true,  then  the  second  case  would  have 
been  unnecessary. 

On  February  8, 1910,  upon  a  petition  filed  by  the  Florida  Fruit  & 
Vegetable  Shippers'  Protective  Association  against  the  Atlantic  Coast 
Line  Railroad  Company  and  numerous  other  defendants,  including 
those  operating  in  the  central  freight  association  territory,  reported 
in  17  I  C.  C,  552,  the  rates  from  Florida  points  to  destinations 
in  said  territory  were  reduced.    Neither  in  the  first  case  nor  in  the 
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second,  conducted  in  the  interest  of  the  producers  and  shippers,  was 
any  claim  for  reparation  made.  On  August  28,  1911,  the  complain- 
ant in  this  case  filed  his  petition  seeking  an  award  of  reparation  for 
shipments  made  within  two  years  prior  to  the  filing  of  the  said  peti- 
tion. The  evidence  does  not  disclose  that  any  claim  was  filed  by  the 
now  defunct  company  during  the  time  it  was  actively  engaged  in 
business.  The  testimony  given  by  the  principal  witness  for  the  com- 
plainant is  contradicted  in  important  details  by  a  witness  who  was, 
at  the  time  of  the  shipments  upon  which  reparation  is  sought,  inter- 
ested jointly  with  the  complainant  company  in  such  shipments. 

Some  time  prior  to  the  institution  of  this  proceeding  the  Commis- 
sion had  incorporated  its  views  with  respect  to  cases  of  this  sort  into 
rule  206  (d)  of  the  conference  rulings,  to  the  following  effect: 

Claims  for  reparation  based  upon  a  decision  of  the  Commission  filed  by  com- 
plainants not  parties  to  the  case  in  which  such  decision  was  rendered  wUl  not 
ordinarily  be  allowed  unless  reparation  was  claimed  in  the  complaint  upon 
which  such  decision  of  the  Commission  was  based,  or  was  awarded  by  the  Com- 
mission. The  Commission  may,  however,  in  the  exercise  of  its  discretion,  upon 
good  cause  shown,  and  under  unusual  circumstances,  specially  consider  a  par- 
ticular claim  for  reparation  of  this  class. 

In  the  opinion  of  the  Commission  no  unusual  circumstances  have 
been  presented  by  the  complainant  in  this  case  that  are  sufficient  to 
justify  a  departure  from  this  ruling. 

The  Commission  has  repeatedly  held  that  a  reduction  of  the  rates 
of  the  carriers  does  not  necessarily  imply  that  reparation  will  be 
awarded  in  all  such  cases.  Without  at  this  time  reiterating  the  nu- 
merous grounds  for  the  denial  of  reparation,  it  is  deemed  adequate 
for  the  purposes  of  this  case  to  refer  to  the  discussion  of  the  princi- 
ples of  disallowance  of  damages  found  in  Anadarko  Cotton  OH  Co.  v. 
A.,  T.  &  S.  F.  Ry.  Co.,  20  I.  C.  C,  43;  Dallas  Freight  Bureau  V. 
G.,  C.  &  S.  F.  Ry.  Co.,  12  I.  C.  C,  223 ;  Ullman  v.  American  Ex- 
press  Co.,  19  I.  C.  C,  354. 

Upon  consideration  of  all  the  facts  and  circumstances  disclosed  by 
this  investigation  it  is  the  opinion  and  conclusion  of  the  Commission 
that  complainant's  prayer  for  reparation  must  be  denied,  and  an 
order  will  be  entered  dismissing  the  complaint. 
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No.  4351. 

A.  V.  NEILSON  COMPANY,  LIMITED, 

v. 

LOUISIANA  RAILWAY  &  NAVIGATION  COMPANY  ET  AL. 


Submitted  November  9,  1911.    Decided  April  1, 1912. 


Rate  of  80  cents  per  100  pounds  for  the  transportation  of  cartridges  from 
Bridgeport  Conn.,  to  Alexandria,  La.,  found  to  be  unreasonable  In  so  far 
as  it  exceeds  05  cents  per  100  pounds.    Reparation  awarded. 

H.  J.  Fernandez  for  complainant. 

E.  C.  D.  Marshall  for  Louisiana  Railway  &  Navigation  Company 
and  Philadelphia  &  Gulf  Steamship  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  the  wholesale  grocery 
business  at  Alexandria,  La.  By  petition,  filed  August  29,  1911,  it 
alleges  that  defendants9  rate  for  the  transportation  of  small-arms 
ammunition  in  carloads  from  Bridgeport,  Conn.,  to  Alexandria,  La., 
is  unreasonable  and  discriminatory.    Reparation  is  asked. 

The  chamber  of  commerce  of  Shreveport,  La.,  filed  a  petition  in 
this  case  asking  permission  to  intervene,  but  failed  to  be  represented 
at  the  hearing. 

In  July,  1911,  complainant  shipped  from  Bridgeport  to  Alexan- 
dria a  carload  of  small-arms  ammunition  weighing  30,356  pounds, 
and  charges  of  $249.77,  which  included  insurance,  were  collected 
thereon.  The  freight  charges  were  assessed  on  basis  of  a  rate  of  80 
cents  per  100  pounds.  The  shipment  moved  from  Bridgeport  to 
Philadelphia  via  the  New  York,  New  Haven  &  Hartford  Railroad 
and  the  Pennsylvania  Railroad;  from  Philadelphia  to  New  Orleans 
via  the  Philadelphia  &  Gulf  Steamship  Company's  line;  and  from 
New  Orleans  to  destination  via  the  lines  of  the  Louisiana  Railway  ft 
Navigation  Company. 

The  rate  on  small-arms  ammunition  from  Bridgeport  to  Little  Rock, 
Ark.,  via  the  route  through  New  Orleans,  employed  by  complainant, 
is  45  cents  per  100  pounds.  Complainant  contends  that  Alexandria, 
being  intermediate  to  Little  Rock  via  defendants'  lines,  should  also 
be  given  the  45-cent  rate.  However,  defendants  handle  very  few 
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shipments  to  Little  Bock  from  eastern  seaboard  territory,  Memphis 
being  the  gateway  via  which  most  of  this  traffic  moves.  The  rate  on 
cartridges  from  Bridgeport  to  Lake  Charles,  via  defendants'  lines, 
is  60  cents  per  100  pounds.  To  Baton  Rouge,  La.,  the  rate  is  41 
cents.  Shreveport,  La.,  takes  the  same  rate  as  Alexandria — 80  cents. 
The  distance  from  New  Orleans  to  Alexandria  is  184  miles;  from 
New  Orleans  to  Baton  Rouge,  80  miles;  and  from  New  Orleans  to 
Lake  Charles,  218  miles.  Lake  Charles  and  Baton  Rouge  have  water 
connection  with  New  Orleans.  Defendants  contend  that  competition 
via  these  water  routes  produces  substantially  lower  rates  to  Lake 
Charles  and  Baton  Rouge  than  to  Alexandria.  A  comparison  with 
the  rates  on  groceries  to  these  points  from  eastern  seaboard  terri- 
tory, however,  discloses  a  smaller  differential  than  on  ammunition. 
On  canned  goods,  Baton  Rouge  and  Lake  Charles  take  a  rate  of  35 
cents  and  Alexandria  a  rate  of  45  cents,  a  difference  of  10  cents. 
The  differences  in  the  rates  to  Alexandria  and  the  rates  to  Lake 
Charles  and  Baton  Rouge  on  small-arms  ammunition,  however,  are 
20  cents  and  39  cents,  respectively. 

Upon  consideration  of  all  the  facts  of  record,  we  are  of  the  opinion 
and  find  that  the  rate  complained  of  is  unreasonable  to  the  extent 
that  it  exceeds  65  cents  per  100  pounds,  and  a  rate  not  in  exoess  of 
that  amount  will  be  prescribed  for  the  future. 

We  further  find  that  complainant  made  the  shipment  in  accord- 
ance with  the  above  statement  of  facts  and  paid  charges  thereon  at 
the  rate  found  herein  to  have  been  unreasonable;  that  complainant 
has  been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  it  did  pay  and  the  amount  which  it  would  have  paid  had  the 
rate  found  reasonable  been  applied ;  and  that  it  is,  therefore,  entitled 
to  an  award  of  reparation  in  the  sum  of  $45.17,  with  interest  from 
August  16,  1911. 

With  regard  to  the  rates  named  in  the  tariff  to  points  beyond 
Alexandria,  such  as  Little  Rock,  to  which  the  rates  are  lower  than  to 
Alexandria,  complainant  alleges  that  there  is  a  violation  of  the 
fourth  section  of  the  act.  The  carriers  have  filed  an  application  for 
relief  from  the  provisions  of  the  fourth  section  in  connection  with 
these  rates,  and  the  conclusions  here  announced  are  not  to  be  con- 
sidered as  having  any  bearing  upon  the  merits  of  said  application 
when  it  shall  come  on  for  consideration.    An  order  will  be  entered 

accordingly. 
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No.  3769. 

PUBLIC  SERVICE  COMMISSION  OF  WASHINGTON 

v. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  December  26,  1911.    Decided  April  1,  191%. 


The  Northern  Pacific,  being  the  only  line  having  rails  extending  to  South 
Tacoma,  Is  entitled.  In  the  protection  of  Its  investment,  to  conduct  traffic 
between  Sonth  Tacoma  and  other  points  on  its  line  on  a  preferred  basli; 
and  shippers  who  desire  to  use  competing  lines  ought  not  to  object  to 
paying,  in  addition  to  the  Tacoma  rate,  a  reasonable  charge  to  the  Northern 
Pacific  for  Its  local  haul  between  Tacoma  and  South  Tacoma. 

Stephen  V.  Carey,  assistant  attorney  general,  for  complainant. 

George  T.  Reid  and  Charles  Donnelly  for  Northern  Pacific  Railway 
Company. 

F.  G.  Dority  for  Great  Northern  Railway  Company. 

H.  H.  Field  for  Chicago,  Milwaukee  &  Puget  Sound  Railway  Com- 
pany and  Tacoma  Eastern  Railroad  Company. 

Jay  W.  McCune  for  Transportation  Bureau  of  Tacoma  Commercial 
Club,  intervener. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

Since  this  complaint  was  filed  with  us  by  the  Railroad  Commission 
of  Washington  that  body  has  been  succeeded  by  the  Public  Service 
Commission  of  Washington  and  the  order  entered  herein  will  take 
cognizance  of  that  fact  and  provide  for  the  substitution  of  the  new 
commission  as  the  party  complainant. 

What  we  are  asked  to  do  is  to  require  the  defendants  to  establish 
for  the  merchants  of  South  Tacoma  through  routes  and  joint  through 
rates  with  respect  to  their  interstate  traffic  on  substantially  the  same 
terms  and  conditions  that  were  recently  required  of  the  same  defend- 
ants by  the  state  commission  with  respect  to  their  state  traffic  The 
facts  gathered  from  the  record  made  before  the  state  commission  and 
introduced  in  evidence  here  are  as  follows: 

Before  the  entrance  into  Tacoma  of  the  rails  of  its  co-defendants, 
the  district  within  the  city  limits  now  known  as  South  Tacoma  was 
included  by  the  Northern  Pacific  within  its  Tacoma  switching  district, 
and  industries  in  South  Tacoma  were  on  a  rate  equality  with  indus- 
tries located  elsewhere  in  Tacoma.    This  was  the  situation  for  more 
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than  15  years  prior  to  January  15,  1910.  During  all  that  time  the 
Northern  Pacific  was  the  only  line  having  tracks  extending  into  that 
part  of  the  city.  This,  in  fact,  is  still  the  case;  while  the  Oregon- 
Washington  Railroad  &  Navigation  Company  and  the  Great  North- 
ern move  state  and  interstate  traffic  through  South  Tacoma  to  points 
beyond,  they  do  this  over  the  rails  of  the  Northern  Pacific  under 
trackage  agreements  that  expressly  withhold  from  them  the  right  to 
take  traffic  to  and  from  South  Tacoma.  All  merchandise  destined  to 
or  consigned  from  South  Tacoma  over  those  lines  is  handled  for  them 
by  the  Northern  Pacific  to  and  from  its  interchange  at  Tacoma. 
This  is  the  case  also  with  traffic  moving  to  and  from  South  Tacoma 
over  the  Chicago,  Milwaukee  &  Puget  Sound.  For  the  service  so 
performed  for  its  co-defendants  the  Northern  Pacific  had  established 
a  switching  charge  which  they  were  compelled  to  absorb.  In  this 
manner  they  were  able  to  compete  for  the  traffic  of  industries  on  the 
Northern  Pacific  terminals  at  South  Tacoma. 

On  January  15,  1910,  the  Northern  Pacific  so  modified  its  tariffs 
as  to  exclude  South  Tacoma  from  its  Tacoma  switching  district 
In  place  of  the  switching  charge  it  established  a  local  rate  between 
Tacoma  and  South  Tacoma  of  2  cents  per  100  pounds,  with  a  mini- 
mum of  $6  and  a  maximum  of  $10  a  car.  This  imposed  on  the  manu- 
facturing establishments  and  jobbing  houses  of  South  Tacoma  addi- 
tional charges  for  transportation  ranging  from  $6  to  $10  per  car 
over  and  above  the  Tacoma  rates,  although  the  rates  of  both  points 
had  theretofore  been  on  a  parity.  Under  the  new  tariff  the  addi- 
tional charge  was  imposed  on  state  traffic  even  when  the  Northern 
Pacific  had  the  line  haul. 

The  contention  of  the  complainant  is  that  the  new  tariffs  lay  an 
unreasonable  burden  upon  the  interstate  traffic  of  South  Tacoma 
and  also  subject  it  to  an  undue  discrimination  in  that  industries  at 
all  other  points  within  the  municipal  limits  of  Tacoma,  many  of 
which  are  equally  distant  and  otherwise  similarly  situated,  have  the 
benefit  of  the  Tacoma  rates  without  any  such  additional  charge. 

In  dealing  with  the  situation,  so  far  as  it  affected  commerce  within 
the  state,  the  state  commission,  very  properly  we  think,  recognized 
the  importance  of  preserving  to  the  Northern  Pacific  the  full  benefit 
of  its  very  large  investment  in  its  Tacoma  terminals.  The  effect  of 
its  order,  as  we  understand  it  and  as  it  is  explained  on  the  brief  of 
counsel  for  the  state  commission,  was  to  leave  South  Tacoma  traffic  to 
the  Northern  Pacific  so  far  as  it  is  able  to  furnish  the  through  serv- 
ice, and  at  the  same  time  to  give  to  manufacturers  and  jobbers  and  to 
other  industrial  enterprises  at  South  Tacoma  the  service  of  the  co- 
defendants  of  the  Northern  Pacific  with  respect  to  traffic  to  and  from 
points  within  the  state  not  reached  by  the  Northern  Pacific,  and  to 
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give  than  this  sendee  on  a  rate  parity  with  industries  in  other  parts 
of  Tacoma.  Where  its  co-defendants  have  a  line  haul  to  or  from  a 
point  within  the  state  that  is  served  by  the  Northern  Pacific,  the  order 
of  the  state  commission  permits,  in  addition  to  the  Tacoma  rate,  the 
application  of  the  full  local  rate  of  the  latter  company  between 
Tacoma  and  South  Tacoma.  As  the  Northern  Pacific  is  prepared  to 
furnish  a  through  service  between  South  Tacoma  and  points  within 
the  state  on  its  own  line,  the  view  of  the  state  commission  was  that 
it  was  fairly  entitled  to  conduct  traffic  between  such  points  on 
a  preferred  basis.  This  conclusion,  with  respect  to  traffic  within 
the  control  of  the  state  commission,  affords  some  protection  to  the 
Northern  Pacific  in  the  use  of  its  own  terminals  and  apparently 
is  based  on  the  theory,  with  which  we  are  not  prepared  to  find  any 
fault,  that  shippers  between  such  points  who  prefer  to  use  com- 
peting lines  ought  not  to  object  to  paying,  in  addition  to  the  rate, 
a  reasonable  charge  to  the  Northern  Pacific  for  its  local  haul  between 
Tacoma  and  South  Tacoma. 

The  order  entered  by  the  state  commission  to  give  effect  to  its 
findings  and  conclusions  has  been  accepted  by  the  Northern  Pacific 
and  its  co-defendants  on  their  state  traffic,  and  we  see  no  reason  why 
an  order  based  on  the  same  general  principle  should  not  be  a  reason- 
able adjustment  of  the  situation  with  respect  to  their  interstate 
traffic.  We  do  not  understand  that  the  complainant  demands  at 
our  hands  any  relief  with  respect  to  interstate  traffic  that  it  was 
unwilling  itself  to  require  of  the  defendants  with  respect  to  state 
traffic;  and  the  intimation  is  broadly  made  on  the  briefs  that  the 
Northern  Pacific  and  its  co-defendants  would  acquiesce  in  such  an 
order  by  this  Commission.  We  therefore  find  that  South  Tacoma  is 
entitled  to  through  interstate  routes  and  rates  on  that  basis. 

In  view  of  the  manner  in  which  the  case  was  submitted  for  oar 
decision  we  do  not  understand  that  an  order  will  be  required,  but 
that  the  defendants  will  adjust  their  tariffs  in  harmony  with  th»  con- 
clusions we  have  reached.  In  case  they  are  not  able  to  agree  upon 
divisions,  the  matter  may  be  referred  to  us  for  further  consideration. 
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No.  2986. 
SUNDERLAND  BROTHERS  COMPANY 

v. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY 

ET  AL. 


Submitted  April  7,  1911.    DecUed  April  1,  1912. 


In  a  prior  report  in  this  case  it  was  held  that  the  minimum  weight  assessed 
on  complainant's  shipments  of  lime  from  Ash  Grove,  Mo.,  to  Pine  Bluffs 
and  Laramie,  Wyo.,  was  excessive,  and  a  lower  minimum  weight  was 
prescribed  for  the  future.  Reparation  was  awarded.  Upon  rehearing  the 
former  decision  sustained. 

No  appearance  for  complainant. 

Fred  H.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

Repoht  of  the  Commission  ok  Reheabeno. 

By  the  Commission  : 

The  decision  of  the  Commission  upon  the  original  proceedings  in 
this  case  is  reported  in  18  I.  C.  C,  546.  The  issue  therein  was 
upon  the  reasonableness  of  charges  assessed  on  certain  carload  ship- 
ments of  lime  which  moved  via  the  lines  of  the  St  Louis  &  San 
Francisco  and  Union  Pacific  roads,  from  Ash  Grove,  Mo.,  to  Pine 
Bluffs  and  Laramie,  Wyo.  Briefly  stated,  the  facts  with  respect  to 
two  shipments  embraced  in  the  original  petition,  aoe,  that  on  one 
shipment  made  April  17, 1909,  to  Pine  Bluffs  the  defendants  assessed 
charges  at  a  rate  of  34  cents  per  100  pounds,  based  upon  a  minimnm 
weight  of  24,000  pounds.  On  the  second  shipment,  also  to  Pine  Bluffs, 
made  September  5,  1909,  charges  were  assessed  at  a  rate  of  29  cents 
upon  a  minimum  of  30,000  pounds.  The  petition  alleged  that  said 
rates  were  unreasonable  and  discriminatory  and  that  a  reasonable 
through  rate  should  not  exceed  27  cents. 

The  answer  of  the  St  Louis  A  San  Francisco  Railroad  Company 
showed  that  on  June  21,  1909,  a  joint  through  rate  of  27  cents  had 
been  established  and  admitted  that  any  rate  in  excess  thereof  on  the 
shipment  of  September  5,  1909,  constituted  an  overcharge  which 
should  be  refunded.  It  denied,  however,  that  the  charges  on  the 
shipment  of  April  17  were  unjust  or  unreasonable.  The  Union 
Pacific  Railroad  Company,  in  its  answer  to  the  petition,  admitted 
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that  "  a  joint  rate  of  27  cents  when  used  in  connection  with  a  mini- 
mum weight  of  not  less  than  30,000  pounds  is  a  reasonable  through 
rate  and  minimum  for  the  transportation  of  complainant's  shipments 
referred  to  in  the  petition,"  but  denied  that  said  rate  would  be 
reasonable  if  applied  on  a  minimum  of  24,000  pounds. 

The  shipment  to  Laramie,  made  June  23,  1908,  was  covered  by  an 
amendment  to  the  original  petition.  The  charges  were  assessed  on 
basis  of  a  combination  of  rates,  made  up  of  27  cents  and  a  minimum 
weight  of  30,000  pounds,  to  Cheyenne,  Wyo.,  and  17  cents  upon  a 
minimum  of  24,000  pounds  from  Cheyenne  to  Laramie.  Complain- 
ant alleged  that  44  cents,  the  sum  of  the  intermediate  rates  charged, 
would  be  reasonable  when  applied  to  a  minimum  of  24,000  pounds 
through,  and  that  the  charges  collected  were  unreasonable  to  the 
extent  they  exceeded  those  which  were  assessed  on  that  minimum. 
The  St  Louis  &  San  Francisco  denied  that  44  cents  would  be  a 
reasonable  rate  when  applied  to  a  minimum  of  24,000  pounds.  The 
Union  Pacific  admitted  that  such  a  rate  would  be  reasonable  when 
used  in  connection  with  a  minimum  of  30,000  pounds,  but  not  in 
connection  with  a  minimum  of  24,000  pounds,  and  further  main- 
tained that  the  minimum  of  30,000  pounds  from  Ash  Grove  to 
Cheyenne,  of  which  complaint  was  made,  is  proper  and  reasonable. 

The  Commission  admitted  testimony  introduced  by  complainant 
showing  that  lime  is  to  some  degree  a  perishable  commodity,  and 
for  that  reason  is  usually  handled  in  relatively  small  quantities, 
especially  by  shippers  in  small  towns.  It  was  found  that  the  estab- 
lished minimum  from  and  to  practically  all  parts  of  the  country  was 
24,000  pounds,  and  that  that  minimum  was  applied  from  Ash  Grove 
and  other  lime-producing  points  on  the  St.  Louis  &  San  Francisco 
to  practically  all  points  to  which  through  rates  are  published  by  that 
company,  except  Colorado  common  points;  that  from  competitive 
points  on  the  Mississippi  River  the  same  rates  were  published  as 
from  Ash  Grove,  but  applicable  upon  a  minimum  of  24,000  pounds; 
that  the  minimum  to  Laramie  and  likewise  to  Rock  Springs,  Wyo., 
260  miles  beyond,  was  also  24,000  pounds.  The  defendants  claimed 
that  Pine  Bluffs  is  a  Colorado  common  point;  that  the  rates  to  Colo- 
rado common  points,  which  are  large  distributing  centers,  were  22 
cents  on  a  40,000-pound  minimum  and  27  cents  on  a  30,000-pound 
minimum;  and  that  to  reduce  the  minimum  to  Pine  Bluffs  would 
Im-uk  down  the  common-point  adjustment.  In  reference  to  these 
(ront'-ntions  of  the  defendants  the  Commission  found  that  Pine  Bluffs 
uiiii  Laramie  are  not  distributing  points;  that  Pine  Bluffs  was  not 
I  xle  a  Colorado  common  point  until  1009,  and  that  it  did  not  at  the 
"  hearing  take  Colorado  common-point  rates  on  either  lime  or 
from  Mississippi  River  points.    Taking  into  consideration 
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these  facts  and  the  further  fact  that  points  with  which  Ash  Grove 
shipments  must  compete  enjoyed  a  minimum  of  24,000  pounds,  the 
Commission  held  that  the  application  of  the  30,000-pound 'minimum 
on  through  shipments  from  Ash  Grove  to  Pine  Bluffs  and  Laramie 
was  unreasonable  to  the  extent  it  exceeded  24,000  pounds. 

Except  as  to  the  shipment  of  April  17  to  Pine  Bluffs,  no  question 
was  raised  in  respect  of  the  published  rates,  as  such,  when  considered 
as  factors  in  determining  the  reasonableness  of  the  through  charges 
on  these  shipments.  The  issue  was  joined  squarely  on  the  question 
of  the  reasonableness  of  the  minimum  weight  upon  which  the  carload 
rates  should  be  applied.  Upon  the  decision  rendered  the  defendants 
filed  a  petition  for  rehearing,  which  was  granted.  No  further  evi- 
dence was  offered  upon  the  rehearing;  but  the  defendant  carriers 
filed  a  brief  to  which  the  complainant  made  reply,  and  the  case  now 
comes  on  for  a  determination  of  the  matters  presented  in  said  peti- 
tion and  in  the  briefs  and  arguments  made  in  support  thereof. 

The  defendants  state  three  grounds  of  objections  to  the  Commis- 
sion's decision.  First,  as  to  the  jurisdiction  under  the  pleadings. 
It  is  contended  that  in  the  absence  of  a  prayer  in  the  amendment  for 
a  through  route  and  joint  rate,  the  Commission  was  without  au- 
thority to  establish  a  minimum  applicable  over  the  two  lines  com- 
prising the  through  route  over  which  there  were  in  effect  separately 
established  rates  and  minima  to  Laramie,  because  the  pleadings 
were  not  specifically  based  upon  an  application  for  a  through  route 
and  joint  rate.  It  is  sufficiently  clear  from  an  examination  of  the 
record  that  issue  was  joined  on  the  question  of  what  would  be  a 
reasonable  minimum  weight  to  be  applied  on  through  shipments  in 
connection  with  a  through  rate  of  44  cents  on  the  traffic  in  question. 
After  a  full  hearing  the  Commission  reached  the  conclusion,  above 
stated,  that  a  reasonable  minimum  would  not  exceed  24,000  pounds, 
and  it  found  the  same  with  respect  to  the  minimum  on  traffic  to  Pine 
Bluffs  to  which  a  joint  rate  of  27  cents  had  already  been  established 
by  the  carriers.  The  act  to  regulate  commerce  expressly  empowers 
the  Commission  to  determine  the  reasonableness  of  any  part  or  the 
aggregate  of  charges  for  interstate  transportation  and  to  establish 
joint  rates.  The  rate  and  the  minimum  weight  are  so  united  in 
making  up  the  charges  for  the  performance  of  this  service  that  the 
averments  of  the  petition  are  considered  a  sufficient  basis  for  the 
finding  in  this  case,  and  we  can  not  regard  the  objections  of  the  de- 
fendants on  this  ground  as  tenable. 

The  defendants  contend,  secondly,  that  the  principal  ground  for 
reduction  of  the  minimum  by  the  Commission  was  that  dealers  in 
lime  at  local  stations  are  not  able  to  dispose  of  more  than  24,000 
pounds  without  waste  and  loss.   Testimony  to  this  effect  was  presented 
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at  the  hearing,  but  a  careful  reading  of  the  decision  will  disclose 
that  no  reference  is  made  thereto  in  the  findings  of  fact,  and  that 
other  and  sufficient  reasons  are  stated  as  grounds  for  the  conclusions 
reached. 

Coming  now  to  the  remaining  reason  presented  by  the  defendants 
for  reversing  the  decision,  it  does  not  appear  that  this  opinion  is 
opposed  to  the  prior  rulings  of  the  Commission  upon  the  subject  of 
minima.  It  is  true  the  Commission  decided  in  Ozark  Fruit  Grown 
Am.  v.  St.  L.  &  S.  F.  R.  R.  Co.,  16  I.  C.  C,  184,  that  the  mini- 
mum can  not  be  fixed  with  regard  to  the  needs  and  desires  of  the  pur- 
chasers of  the  product;  but  it  is  evident  that  all  rules,  regulations, 
and  charges  affecting  the  ultimate  cost  of  transportation  must  be  made 
with  a  reasonable  regard  for  the  nature  of  the  commodity  transported 
and  without  undue  discrimination  as  between  localities  or  shippers. 
The  Commission  has  heretofore  suggested  some  of  the  factors  that 
should  have  consideration  in  determining  the  minima  of  cars,  and  it 
is  not  perceived  that  anything  heretofore  decided  is  inconsistent  with 
the  conclusions  reached  upon  the  facts  of  record  in  this  case. 

Upon  a  consideration  of  all  the  matters  presented  by  the  defend- 
ants upon  the  rehearing  of  this  case,  it  does  not  appear  that  the  for- 
mer report  and  order  are  in  error,  and  the  Commission  adheres  to  its 

original  decision. 
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IN  THE  MATTER  OF  THE  INVESTIGATION  OF  AD- 
VANCES  IN  CLASS  AND  COMMODITY  RATES  FROM 
CHICOPEE,  MASS.,  AND  OTHER  POINTS  LOCATED  ON 
THE  BOSTON  &  MAINE  RAILROAD,  TO  NEW  YORK 
CITY,  VIA  CHATHAM  AND  RENSSELAER,  N.  Y. 


Submitted  March  27,  1912.    Decided  April  8,  191$. 


On  traffic  originating  at  certain  stations  in  Massachusetts  on  the  rails  of  the 
Boston  &  Maine  and  moving  to  New  York  City  in  connection  with  the 
Boston  &  Albany,  through  Chatham  or  Rensselaer,  the  former  road  gets  a 
haul  of  but  6  or  8  miles,  while  on  traffic  moving  through  Troy  it  has  a 
haul  of  120  miles.  On  the  facts  developed  at  the  hearing,  and  without 
announcing  any  general  rule  or  principle ;  Held,  That  in  view  of  its  meager 
earnings  on  traffic  originated  by  it  and  moving  through  Chatham  or  Rens- 
selaer, the  Boston  &  Maine  is  entitled  to  an  opportunity  to  demonstrate  the 
efficiency  of  the  Troy  route. 

Richard  T.  Eddy  for  Interstate  Commerce  Commission. 
WiUiam  S.  K oilman  for  New  York  Central  &  Hudson  River  Rail- 
road Company. 
Henry  J.  Hart  for  Boston  &  Maine  Railroad. 
B.  Van  Ummersen  for  Boston  &  Albany  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

For  some  years  Willimansett,  Holyoke,  Brightwood,- Chicopee,  and 
Chicopee  Falls,  all  stations  on  the  Boston  &  Maine  in  the  state  of 
Massachusetts,  have  had  the  benefit  of  a  through  route  to  New  York 
City  over  the  Boston  &  Maine  to  Springfield  and  thence  over  the  New 
York,  New  Haven  &  Hartford,  and  of  two  through  routes  in  connec- 
tion with  the  Boston  &  Albany  from  Springfield,  one  through  Chat- 
ham and  the  other  through  Rensselaer.  The  New  Haven  route  from 
Chicopee  Falls,  which  may  be  taken  as  a  representative  point,  is  144 
miles  long;  the  route  through  Rensselaer  249  miles  and  the  route 
through  Chatham  213  miles  long.  Of  the  latter  two  the  route  through 
Chatham  is  not  only  shorter  but  presents  better  operating  conditions, 
and  for  that  reason  99  per  cent  of  the  traffic  moving  from  these  points 
to  New  York  City  in  connection  with  the  Boston  &  Albany  is  handled 
over  this  route.  The  traffic  over  the  New  Haven  route  however 
aggregates  many  times  the  traffic  over  the  other  two  routes 
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The  towns  in  question  are  all  within  a  short  distance  of  Spring- 
field. Chicopee  Falls,  for  example,  is  but  6  miles  distant,  and  that 
is  all  the  haul  the  Boston  &  Maine  gets  on  traffic  originated  there 
by  it  when  destined  to  New  York  City  over  any  of  these  routes.  Its 
local  rates  to  Springfield  are  as  follows: 

Classes 12        3        4        5        6 

Rates 8        6        5        4*      4*      4 

But  on  traffic  moving  through  Springfield  and  over  either  the 
Chatham  or  Rensselaer  routes  its  divisions  out  of  the  joint  through 
rates  with  the  Boston  &  Albany  are  as  follows: 

Classes 12  3  4  5  6 

3.96        3.42        2.88        2.34        1.98        1.98 

The  traffic  to  New  York  City  from  the  points  in  question  is  not 
large.  For  the  six  months  ending  March  1,  1912,  the  earnings  of 
the  Boston  &  Maine,  in  connection  with  the  New  Haven  route,  aggre- 
gated only  $6,647.95.  Those  two  lines  are  closely  affiliated,  and  if 
the  Boston  &  Maine  is  to  be  short-hauled,  it  naturally  prefers  to 
have  the  traffic  take  the  New  Haven  route.  During  the  same  period, 
however,  its  earnings  on  traffic  moving  over  the  Chatham  route  aggre- 
gated but  $672.30.  In  view  of  these  meager  returns  the  Boston  A 
Maine  undertook  to  close  that  route,  as  well  as  the  Rensselaer  route, 
by  withdrawing  its  joint  through  rates  with  the  Boston  A  Albany. 
But  at  the  request  of  the  Commission  the  tariff  filed  to  effect  that 
result  was  withdrawn  pending  our  consideration  of  the  matter.  The 
real  purpose  of  the  Boston  &  Maine  in  preparing  to  take  that  action 
was  not  to  divert  the  traffic  to  the  New  Haven  route,  but  to  divert  it 
to  a  route  of  its  own  through  Troy  where  its  line  connects  with  the 
New  York  Central.  This  movement  gives  it  a  haul  of  120  miles,  but 
the  route  is  one  of  268  miles,  or  55  miles  longer  than  the  Chatham 
route.  The  question  before  us,  then,  is  whether  under  the  circum- 
stances detailed  it  may  lawfully  close  the  Chatham  and  Rensselaer 
routes,  that  bring  the  necessary  result  of  the  cancellation  of  its  joint 
through  rates  with  the  Boston  &  Albany. 

Before  publishing  its  tariffs  it  appears  that  the  Boston  A  Maine 
went  into  a  conference  with  the  Hampden  Traffic  Association  and 
secured  its  approval  of  its  proposed  action.  That  organization  rep- 
resents the  towns  named  in  this  complaint  and  other  places  in  that 
part  of  Massachusetts.  But  objection  has  been  made  by  the  Chicopee 
Traffic  Association.  This  association,  however,  did  not  appear  at 
the  hearing,  but  supported  its  objections  only  by  filing  sworn  state- 
ments. Its  special  complaint  is  that  the  service  over  the  Troy  route 
is  not  so  prompt  as  the  service  over  the  Chatham  route.  An  en- 
deavor was  made  to  illustrate  this  by  shipping  papers  showing 
delayed  movements,  but  an  examination  of  the  instances  described 
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shows  that  three  of  the  shipments  were  not  handled  by  the  Boston  & 
Maine  at  all,  and  the  five  others  mentioned  did  not  move  over  the 
Troy  route. 

The  Boston  &  Albany,  at  Springfield,  makes  up  cars  for  various 
delivery  points  in  New  York  City  that  go  forward  in  a  train  leaving 
Springfield  at  6  p.  m.  daily,  delivery  being  made  in  New  York  City 
at  7  o'clock  on  the  second  morning.  Shippers  from  Chicopee  Falls 
may  still  have  the  benefit  of  this  service  by  a  dray  haul  to  Spring- 
field; and  the  record  seems  to  disclose  that  a  substantial  less-than- 
carload  traffic  is  now  handled  in  this  way.  The  Chatham  route  is 
desirable  because  it  reaches  important  delivery  points  on  the  New 
York  Central  terminals  that  are  not  reached  over  the  New  Haven 
route.  But  the  same  delivery  points  may  be  reached  by  the  Troy 
route,  the  New  York  Central  being  the  delivering  line  for  traffic 
moving  through  Troy.  Another  objection  made  to  the  New  Haven 
route  is  that  the  minimum  charge  over  that  route  is  40  cents,  while  the 
minimum  charge  over  the  Chatham  route  is  but  25  cents.  We  are 
told,  however,  that  there  is  but  little  minimum-charge  traffic  in  this 
tonnage,  and  that  phase  of  the  matter,  therefore,  needs  no  discussion. 
As  a  matter  of  fact,  at  the  present  time  almost  ten  times  as  much 
traffic  moves  over  the  New  Haven  route  as  over  the  other  three  routes 
combined. 

The  real  point  in  the  controversy  is  that  the  Troy  route,  as  here- 
tofore stated,  is  55  miles  longer  than  the  Chatham  route,  and  operat- 
ing conditions  at  Troy  are  said  to  be  such  as  to  subject  less-than- 
carload  traffic  to  delays,  and  thus  prevent  a  delivery  in  New  York  City 
on  the  second  morning.  All  freight  must  be  handled  over  the  Troy 
Union  Railroad,  a  short  double-track  road  about  one  mile  long,  run- 
ning on  the  streets  through  the  city  of  Troy  and  owned  jointly  by 
the  Delaware  &  Hudson,  the  Boston  &  Maine,  and  the  New  York 
Central.  The  passenger  and  freight  traffic  that  moves  over  it  is 
very  large,  and  less-than-carload  shipments  destined  to  New  York 
City  coming  into  Troy  in  quantities  weighing  less  than  5,000  pounds 
for  any  one  delivery  point  in  New  York  City  must  be  taken  into  the 
New  York  Central  freight  houses  at  Troy,  there  to  be  classified  and 
segregated  and  loaded  into  cars  destined  to  particular  delivery 
points  in  New  York  City.  This  takes  time,  and  undoubtedly  must 
result  in  a  service  that  is  less  satisfactory  than  the  service  over  the 
Chatham  route.  But  representatives  of  the  Boston  &  Maine  and  of 
the  New  York  Central  both  agreed  that  the  service  over  the  Troy 
route  would  be  substantially  as  good  as  that  over  the  Chatham  route, 
and  that  second  morning  delivery  in  New  York  City  could  be  ac- 
complished if  the  Boston  &  Maine  would  deliver  traffic  on  the  tracks 
of  the  New  York  Central  at  Troy  prior  to  5.30  p.  m.  and  in  quantities 
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of  5,000  pounds  or  more  destined  to  one  delivery  point  in  New  York 
City,  and  more  especially  to  the  Thirty-third  street  station,  which 
we  understand  to  be  the  station  most  frequently  used  by  these  ship- 
pers. This  the  Boston  &  Maine  asserted  it  could  do.  Under  these 
circumstances  we  think  the  Boston  &  Maine  should  be  given  an 
opportunity  to  demonstrate  the  practicability  and  efficiency  of  its 
Troy  route  and  thus  avoid  being  so  seriously  short-hauled,  as  is  now 
the  case,  with  respect  to  traffic  which  it  originates.  It  is  scarcely  to 
be  expected  that  a  carrier  that  may  have  a  haul  of  120  miles  would 
be  satisfied  with  a  haul  of  but  6  miles  with  the  meager  earnings 
accruing  under  its  established  divisions.  Nor  should  we  regard  it 
as  a  reasonable  attitude  on  the  part  of  a  shipper  to  demand  that  a 
carrier  should  be  so  short-hauled  except  upon  a  clear  showing  that 
the  service  over  the  other  route  was  not  satisfactorily  maintained  and 
reasonably  prompt. 

It  must  be  understood  that  in  reaching  this  conclusion  we  are  not 
laying  down  any  general  rule  or  principle  for  application  in  such 
cases  as  this,  but  are  dealing  with  the  particular  case  before  us  as 
developed  on  the  record  and  with  a  view  to  ascertaining  by  experience 
whether  the  objections  made  to  the  action  contemplated  by  the  Bos- 
ton &  Maine  have  any  practical  basis.  If  they  have  not  it  is  manifest 
that  there  is  no  occasion  for  interference  by  this  Commission  with  thig 
effort  of  the  Boston  &  Maine  to  enlarge  its  earnings. 

Under  the  circumstances  no  order  seems  to  be  required.  But  the 
record  will  be  held  open  in  case,  after  the  joint  through  rates  have 
been  canceled,  the  result  to  shippers  may  seem  to  require  them  again 
to  bring  the  matter  to  our  attention. 
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IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  CERTAIN  REGULATIONS  AND  PRACTICES 
WITH  REGARD  TO  PRECOOLING  AND  PREICING. 


Submitted  March  20,  1912.    Decided  April  8,  1912. 


Carriers  involved  herein,  complying  with  an  order  of  this  Commission,  filed 
tariffs  establishing  the  rate  of  $7.60  per  car  for  precooling  oranges  shipped 
from  points  in  southern  California  to  the  east,  but  immediately  thereafter 
they  filed  other  tariffs  canceling  these  tariffs  and  withdrawing  the  privilege 
of  precooling  altogether.  Upon  protest  from  interested  shippers  the  Com- 
mission suspended  the  tariffs  canceling  the  precooling  privilege;  Held, 
That  shippers  have  the  right  to  precool ;  that  $7.50  per  car  is  a  reasonable 
charge  to  be  made  by  the  carriers  for  their  service  in  that  connection ;  that 
the  tariffs  withdrawing  this  charge  are  unlawful;  and  that  the  present 
tariffs  or  their  equivalent  should  be  continued  in  effect 

Asa  F.  Call  and  Ca&soday,  Butler,  Lamb  &  Foster  for  Arlington 
Heights  Fruit  Exchange  and  others. 

Robert  Dunlap,  T.  J.  Norton,  F.  C.  DiUard,  Gardiner  Lathrop, 
and  W.  F.  Herrin  for  defendants. 

Report  of  the  Commission. 

Prouty,  Chairman: 

In  Arlington  Heights  Fruit  Exchange  v.  So.  Pac.  Co.,  20  I.  C.  C, 
IOC,  the  Commission  reduced  the  charge  of  the  defendants  for  pre- 
cooling from  $30  to  $7.50  per  car.  Proceedings  were  begun  by  the 
carriers  in  the  Commerce  Court  to  enjoin  the  enforcement  of  this 
order,  but  that  court  declined  to  interfere,  holding  apparently  that 
inasmuch  as  the  order  simply  required  the  reduction  of  a  rate  volun- 
tarily established  by  the  carriers,  nothing  but  the  amount  of  the 
charge  was  before  the  court  and  that  the  right  of  shippers  to  insist 
upon  the  privilege  of  precooling  could  not  be  adjudicated  in  that 
proceeding. 

Thereupon  the  carriers  filed  tariffs  establishing  the  rate  of  $7.50,  as 
ordered  by  the  Commission,  but  immediately  thereafter  they  filed 
other  tariffs  canceling  these  tariffs  and  withdrawing  the  privilege  of 
precooling  altogether.  Upon  protest  from  interested  shippers  the 
Commission  suspended  the  tariffs  canceling  the  precooling  privilege 
by  its  order  in  this  proceeding,  so  that  the  question  for  our  present 
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consideration  is,  Have  the  carriers  the  right  to  cancel  their  precooling 
tariffs  and  thereby  withdraw  that  privilege  entirely? 

All  the  facts  bearing  upon  this  subject  were  presented  to  the  Com- 
mission upon  the  hearing  in  the  former  case  and  are  fully  stated  in 
the  opinion  of  the  Commission,  which  is  referred  to  and  made  a  part 
of  this  present  opinion.  All  parties  have  waived  the  right  to  intro- 
duce further  testimony  and  have  asked  that  the  matter  be  disposed  of 
upon  the  former  record. 

To  what  extent  the  refusal  of  the  defendants  to  furnish  cars  for 
precooling  under  tariffs  which  have  been  regularly  established 
amounts  to  a  violation  of  the  act  to  regulate  commerce,  or  whether 
this  Commission  can  deal  with  such  refusal  either  by  an  express 
order  requiring  the  furnishing  of  cars  or  by  the  giving  of  damages 
for  such  failure,  are  questions  which  have  not  been  presented  in 
argument  and  which  are  not  at  this  time  considered. 

Neither  have  we  been  asked  to  consider  whether  the  cancellation 
of  these  tariffs  and  the  withdrawal  of  the  privilege  is  such  a  change 
in  rates  as  justifies  us  in  suspending  the  tariffs  of  cancellation  and 
requiring  the  maintenance  of  the  rate.  Apparently  no  such  question 
could  be  successfully  raised.  If  shippers  are  entitled  to  precool  upon 
a  reasonable  charge,  then  it  must  follow  that  this  Commission  has 
authority  to  determine  that  reasonable  charge  and  require  carriers 
to  file  tariffs  establishing  it.  The  withdrawal  of  such  tariffs  when 
already  filed  is  clearly  a  change  in  the  rate  to  the  disadvantage  of 
the  shipper  which  this  Commission  may  properly  suspend.  If  the 
shipper  is  entitled  to  this  rate,  then  the  Commission  upon  deter- 
mining that  fact  should  order  the  rate  to  be  filed  and  maintained. 
How  far  the  carrier  may  go  in  declining  to  furnish  equipment,  or 
what  the  remedy  of  the  shipper  may  be  in  case  of  such  refusal,  is 
a  different  question. 

The  defendants  in  their  briefs  assume  that  the  only  subject  for 
consideration  now  is  the  single  inquiry,  Have  shippers  the  legal 
right  upon  proper  terms  to  preice  their  shipments,  as  that  term 
is  defined  in  the  former  opinion?  If  shippers  have  that  right,  then 
it  is  apparently  conceded  that  the  Commission  may  by  its  order 
require  the  maintenance  of  tariffs  according  it  in  due  form. 

In  its  original  opinion,  at  page  115,  the  Commission  said : 

When  precooling  was  first  tried  no  additional  charge  was  made  by  the 
carriers.  After  the  precooling  plants  at  East  Highlands  and  Pomona  bad  been 
erected  a  charge  of  $30  per  car  was  established;  that  la,  If  the  shipper  pre- 
cooled  and  preiced  his  car  and  the  carrier  then  transported  that  car  to  its 
destination  without  Icing  in  transit,  the  shipper  was  required  to  pay  9&  per 
car,  which  the  complainants  contend  is  unreasonable,  The  defendants  now 
i  te  that  this  charge  was  established  for  experimental  purposes;  that  they 
"•eny  the  legal  right  of  the  shipper  to  precool  and  preice  his  fruit  and  an 
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satisfied  that  that  privilege  ought  not  to  be  accorded*  upon  any  terms.  While 
they  have  allowed  their  tariffs  to  remain  in  effect  pending  this  proceeding, 
they  express  the  intention  upon  its  determination  of  withdrawing  the  privilege 
entirely.    Two  questions  are  therefore  presented  for  our  determination. 

1.  Has  the  shipper  the  legal  right  to  precool  and  preice  his  shipments  in 
the  manner  indicated? 

2.  What,  if  any,  charge  may  the  carrier  reasonably  make  when  the  car  is  so 
treated? 

It  will  be  seen,  therefore,  that  the  exact  question  which  we  are 
called  to  pass  upon  now  was  presented  in  the  former  case.  No  new 
facts  are  before  us.  Additional  briefs  have  been  filed  by  both  parties, 
but  the  arguments  now  introduced  on  both  sides  were  urged  in  the 
former  case  and  were  fully  considered  by  us.  We  find  no  reason 
for  reaching  a  different  conclusion  now  from  that  formerly 
announced. 

It  does  not  seem  profitable  at  this  time  to  restate  in  any  detail 
either  the  facts  or  the  reasons  actuating  the  Commission,  since  those 
are  fully  given  in  the  former  opinion,  but  for  the  purpose  of  pre- 
senting distinctly  the  issue  involved  the  claims  of  the  parties  and  the 
position  of  the  Commission  may  be  briefly  recapitulated. 

The  carriers  insist  that  precooling,  as  practiced  by  these  shippers, 
is  essentially  a  refrigeration  service;  that  this  service  is  by  statute 
made  a  part  of  the  transportation  which  they  are  required  to  furnish, 
and  that  therefore  they  may  and  must  supply  it,  and  may  insist  upon 
their  right  to  do  so  without  interference  by  the  shipper. 

This  Commission  expressed  the  opinion  before  the  enactment  of  the 
statute  in  its  present  form  that  the  furnishing  of  necessary  refrigera- 
lion  for  the  transportation  of  fruits  and  vegetables  was  a  transporta- 
tion duty  devolving  upon  the  carriers,  and  that  while  this  service  was 
sometimes  in  part  performed  by  the  shipper  it  should  be  treated  as  a 
part  of  the  transportation  for  which  the  carrier  should  be  held  re- 
sponsible. The  present  statute  making  refrigeration  a  part  of  trans- 
portation was  enacted  at  the  suggestion  of  this  body.  If,  therefore, 
precooling  as  practiced  is  refrigeration,  as  previously  defined  by  this 
Commission,  then  we  are  committed  irrevocably  to  the  proposition 
that  it  is  a  part  of  the  transportation  service  and  that  carriers  may 
and  should  ordinarily  perform  that  service  without  recourse  to  the 
shipper;  certainly  they  may  insist  upon  performing  the  service  ex- 
clusively. If  the  rate  charged  is  unreasonable  then  that  charge,  like 
any  other  for  a  transportation  service,  may  be  reduced  upon  appli- 
cation to  this  body. 

We  are,  however,  of  the  opinion  that  the  thing  done  in  this  case  is 
not  refrigeration  as  ordinarily  understood  and  as  previously  consid- 
ered by  us,  and  not  a  part  of  the  transportation  service  which  these 
carriers  render.  The  reason  for  this  conclusion  is  found  in  the  char- 
acter of  the  service  itself. 
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Under  ordinary  refrigeration  oranges  are  placed  in  the  car  with 
spaces  between  the  tiers  so  as  to  admit  of  the  free  circulation  of  air. 
The  ice  bunkers  in  the  ends  of  the  car  are  filled  with  ice,  sometimes 
before  the  car  is  loaded  but«usually  not  until  after  the  fruit  has  been 
put  in  position,  and  the  ice  bunkers  are  opened  and  replenished  from 
time  to  time  as  the  car  proceeds  on  its  journey.  It  is  the  duty  of  the 
carriers  to  see  that  the  bunkers  are  properly  provided  with  ice  and 
that  the  vents  of  the  car  are  properly  closed  or  opened. 

Precooling  as  practiced  by  these  shippers  is  entirely  different  from 
the  refrigeration  above  described.  Under  this  method  the  fruit  is 
brought  from  the  orchard  to  the  packing  house  and  is  at  once  packed 
and  placed  in  a  cold  room  where  the  heat  is  gradually  extracted. 
Shippers  insist  that  the  essential  feature  of  precooling  or  preicing  as 
practiced  by  them  is  that  the  fruit  be  at  once  placed  under  refrigera- 
tion, that  the  heat  be  gradually  and  thoroughly  extracted  from  the 
fruit  without  subjecting  it  at  any  time  to  an  abnormally  low  tem- 
perature, and  that  when  cooled  it  should  be  kept  at  that  temperature 
until  loaded.  When  the  car  is  to  be  loaded  it  is  brought  to  the  pack- 
ing house,  connected  with  the  cooling  room,  and  thoroughly  cooled 
itself.  The  oranges  are  now  packed  into  the  car,  not  with  spaces  be- 
tween the  boxes  but  in  a  solid  mass,  which  incidently  permits  of  in- 
creasing the  load  of  fruit  from  five  tiers  to  six.  The  bunkers  are 
filled  with  ice,  large  cakes  especially  prepared  for  the  purpose  being 
used  and  great  care  being  taken  to  see  that  the  bunkers  are  thor- 
oughly filled.  After  all  this  has  been  done  the  car  is  sealed  up  and 
hauled  through  to  its  destination  without  opening  the  bunkers  and 
without  unsealing  the  car. 

In  our  opinion  there  is  nothing  connected  with  this  operation 
which  is  or  properly  could  be  a  part  of  the  transportation  service. 
Certainly  that  can  not  be  a  transportation  service  which  the  carrier 
in  the  nature  of  things  can  not  perform,  and  there  is  no  essential 
element  in  the  successful  use  of  preicing  which  must  not  be  per- 
formed by  the  shipper  and  which  could  be  properly  or  advantageously 
performed  by  the  carrier. 

The  carrier  might  furnish  the  ice  with  which  the  bunkers  are 
filled,  but  it  could  only  do  so  at  a  disadvantage  and  if  compelled 
to  furnish  this  ice  in  proper  shape  and  at  a  price  which  would  be 
reasonable  as  compared  with  the  cost  of  the  ice  to  the  shipper  at  that 
point,  would  not  care  to  do  so.  If  the  carrier  were  allowed  to  fur- 
nish the  ice,  it  could  not  properly  fill  the  bunkers  and  seal  the  car 
for  transportation,  since  this  would  require  the  services  of  an  expert 
at  each  separate  packing  house,  nor  ought  it  to  be  permitted  or 
required  to  do  this  inasmuch  as  the  shipper  must  assume  the  responsi- 
bility of  the  work  having  been  properly  performed. 
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The  only  service  required  of  the  carrier  is  to  provide  the  car,  set 
it  at  the  packing  house,  and  when  loaded  haul  that  car  within  a 
reasonable  time  to  its  destination  and  there  make  delivery  in  the 
same  condition  in  which  it  was  received.  The  mere  fact  that  ice  is 
used  in  connection  with  this  shipment  no  more  makes  the  process  of 
precooling  a  transportation  service  than  as  though  ice  were  placed 
in  the  receptacle  containing  the  article  to  be  shipped  and  not  in  the 
bunker  of  the  car.  Fish  and  poultry  are  very  often  shipped  in 
barrels  filled  with  ice,  but  it  will  not  be  claimed  that  for  this  reason 
.the  carrier  has  the  right  to  furnish  the  ice  which  is  placed  in  the 
package  nor  to  decline  to  receive  the  package  because  it  does  contain 
this  ice. 

But  while  in  our  opinion  the  process  of  precooling  as  above  defined 
is  not  a  transportation  service,  since  it  is  performed  by  the  shipper 
and  can  not  be  performed  by  the  carrier,  it  does  nevertheless  take 
the  place  of  refrigeration,  and  if  these  defendants  had  provided 
and  were  prepared  to  furnish  refrigeration  which  would  answer  the 
same  purpose  as  precooling  at  substantially  the  same  price  then  it 
might  perhaps  be  held  that  the  shipper  should  avail  himself  of  the 
refrigeration  which  the  carrier  was  prepared  to  furnish;  but  that 
situation  is  not  here  presented.  This  record  shows  that  the  cost  to 
the  shipper  of  refrigeration  when  furnished  by  the  railroad  in  any 
one  of  the  several  forms  offered  is  upon  the  average  from  $30  to  $35 
a  car  greater  than  the  cost  of  precooling.  The  complainants  urge 
that  they  have  the  legal  right  to  precool  and  that  this  right  can  not 
be  denied  them  by  this  Commission.  Without  expressing  any  opin- 
ion upon  that  proposition,  we  are  clear  that  until  the  carriers  offer  a 
substitute  for  precooling  which  is  fairly  its  equivalent  in  cost  and  in 
efficiency,  it  is  the  right  of  the  shipper  to  avail  himself  of  this  privi- 
lege. As  stated  in  our  former  opinion,  the  difference  in  expense 
applied  to  all  the  carloads  of  citrus  fruits  which  are  now  refrigerated 
in  transit  would  equal  $600,000  per  year.  It  is  a  singular  proposition 
that  this  enormous  waste  must  continue  indefinitely  and  increasingly 
because  these  carriers  have  made  an  investment  the  value  of  which 
will  be  impaired  if  the  privilege  to  precool  be  accorded. 

We  are  of  the  opinion  that  shippers  have  the  right  to  precool;  that 
$7.50  per  car  is  a  reasonable  charge  to  be  made  by  the  carriers  for 
their  service,  as  stated  in  the  former  opinion  in  that  connection ;  that 
the  tariffs  withdrawing  this  charge  are  unlawful ;  and  that  the  present 
tariffs  or  their  equivalent  should  be  continued  in  effect,  and  it  will  be 

so  ordered. 
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Proposed  advanced  rates  on  flaxseed  from  Fort  William  and  Port  Arthur, 
Canada,  to  Buffalo,  N.  Y.,  and  other  eastern  points,  found  not  unreasonable 
or  unduly  discriminatory.  Order  of  suspension  vacated  and  suspended 
tariff  allowed  to  take  effect 

Arthur  M.  Hall  for  Spencer  Kellogg  &  Sons. 
John  A.  Mann  for  Mann  Brothers  Company. 
James  A.  Twohey  and  W.  B.  Maclnnes  for  Canadian  Pacific  Rail- 
way Company. 

Report  of  the  Commission. 

Proutt,  Chairman: 

This  proceeding  involves  advances  in  rates  on  flaxseed  from  Fort 
William  and  Port  Arthur,  Canada,  to  Buffalo,  N.  Y.,  and  other 
eastern  points  of  destination.  The  justification  of  the  defendants 
is  best  understood  by  referring  to  the  past  history  of  these  rates. 

The  flaxseed  consumed  in  the  TTnited  States  is  largely  produced 
in  the  Dakotas,  from  which  it  moves  to  crushing  mills  located  at 
various  points — for  example,  Minneapolis,  Chicago,  Buffalo,  and 
New  York.  Flaxseed  is  also  produced  to  a  considerable  extent  in 
the  Canadian  northwest,  but  the  import  duty  is  25  cents  per  bushel. 
and  ordinarily  the  Canadian  crop  is  mainly  crushed  in  Canada  itself. 
During  the  last  two  or  three  years  there  has  been  a  short  crop  in 
the  United  States  which  has  forced  up  the  price  to  much  above  its 
normal  level,  with  the  result  that  considerable  quantities  have  moved 
from  Canada  to  various  crushing  mills  in  this  country. 

There  are  several  possible  avenues  for  this  movement  from  Canada 
to  United  States  points,  the  principal  ones  being  via  the  Canadian 
Northern  to  Duluth  and  thence  by  water  or  by  some  American  line 
of  railway  to  the  point  of  consumption,  or  by  the  Canadian  Pacific 
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to  Port  Arthur  and  Fort  William  and  thence  by  water  or  rail  to 
destination.  In  the  past  the  rates  from  Canadian  points  of  produc- 
tion to  Fort  William  and  Port  Arthur  have  been  materially  lower 
than  those  from  corresponding  producing  points  to  Duluth. 

Some  two  years  ago,  when  the  importation  of  flaxseed  from  Canada 
began  to  assume  considerable  proportions,  application  was  made  to 
the  Canadian  Pacific  for  a  rate  from  Fort  William  and  Port  Arthur 
to  points  of  consumption  in  the  United  States  which  would  be  the 
same  as  rates  from  Duluth  to  the  same  points.  It  should  be  borne 
in  mind  that,  while  rates  from  Canadian  points  of  production  to 
Duluth  were  higher  than  to  Fort  William,  rates  from  American 
points  of  production  to  Minneapolis  and  Duluth  are  ordinarily  ap- 
proximately the  same,  so  that  flaxseed  at  Fort  William  competes 
with  flaxseed  at  Duluth  and  Minneapolis. 

At  the  time  this  application  was  made  the  rate  from  Duluth  to 
New  York  was  constructed  by  adding  together  a  rate  of  1\  cents 
per  100  pounds  from  Duluth  to  Chicago  and  a  rate  of  16  cents  from 
Chicago  to  New  York,  producing  a  through  rate  of  23£  cents.  The 
Canadian  Pacific  substantially  met  this  rate  by  establishing  a  rate 
of  25  cents  from  Fort  William  to  New  York  with  corresponding  rates 
to  other  eastern  points  of  consumption.  This  tariff  was  made 
effective  January  25,  1910,  and  is  the  tariff  now  in  effect  under  our 
suspension  order. 

The  rate  by  American  lines  from  Duluth  to  New  York  was  con- 
structed, as  already  said,  by  combination  on  Chicago.  Of  these  in- 
termediate rates  both  that  from  Duluth  to  Chicago  and  from  Chicago 
to  New  York  were  the  regular  rates  applied  to  the  transportation 
of  coarse  grains,  the  through  rate  being  lower  than  that  upon  wheat. 
Soon  after  this,  lines  leading  from  Chicago  to  the  Seaboard  ad- 
vanced the  rate  on  flaxseed  from  the  former  commodity  rate  on  grain 
to  sixth  class,  thus  producing  a  rate  of  25  cents  from  Chicago  to 
New  York  as  compared  with  the  former  rate  of  16  cents,  and  a 
through  rate  from  Duluth  to  New  York  of  32£  cents.  These  rates 
are  still  in  effect. 

The  traffic  manager  of  the  Canadian  Pacific  testified  that  the  pur- 
pose of  his  company  in  advancing  its  rates  from  Fort  William  and 
Port  Arthur  was  to  put  the  rate  from  those  points  on  a  level  with 
the  rate  from  Duluth.  He  further  testified  that  in  his  opinion  the 
former  rate  was  too  low ;  that  it  was  only  established  because  of  the 
competition  from  Duluth  through  Chicago,  and  that  the  present  rates 
were  just  and  reasonable. 

It  further  appeared  upon  the  hearing  that  rates  from  points  of 
origin  in  Canada  upon  the  Canadian  Northern  into  Duluth  had  been 
reduced  so  that  they  were  now  the  same  to  that  market  as  from 
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corresponding  points  by  the  Canadian  Pacific  to  Fort  William.  The 
purpose  and  effect  of  the  present  adjustment  is  to  permit  the  move- 
ment of  flaxseed  from  points  of  production  in  Canada  to  points  of 
consumption  in  the  United  States  through  Duluth  and  Fort  William 
for  the  same  charge. 

This  order  of  suspension  was  issued  upon  the  protest  of  Spencer 
Kellogg  &  Sons,  who  are  large  crushers  of  flaxseed,  with  mills  at 
Minneapolis,  Buffalo,  and  the  Atlantic*  seaboard.  This  concern  was 
represented  upon  the  hearing  and  made  a  full  statement  of  its  objec- 
tions to  the  advance.  The  first  actual  notice  which  this  company 
had  of  the  filing  of  the  advanced  tariff  to  take  effect  March  1,  was 
on  February  9.  It  then  had  on  store  in  elevators  at  Port  Arthur  and 
Fort  William  over  300,000  bushels  of  flaxseed,  which  it  had  par- 
chased  with  intent  to  transport  the  same  to  eastern  points  on  the 
rates  which  had  been  maintained  for  nearly  two  years.  Serious  con- 
gestion upon  the  lines  of  the  Canadian  Pacific  made  it  impossible 
for  the  protestant  to  obtain  the  movement  of  this  flaxseed  from  the 
elevators  previous  to  March  1,  although  the  same  had  been  ordered 
out.  It  fairly  appears  from  the  testimony  offered  upon  this  hearing 
that  the  moving  cause  of  its  objection  to  the  advanced  tariff  was  the 
fact  that  the  Canadian  Pacific  was  unable  to  bring  forward  this  seed 
which  had  been  bought  and  put  in  store  upon  the  strength  of  the  old 
rate  before  the  effective  date  of  the  new  tariff.  This  seed  has,  in  fact, 
all  come  forward,  and  the  protestant  now  has  on  hand  in  the  north- 
west no  seed  purchased  before  receiving  notice  of  the  advanced  tariff. 

Earnest  objection  was  made,  however,  against  the  advance  upon 
the  ground  that  the  advanced  rate  was  unjust  and  unreasonable,  and, 
in  evidence  of  this,  reference  was  made  to  the  grain  rates  in  effect 
between  these  same  points. 

It  appears  that  while  there  is  no  uniform  relation  between  the 
rates  on  flaxseed  and  on  various  kinds  of  grain,  the  general  rule  is 
that  the  rate  on  the  seed  is  slightly  higher  than  that  on  coarse  grains. 
Ordinarily  this  difference  does  not  exceed  2  cents  per  100  pounds, 
and  is  frequently  as  low  as  1  cent  per  100  pounds.  The  rate  from 
Duluth  to  Chicago  is  the  same  upon  flaxseed  and  coarse  grains,  and 
is  2£  cents  lower  than  the  rate  upon  wheat. 

The  value  of  flaxseed  at  the  present  time  is  over  $2  per  bushel,  and 
it  fairly  appears  that,  taking  the  last  10  years  as  a  whole,  its  value 
has  averaged  twice  that  of  corn  and  materially  more  than  that  of 
wheat.  Flaxseed  is  handled  in  substantially  the  same  way  as  are 
the  various  kinds  of  grain.  It  is  carried  loose  in  the  car  and  is 
handled  through  elevators  by  the  same  machinery.  The  testimony 
shows  that  somewhat  greater  care  is  required  in  preparing  the  car 
for  the  shipment  of  flaxseed  than  for  most  other  kinds  of  grain  for 
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the  reason  that  a  somewhat  tighter  car  was  required.  On  tfre  whole, 
the  cost  of  transportation  and  the  incidents  of  transportation  are  ap- 
proximately the  same. 

It  will  be  remembered  that  rates  from  Duluth  are  constructed  by 
combination  on  Chicago,  and  that  the  rates  on  flaxseed  from  Chicago 
to  eastern  points  are  the  regular  sixth  class  rates,  which  are  generally 
much  higher  than  the  corresponding  grain  rates.  It  was  conceded 
by  the  representative  of  Spencer  Kellogg  &  Sons  that  the  rate  east 
of  Fort  William  ought  to  be  the  same  as  that  east  of  Duluth,  but  it 
was  insisted  that  the  present  rates  from  Chicago,  and  hence  the 
rates  from  Duluth  to  the  Atlantic  seaboard,  were  unjust  and  unrea- 
sonable, and  that  therefore  the  rates  of  the  Canadian  Pacific  under 
investigation  were  also  unjust  and  unreasonable. 

There  is  no  commercial  reason  why  the  rate  on  flaxseed  should  bear 
any  relation  to  that  upon  other  grain,  unless  it  may  be  found  in  the 
circumstance  that  flaxseed  can  be  grown  in  the  same  regions  where 
other  grain  is  produced,  and  this  was  not  urged  or  referred  to  upon 
the  hearing.  The  price  of  flaxseed  is  very  much  higher  than  that  of 
oats,  corn,  or  even  wheat,  and  the  rate  would  not  be  of  as  much  sig- 
nificance in  the  value  of  this  article  at  the  point  of  consumption. 

The  representative  of  one  mill  engaged  in  crushing  flaxseed  at 
Buffalo  appeared  and  urged  that  the  present  rates  on  the  seed  to  the 
seaboard  were  unduly  low.  The  product  of  the  crushing  mill  is  oil 
and  cake,  the  oil  being  used  in  the  manufacture  of  paints  and  for 
similar  purposes,  while  the  cake  is  largely  exported.  The  oil  ordi- 
narily takes  the  fifth  class  rate,  while  the  cake  is  given  the  grain 
and  grain-product  rate.  The  present  rate  from  Duluth  to  Buffalo 
is  20  cents,  and  to  New  York  25  cents.  The  fifth  class  rate  from 
Buffalo  to  New  York  is  16  cents  and  the  local  rate  on  the  cake  is  11 
cents ;  for  export  8J  cents.  The  Buffalo  crusher  urged  that  the  dif- 
ference in  the  rate  upon  the  seed  between  Buffalo  and  New  York  was 
altogether  too  small  in  comparison  with  the  rate  applied  to  the  move- 
ment of  his  product 

This  Commission  has  often  had  occasion  to  observe  that  the  rates 
upon  grain  and  grain  products  between  points  of  production  in  the 
west  and  the  Atlantic  seaboard  are  low  in  proportion  to  other  com- 
modities. A  rate  of  16  cents  per  100  pounds  from  Chicago  to  New 
York  yields  a  ton-mile  revenue  of  about  3.5  mills.  These  low 
rates  are  due  partly  to  water  competition  and  partly  to  severe  rail 
competition  in  the  past,  which  has  produced  a  low  level  of  rates. 
They  ought  to  be  low,  for  they  move  an  immense  volume  of  traffic. 
We  see  no  good  reason  why  these  rates  upon  flaxseed  should  of  neces- 
sity be  the  same  as  corresponding  rates  upon  grain,  and  think  that 
thev  mav  well  somewhat  exceed  those  rates.  There  is  no  commer- 
cial  connection,  as  already  said,  between  flaxseed  and  other  kinds 
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of  grain,  and,  from  what  little  this  record  discloses  as  to  the  manner 
in  which  this  flaxseed  is  used  and  in  which  its  products  are  finally 
brought  to  the  consumer,  we  can  see  no  commercial  reason  why 
carriers  should  be  required  to  transport  this  article  for  an  abnor- 
mally low  rate  from  the  point  of  its  production  to  the  Atlantic  sea- 
board. There  is  no  apparent  reason  why  rates  should  not  be  so 
adjusted  as  to  permit  the  manufacture  at  points  nearer  the  point  of 
consumption  as  well  as  upon  the  Atlantic  seaboard. 

Flaxseed  can  be  transported  by  water  as  well  as  by  rail.  When 
carried  by  water  it  takes  a  rate  about  one-eighth  of  a  cent  a  bushel 
higher  than  that  applied  to  wheat.  It  was  said  that  large  quanti- 
ties were  now  brought  from  Duluth  to  Buffalo  by  water,  both  by 
line  and  by  tramp  steamers  and  that  much  of  it  was  also  carried  from 
Buffalo  to  New  York  by  canal.  It  is  evident,  therefore,  that  during 
the  period  of  navigation  flaxseed  can  not  move  by  rail  at  the  rates 
proposed  to  be  established,  and  this  may  finally  result  in  forcing  in 
lower  rates. 

The  Canadian  Pacific  stated  that  its  purpose  in  establishing  these 
rates  was  to  equalize  the  cost  of  transporting  flaxseed  from  Canadian 
points  to  points  of  consumption  in  the  eastern  part  of  the  United 
States  through  Fort  William  and  Duluth,  and  it  was  conceded  by  all 
parties  that  rates  from  Fort  William  and  Duluth  to  eastern  points 
should  be  approximately  the  same.  No  opinion  whatever  is  ex- 
pressed as  to  the  reasonableness  of  the  rates  on  flaxseed  from  Chi- 
cago to  eastern  points  of  destination.  The  only  rates  before  us  are 
those  from  Port  Arthur  and  Fort  William  to  eastern  destinations,  of 
which  New  York  and  Buffalo  may  be  taken  as  typical.  The  ad- 
vanced rate  to  New  York  is  32J  cents  for  a  distance  of  approximately 
1,400  miles,  yielding  a  ton-mile  revenue  of  about  5  mills.  The  ad- 
vanced rate  to  Buffalo  is  22£  cents  for  a  distance  of  900  miles,  yield- 
ing substantially  the  same  ton-mile  revenue  as  the  New  York  rate. 
We  are  of  the  opinion  that  these  rates  for  the  transportation  of  flax- 
seed are  in  themselves  reasonable,  and  we  find  no  element  of  undue 
discrimination  in  this  record. 

But  a  single  line  of  railway,  the  Canadian  Pacific,  appeared  at 
this  hearing,  and  only  two  crushing  mills  were  represented.  A  more 
comprehensive  investigation  might  reveal  facts  which  would  modify 
tin'  conclusions  here  reached. 

Our  order  of  suspension  will  be  vacated  and  the  suspended  tariff 
allowed  to  take  effect. 
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The  co mil] on  ownership  of  an  Industry  and  a  short  line  serving  it  Is  not  In 
Itself  sufficient  to  divest  the  railroad  of  Its  status  as  a  common  carrier. 
On  the  other  hand  the  fact  that  the  rails,  locomotives,  and  cars  of  an 
industry  have  been  turned  over  to  an  incorporated  railroad  company 
owned  and  operated  by  the  industry  or  in  its  interest  does  not  divest  those 
appliances  of  their  character  as  a  plant  facility  if  such  in  fact  Is  the  case. 
A  line  must  be  drawn  at  some  point  between  what  is  transportation  and 
what  is  industry  and  between  a  facility  of  transportation  and  a  plant 
facility  or  tool  of  the  industry.  Each  case,  however,  must  stand  on  its 
own  facts.  On  the  facts  shown  of  record;  Held,  That  the  service  per- 
formed for  the  proprietary  lumber  companies  by  certain  tap  lines  described 
in  the  report  is  not  a  service  of  transportation  by  a  common  carrier. 
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James  C.  Jeffery  for  Missouri  Pacific  Railway  Company  and  St 
Louis,  Iron  Mountain  &  Southern  Railway  Company. 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

Fred  II.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

S.  II.  West  for  St.  Louis  Southwestern  Railway  Company. 

S.  W.  Moore  for  Kansas  City  Southern  Railway  Company. 

77.  M.  Garwood,  Luther  M.  Walter,  N.  8.  Brawn,  Sidney  F.  An- 
drews, A.  Cochran,  E.  J.  Mantooth,  McRae  dk  Tompkins,  Gaughan  db 
Sifford,  Rodgers  &  Dorough,  Julian  C.  Wilson,  W.  C.  Gilbert,  Charles 
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Samuel  D.  Snow,  John  8.  Eirkpatrick,  W.  L.  Stocking,  Maredhu 
Green,  Garner  Wynn  Green,  Frank  P.  Lejjingwett,  Walter  H.  Saun- 
ders, T.  Brady,  jr.,  Mixon  &  Cassidy,  Mehaffy^  Reid  <k  Mehajfy, 
Thurmond  &  Farrar,  J.  W.  Bishop,  D.  B.  Holmes,  Ashley  Cockrill, 
Henry  M.  Armdstead,  J.  F.  Gautney,  John  B.  Jones,  C.  F.  Ziebold, 
Stubbs,  Russell  <&  Theus,  J.  D.  RiddeU,  Bradley  <&  McKay,  Leon 
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Dean,  Humphrey  <&  Powell,  Joe  R.  Lane,  Joseph  C.  Rich,  /.  GaiUard 
Hamilton,  and  Coleman  &  Lewis  for  individual  tap  lines. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

An  industrial  railroad,  as  that  phrase  is  now  commonly  used,  is  a 
short  line  constructed  primarily  to  serve  the  particular  plant  or 
industry  in  the  general  interest  of  which  it  is  owned  and  operated. 
It  consists  of  the  tracks  connecting  the  various  factories,  warehouses, 
and  other  buildings  of  the  industry  with  one  another,  and  ordinarily 
has  a  connection  with  one  or  more  adjacent  trunk  lines  by  means 
of  a  track  leading  from  the  plant  to  their  rights  of  way.  It  serves 
the  industry  by  receiving  its  inbound  shipments  of  raw  materials 
from  the  trunk  lines  at  agreed  interchange  points,  distributing 
them  among  the  various  buildings  according  to  the  requirements  of 
the  manufacturing  operations,  and  by  taking  its  finished  products 
from  the  plant  to  the  trunk  lines ;  it  is  also  often  in  a  position  to  effect 
all  the  necessary  movements  of  materials  and  partially  finished  prod- 
ucts from  building  to  building  within  the  plant  The  rails,  tracks, 
and  locomotives  are  more  frequently  operated  as  a  bureau  of  the  in- 
dustry and  no  pretense  is  made  of  serving  outside  interests.  In  recent 
years,  however,  a  practice  has  grown  up  under  which  the  rails,  tracks, 
and  locomotives  operated  and  used  in  and  around  an  industrial  plant, 
when  set  over  to  a  small  incorporated  railroad  company,  organized 
for  the  purpose  and  owned  by  the  industry  or  in  its  interest,  are  there- 
afterward  dealt  with  by  the  regular  lines  as  something  wholly  apart 
from  the  industry  and  as  if  they  constituted  a  common  carrier  in  the 
service  of  the  general  public,  participating  on  an  equal  basis  with 
other  carriers  in  the  transportation  of  the  traffic  of  the  country.  On 
this  theory  of  their  status  many  industrial  lines  receive  allowances  out 
of  the  rates  both  on  the  traffic  of  the  controlling  industry  and  upon 
such  traffic  of  outside  interests  as  they  may  handle. 

The  aggregate  amount  so  paid  by  the  regular  lines  to  industrial 
lines  throughout  the  country  is  not  known.  It  has  been  estimated  at 
not  less  than  $100,000,000  a  year.  On  the  basis  of  such  investigations 
as  we  have  been  able  to  make  it  seems  entirely  conservative  to  say 
that  they  amount,  for  the  whole  country,  to  not  less  than  $50,000,000 
or  $00,000,000  a  year.    In  many  cases  the  allowances  so  received  out 
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of  the  rate  are  sufficient,  and  are  intended  both  by  the  carrier  and  the 
industry  owning  the  industrial  line  to  be  sufficient,  to  cover  the  cost 
not  only  of  the  movement  of  materials  and  finished  products  between 
the  plant  and  the  adjacent  trunk  lines  but  the  cost  of  all  the  opera- 
tions of  the  industrial  lines  for  the  industry  within  its  plant  In  no 
small  number  of  cases  the  allowances  are  sufficient  to  meet  all  these 
costs  and  to  return  handsome  dividends  on  the  entire  investment  of 
the  industry  in  its  tracks  and  equipment  In  some  cases  the  amount 
thus  received  by  a  particular  industry  is  so  large  as  to  contribute 
materially  to  its  prosperity  as  compared  with  the  prosperity  of  a 
competitor  in  the  same  line  of  business  receiving  no  such  aid.  To  a 
concern  whose  manufacturing  operations  are  large,  a  contribution  of 
this  kind  from  the  public  carriers  may  be  relatively  unimportant, 
but  similar  aid  to  a  competitor  that  is  not  so  strong  might  readily 
determine  in  some  cases  whether  it  is  to  survive  in  the  struggle  or  go 
out  of  existence. 

The  importance  of  the  question  and  the  numerous  informal  com- 
plaints of  discrimination  arising  out  of  these  relations  between 
public  carriers  and  industrial  lines  led  the  Commission  several  years 
ago  to  enter  upon  an  extensive  general  examination  of  industrial 
lines  of  all  classes.  The  investigation  was  closed,  for  the  purpose  of, 
compilation,  on  June  30,  1909,  upon  a  record  embracing  2,208  cases 
where  tracks  and  locomotives  were  owned  and  controlled  and  used 
by  industries  in  active  operation.  Of  that  number  it  appeared  that 
1,748  were  owned  by  affiliated  industries  directly  or  through  the  direct 
ownership  of  all  the  stock  of  an  incorporated  industrial  line.  In 
264  cases  the  stockholders  of  the  industrial  line  were  identical  with 
the  stockholders  of  the  controlling  company.  In  164  cases  the 
industrial  company,  on  the  face  of  its  records,  owned  a -majority  of 
the  stock  of  the  industrial  line.  Of  the  2,208  industrial  lines  then  in 
operation,  but  611  were  incorporated  as  railroad  companies.  The 
remaining  1,597  lines  were  being  operated  directly  by  the  owning 
industrial  companies.  Out  of  the  whole  number,  incorporated  and 
unincorporated,  only  460  were  receiving  divisions  or  allowances  from 
the  public  carriers.  Some  363  derived  some  revenues  under  local 
rates,  while  1,395  derived  no  revenue  at  all  from  operation-  Out  of 
the  whole  number,  but  135  were  receiving,  according  to  their  own 
claims,  as  much  as  20  per  cent  of  their  traffic  from  the  general  public; 
and  there  is  reason  to  think  that  a  careful  analysis  of  the  figures 
would  materially  modify  the  extent  of  this  outside  traffic.  In  the 
cast?  of  2,073  lines  80  per  cent  or  more  of  the  traffic  was  supplied  by 
the  controlling  industrial  company.  Of  the  whole  number,  only  441 
had  filed  tariffs  or  concurrences  with  the  Commission,  as  required  by 
law,  and  but  345  had  filed  annual  and  monthly  reports. 
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Id  the  operations  of  manufacture  and  production  it  was  first  the 
practice  to  use  horses  and  wagons  for  handling  materials  in  and 
about  the  industrial  plant,  and  in  the  same  way  to  haul  the  raw  ma- 
terial from  the  tracks  of  the  public  carrier  to  the  plant,  and  to  haul  the 
manufactured  product  from  the  plant  to  the  carrier's  receiving  sta- 
tion. Later  pushcarts  and  handcars,  sometimes  moving  on  rails, 
cranes,  conveyers,  and  other  appliances  were  brought  into  use.  These 
facilities  are  still  to  be  found  in  many  of  the  smaller  industries. 
But  with  the  combinations  of  capital  and  the  concentration  of 
manufacturing  operations  into  large  plants,  railroad  tracks,  cars, 
and  locomotives  have  become  necessary  to  avoid  delay  and  expense 
in  handling  the  raw  material  into  and  in  and  about  the  plant,  and  in 
order  to  deliver  the  manufactured  products  as  cheaply  as  possible 
from  the  plant  to  the  carriers  that  move  them  to  the  markets.  It  can 
not  be  doubted  that  large  economies  in  the  cost  of  manufacture  and 
production  have  been  effected  in  that  way.  When  the  service  is  per- 
formed on  rails  by  a  bureau  of  the  industry  and  with  locomotives 
that  it  owns  and  with  crews  that  it  employs,  this  change  in  method 
was  manifestly  not  a  change  in  the  thing  done  but  simply  a  change 
in  the  facility  used  for  doing  the  same  thing.  Whether  the  service, 
so  far  as  the  controlling  industry  is  concerned,  takes  on  another 
aspect  when  the  rails  and  locomotives  have  been  set  over  to  an  in- 
corporated railroad  company  owned  by  or  in  the  interest  of  the 
industry,  and  ceases  to  be  a  part  of  the  industrial  operation  as  was 
the  service  performed  by  the  horses  and  carts  and  other  appliances 
formerly  used  by  industrial  companies  and  still  used  by  the  smaller 
concerns,  is  a  question  that  manifestly  must  depend  upon  the  facts 
in  each  case.  In  a  formal  investigation  we  are  now  looking  into  the 
relations  between  the  public  carriers  and  the  industrial  lines  affiliated 
with  iron  and  steel  industries,  and  with  other  manufacturing  con- 
cerns located  in  the  territory  east  of  Chicago.  A  number  of  par- 
ticular instances  are  also  before  us  upon  formal  complaint.  All 
these  cases  will  be  considered  in  due  time.  We  propose  here  to  ex- 
amine only  industrial  lines  affiliated  with  lumber  companies,  limiting 
our  observations  to  lumbering  operations  in  the  southwest,  and  more 
particularly  to  those  in  the  states  of  Arkansas,  Missouri,  Louisiana, 
and  Texas.  These  small  railroads,  owned  by  or  affiliated  with  lum- 
ber companies  and  commonly  referred  to  as  tap  lines,  although  dif- 
ferent from  other  lines  in  many  respects,  are  generally  classified  as 
industrial  railroads.  The  tap-line  question,  therefore,  is  simply  a 
phase  of  the  larger  question  which  we  have  endeavored  to  outline 
in  the  foregoing  pa^es.  So  far  as  it  affects  the  lumber  interests  in 
that  territory,  it  has  been  considered  in  a  general  form  in  Central 
Yellow  Pine  Asso.  v.  V.  S.  <f-  P.  R.  R.  Co.*  10  I.  C.  C,  193;  Central 
Yellow  Pine  Asso.  v.  /.  C.  R.  R.  Co.,  10  I.  C.  C,  505;  and  Star  Grain 
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dk  Lumber  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.,  14  T.  C.  C,  304;  17  I.  C.  C, 
338.  It  was  also  considered  on  the  special  facts  of  the  case  in  Kaul 
Lumber  Co.  v.  C.  of  G.  Ry.  Co.,  20  I.  C.  C,  450,  where  the  haul  of 
logs  to  the  mill  was  held  to  be  a  plant  service.  The  matter  is  again 
before  us  upon  further  complaint  and  upon  a  voluminous  record,  in 
which  the  relations  between  the  so-called  tap  lines  and  the  respective 
lumber  companies,  in  the  interests  of  which  they  are  owned  and 
operated,  were  exhaustively  examined.  All  that  is  here  said  must 
therefore  be  understood  to  relate  to  the  conditions  disclosed  upon 
this  record  and  as  having  relation  only  to  industrial  lines  that  are 
owned  by  or  affiliated  with  lumber  companies  in  that  particular 
territorv. 

The  lumber  traffic  of  the  country  in  the  aggregate  is  enormous. 
Allowances,  however,  are  not  universally  made  to  the  tap  lines  of 
lumber  companies.  Taking  the  industry  as  a  whole  throughout  the 
country  an  allowance  by  a  public  carrier  to  a  lumber  road  or  tap  line 
is  the  exception  rather  than  the  rule.  Even  in  the  yellow-pine  forests 
west  of  the  Mississippi  River,  which  is  the  territory  more  particularly 
involved  on  the  record  before  us,  there  are  more  tap  lines  receiving  no 
allowances  than  there  are  tap  lines  to  which  such  allowances  are  paid. 
To  some  extent  the  practice  of  making  such  concessions  out  of  the 
rate  has  spread  to  the  yellow-pine  districts  east  of  the  Mississippi  River 
and  allowances  are  now  paid  to  a  few  of  those  mills.  The  rest  of  the 
mills  east  of  the  river  enjoy  no  allowances  and  formerly  none  were 
paid  at  all.  This  difference  in  conditions  east  and  west  of  the  river 
is  doubtless  reflected  to  some  extent  in  the  current  rate  of  16  cents  on 
lumber  from  mills  west  of  the  river  as  compared  with  a  14-cent  rate 
on  lumber  from  mills  east  of  the  river  to  such  points,  for  example,  as 
Cairo;  generally  speaking,  the  rates  from  points  west  of  the  river 
seem  to  be  higher  than  the  rates  east  of  the  river  for  hauls  of  equal 
distances.  In  the  statement  of  facts  preceding  the  opinion  of  the 
court  in  Illinois  Central  R.  R.  v.  /.  C.  <7.,  206  U.  S.,  441,  444,  the 
difference  in  the  practice  on  the  two  sides  of  the  river  was  explained 
in  the  following  language: 

Tbe  railroads  west  of  the  Mississippi  make  a  certain  allowance  to  the  mills 
which  have  M  logging  roads  " — that  is,  roads  by  which  logs  are  hauled  from  the 
timber  to  the  mills.  This  is  called  "  tap-line  allowance  or  division."  •  •  • 
The  mills  east  of  the  river  have  logging  roads  also,  but  appellants  make  no 
allowance  to  them.  •  •  •  There  does  not  appear  to  be  any  reason  for  such 
allowance  west  of  the  Mississippi  which  does  not  apply  east  of  that  river,  and 
it  amounts  to  a  rebate  or  reduction  from  the  regularly  published  rate,  and  gives 
an  advantage  to  the  mills  west  of  the  Mississippi  over  those  east,  although  the 
published  rates  from  both  are  the  same. 

While  it  is  said  that  the  allowances  paid  west  of  the  river  enter  into 
and  affect  the  general  rate  structure  from  those  producing  points,  an 
examination  of  the  tariffs  does  not  show  that  the  rates  for  hauls  from 
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mills  west  of  the  river  are  uniformly  higher  than  rates  for  hauls  of 
equal  distances  from  mills  east  of  die  river.  Such  discriminations 
as  may  exist,  as  between  mills  east  and  west  of  the  river,  do  not  arise 
so  much  out  of  the  rate  schedules  as  out  of  the  fact,  just  mentioned, 
that  a  large  number  of  the  mills  west  of  the  river  enjoy  allowances 
from  the  trunk  lines  while  those  east  of  the  river  and  the  majority 
of  those  west  of  the  river  have  the  benefit  of  no  such  aid  from  the 
carriers. 

Of  the  2,208  industrial  lines  of  all  classes  that  were  examined 
in  the  course  of  the  general  investigation  referred  to,  it  was  found 
that  some  1,251,  incorporated  and  unincorporated,  were  tap  lines 
owned  by  or  closely  affiliated  with  companies  engaged  in  different 
parts  of  the  country  in  the  manufacture  of  lumber  and  forest  prod- 
ucts. Of  these  so-called  railroads  only  248  were  found  to  be  receiving 
allowances  from  the  public  carriers.  On  the  other  hand  1,008  were 
receiving  no  allowances  of  any  kind.  The  243  lumber  companies 
that  were  beneficiaries  of  such  contributions  from  the  public  carriers 
were  operating,  through  their  tap  lines,  5,787  miles  of  track,  while 
the  tap  lines  of  the  1,008  other  mills  receiving  no  aid  from  the  public 
carriers  were  operating  12,358  miles  of  track.  These  figures  fairly 
lead  to  the  inference  that  it  is  the  larger  lumber  companies  with  their 
larger  traffic  that  receive  allowances,  while  the  smaller  concerns  are 
compelled  to  get  along  without  such  contributions  from  the  public 
carriers. 

These  1,251  lumber  mills  in  different  parts  of  the  country  are 
operated  under  different  conditions  and  manufacture  lumber  of  dif- 
ferent kinds  and  classes.  It  must  be  remembered,  nevertheless,  that 
they  are  all  in  competition  with  one  another  in  the  general  lumber 
markets  of  the  country.  But  limiting  our  comments  to  the  conditions 
that  exist  west  of  the  Mississippi  River  in  the  three  states  of  Arkan- 
sas, Texas,  and  Louisiana,  where  the  lumber  industry  is  confined 
largely  to  yellow  pine,  wc  find  that  the  public  carriers,  at  the  time 
our  investigations  were  brought  to  a  conclusion,  were  making  allow- 
ances out  of  the  rates  to  112  tap  lines,  while  143  tap  lines  were  receiv- 
ing no  such  contributions.  Later  in  this  report  we  shall  analyze  the 
conditions  under  which  many  of  these  lumber  industries  were  conduct- 
ing their  operations,  and  shall  examine  into  the  mileage,  tonnage, and 
motive  power  of  their  respective  tap  lines,  and  the  conditions  under 
which  they  were  being  used  in  the  process  of  turning  their  logs  into 
lumber.  At  this  point  it  will  suffice  to  say  that  11  of  the  tap  lines 
receiving  no  allowances  had  been  incorporated;  on  the  other  hand  6 
unincorporated  tap  lines  were  receiving  allowances.  The  general 
rule,  however,  as  heretofore  stated,  was  to  pay  allowances  only  to 
the  incorporated  tap  lines.  Nevertheless,  taken  as  a  whole,  the  tap 
\  receiving  no  allowances  are  shown  by  the  investigation  to  have 
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been  operated,  so  far  as  the  lumber  traffic  is  concerned,  under  con- 
ditions that  were  substantially  similar  to  the  conditions  surrounding 
the  operation  of  most  of  the  tap  lines  that  were  enjoying  allowances 
from  the  public  carriers.  The  yellow-pine  lumber  companies  in  those 
states  compete  with  one  another  in  the  same  general  markets  and 
under  conditions  that  would  be  equal,  so  far  as  can  be  ascertained 
from  the  record,  were  it  not  for  the  fact  that  the  carriers  aid  some 
of  them  with  contributions  out  of  the  rates,  while  the  majority  of 
them  bear  their  own  burdens  in  conducting  their  lumber  operations. 

DISCRIMINATIONS  RESULTING  FROM  ALLOWANCES. 

That  discriminations  grow  out  of  these  contributions  by  the  public 
carriers  to  certain  of  the  lumber  interests  in  Arkansas,  Missouri, 
Texas,  and  Louisiana  is  apparent  upon  the  face  of  the  record.  The 
allowances  paid  range  from  a  minimum  of  three-quarters  of  a  cent  * 
to  6  cents  per  100  pounds.  In  the  competition  of  carriers  for  the 
traffic  allowances  as  high  as  7  cents  per  100  pounds  have  been  "paid 
out  of  a  14-cent  rate,  where  the  haul  of  the  tap  line  was  a  matter 
of  feet  and  yards  while  the  haul  of  the  carrier  itself  approximated 
400  miles.  The  amount  of  the  allowance  seems  not  to  be  gov- 
erned definitely  by  the  extent  or  character  of  the  service  said 
to  be  performed  by  the  tap  line,  but  to  result  to  some  extent 
from  the  bargain  made  between  the  carrier  and  the  lumber  com- 
pany. In  one  case  a  tap  line,  operating  6  miles  of  main  line,  receives 
allowances  of  3  and  4  cents  per  100  pounds,  while  a  few  miles  away 
another  tap  line,  operating  12  miles,  receives  but  1  to  2£  cents  per  100 
pounds,  depending  upon  destination ;  in  each  case  the  public  carrier 
performs  all  the  service  between  the  mill  and  its  own  tracks.  It 
did  not  appear  that  the  controlling  lumber  companies,  the  real  bene- 
ficiaries of  the  allowance,  knew  of  the  discrimination  between  them 
until  the  facts  were  developed  on  the  hearing.  Other  instances  appear 
of  record  where  incorporated  tap  lines  are  receiving  allowances  that 
are  less  or  greater  than  the  allowances  paid  to  other  incorporated  tap 
lines  performing  a  service  that  is  substantially  similar  in  extent  and 
character  and  under  like  conditions.  A  number  of  witnesses  for  tap 
lines  expressed  surprise  at  the  hearing  upon  learning  of  the  larger 
allowances  paid  to  other  tap  lines.  The  three  principal  trunk  lines 
whose  tracks  extend  through  the  territory  in  question  are  the  Kansas 
City  Southern,  the  Iron  Mountain,  and  the  Rock  Island.  As  illus- 
trating the  extent  of  the  discrimination  arising  out  of  the  payment  of 
allowances  to  some  tap  lines  and  the  failure  to  make  allowances  to 
others,  it  is  well  here  to  state  that  of  27  tap-line  connections  of  the 
Kansas  City  Southern  it  makes  allowances  to  15,  while  12  receive  no 
allowances.    The  Iron  Mountain  has  junctions  with  90  tap  lines,  to 
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63  of  which  allowances  are  made;  the  other  27  have  no  allowances. 
The  Rock  Island  is  reached  by  43  tap  lines.  Of  this  number  it  makes 
allowances  to  33,  leaving  10  without  allowances.  This  was  the  con- 
dition existing  at  the  time  of  the  hearing. 

This  difference  in  the  treatment  by  carriers  of  lumber  companies 
owning  incorporated  tap  lines  is  one  form  of  discrimination  growing 
out  of  tap-line  allowances.  But  there  are  also  other  forms.  There 
is  the  discrimination  involved  in  the  payment  of  allowances  to  one 
.lumber  company  through  its  incorporated  tap  line,  while  the  same 
public  carrier  in  the  same  territory  refuses  to  make  any  allowance  to 
another  lumber  company  using  a  tap  line  that  has  not  been  incorpo- 
rated, but  where  all  the  other  conditions,  as  well  as  the  extent  of  the 
service,  the  mileage,  motive  power,  cost  of  operation,  etc.,  are  sub- 
stantially similar.  An  instance  of  this  kind  is  before  us  upon  formal 
complaint  in  Docket  No.  3878.  This  proceeding  was  brought  by  the 
Davis  Brothers  Lumber  Company  against  the  Chicago,  Rock  Island  ft 
Pacific  Railway  Company  and  other  carriers.  The  complainant 
company  was  included  in  our  general  investigation  and  the  condi- 
tions under  which  it  conducts  its  lumbering  operations  are  shown 
of  record  and  are  explained  upon  its  complaint.  It  appears  that 
its  plant  and  yearly  output  are  much  more  extensive  than  those 
of  many  other  lumber  companies  that  are  receiving  allowances.  It 
has  16  miles  of  tap  line  and  5  miles  of  logging  spurs.  It  operates 
4  locomotives  and  uses  40  logging  cars.  It  has  a  small  amount  of 
traffic  for  outsiders,  a  claim  that  can  not  be  advanced  by  many 
of  the  incorporated  tap  lines  that  arc  receiving  allowances.  In  its 
complaint  it  points  out  that  all  the  lumber  companies  in  this  terri- 
tory have  long  used  logging  roads  to  haul  logs  from  their  adjacent 
forests  to  their  mills,  and  that  these  facilities  have,  until  recent  yean, 
been  regarded  as  mere  adjuncts  to  their  plants;  that  the  Rock  Island, 
on  the  pretense  that  tap  lines  become  common  carriers  when  incorpo- 
rated, is  making  allowances  to  the  competitors  of  the  complainant, 
ranging  from  2  to  3  cents  per  100  pounds  and  even  higher,  while  refus- 
ing such  aid  to  the  complainant  which  uses  and  always  has  used  a  log- 
ging road  of  the  same  kind,  for  the  same  purpose,  and  which  it  has 
operated  at  the  same  proportionate  expense.  A  striking  allegation  in 
the  complaint  is  that  the  Rock  Island  has  offered  to  pay  the  complain- 
ant similar  allowances  if  it  would  go  through  the  form  of  incorpo- 
rating its  logging  road  as  a  common  carrier,  a  device  which  the 
complainant  regards  as  a  mere  evasion  of  the  act,  and  to  which  it 
therefore  has  declined  to  resort.  It  is  a  device,  however,  which  the 
record  shows  has  been  adopted  by  many  lumber  companies  in  this  ter- 
ritory at  the  express  suggestion  of  trunk  lines  which  desired  their 
traffic  and  advised  the  incorporation  of  their  tap  lines  as  a  basis  for 

galizing  allowances. 
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The  tap  lines  that  are  not  incorporated  are  operated  in  precisely 
the  same  way  and  for  precisely  the  same  purposes,  so  far  as  the 
proprietary  lumber  companies  are  concerned,  as  are  the  incorpo- 
rated tap  lines.  Nevertheless  the  lumber  companies  that  have  not 
incorporated  their  tap  lines  must  not  only  bear  the  entire  burden 
of  the  cost  of  their  operation  but  must  share  with  the  general 
shipping  public  the  burden  cast  upon  the  rates  by  the  large  amounts 
paid  by  the  trunk  lines  to  lumber  companies  having  incorporated 
tap  lines.  The  aggregate  figures  are  not  available  in  this  proceed- 
ing, but  from  a  careful  check  of  the  information  found  on  the  record 
it  has  been  estimated  that  the  allowances  paid  through  their  incor- 
porated tap  lines  to  these  lumber  companies  in  Louisiana,  Arkansas, 
and  Texas  amount  to  not  less  than  a  million  and  a  half  dollars  annu- 
ally. Were  the  facts  accurately  known  it  is  said  that  a  complete 
check  would  disclose  an  aggregate  of  from  two  million  to  three  mil-^ 
lion  dollars  annually.  Indeed,  the  assistant  attorney-general  of 
Louisiana,  using  figures  prepared  by  the  railroad  commission  of  that 
state  and  relating  to  that  state  only,  said  on  the  argument: 

The  tap  lines  incorporated  and  operated  as  common  carriers  haul  an  annual 
tonnage  of  4,061,876  tons  of  lumber.  Assuming  the  average  allowance  paid  the 
tap  lines  in  Louisiana  as  3  cents  per  100  pounds,  it  may  safely  be  estimated 
that  the  tap  lines  received  $2,437,125  as  divisions  from  their  interstate  freight 
rates  with  trunk  lines, 

WHAT  IS  A  TAP   LINE? 

Originally  it  was  usual  to  refer  to  all  the  rails  used  in  a  lumber 
mill  operation  as  a  u  logging  road."  But  since  the  practice  of  mak- 
ing allowances  to  the  lumber  companies  west  of  the  Mississippi  River 
has  crept  in,  and  more  particularly  within  the  last  four  or  five  years, 
the  rails  leading  from  the  mill  to  or  through  the  timber,  and  usually* 
to  a  logging  camp  or  company  town,  have  come  to  be  known  as  the 
main  line  or  utap  line."  The  spurs  radiating  into  the  forest  from 
that  point  or  from  other  points  along  the  main  line  are  now  usually 
referred  to  as  the  "  logging  road." 

The  tap  lines  shown  on  the  record  differ  from  one  another  in 
details  and  no  description  of  one  would  be  an  altogether  accurate 
description  of  another.  It  is  possible,  nevertheless,  by  a  general 
description  to  give  a  fairly  accurate  impression  of  their  physical 
characteristics  and  their  relations  to  the  proprietary  lumber 
companies: 

TAP  LINES  GENERALLY  DE8CRIBED. 

Some  new  mills  have  been  erected  within  the  last  four  or  five 
years.  In  most  of  these  cases  the  tap  lines  were  constructed  in  the 
name  of  an  incorporated  railroad  company,  owned,  however,  either  by 
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or  in  the  interest  of  the  lumber  company.  But  in  the  great  majority 
of  the  cases  on  the  record  the  present  incorporated  railroad  company 
operates  tracks  that  were  originally  constructed  and  operated  directly 
by  the  lumber  company  as  a  facility  in  its  manufacture  of  lumber. 
Later  the  title  to  them  was  turned  over  to  the  newly  incorporated 
railroad  company  in  exchange  for  its  stock.  In  all  these  cases  the 
railroad  company  is  directly  owned  by  the  lumber  company  or  in 
iits  interest  In  most  instances  the  tap  line  was  incorporated  for  no 
other  purpose  than  to  give  the  lumber  company  the  color  of  a  legal 
right  to  receive  allowances.  Witness  after  witness,  as  heretofore 
stated,  broadly  and  definitely  admitted  at  the  hearing  that  the  sole 
object  in  incorporating  his  tap  line  was  to  obtain  and  legalize  the 
allowances.    For  the  Bernice  &  Northwestern  a  witness  said : 

Well,  we  really  chartered  to  get  the  divisions;  we  had  to  charter  before  we 
could  get  them.    We  chartered  in  order  to  get  the  divisions. 

This  statement  was  not  made  under  the  stress  of  cross-exami- 
nation but  in  reply  to  an  inquiry  as  to  why  his  road  had  been 
incorporated.  It  is  illustrative  of  many  similar  statements  made 
on  behalf  of  other  tap  lines;  they  were  incorporated,  in  other  words, 
not  to  serve  the  public,  but  primarily  to  get  an  allowance.  When  the 
Rock  Island  lines  were  pushed  into  this  territory  already  served 
by  other  lines  it  entered  upon  an  active  contest  to  share  in  the  lumber 
traffic  by  offering  higher  allowances  or  divisions  than  the  other  lines 
were  paying.  A  standard  form  of  contract  was  prepared  to  which 
both  the  lumber  company  and  its  tap  line  were  usually  parties. 
One  of  its  requirements  was  that  the  lumber  company  must  route  not 
less  than  50  per  cent  of  its  traffic  over  the  Rock  Island  lines.  An- 
other clause,  inserted  as  a  protection  against  possible  future  troubles 
and  obligations,  provides  that  in  case  this  Commission  or  a  state 
commission  or  any  court  should  declare  the  contract  unlawful  or 
the  allowances  excessive,  the  former  should  at  once  become  void, 
and  in  either  event  no  claim  for  damages  should  result  against 
the  Bock  Island.  It  appeared  at  the  hearing  that  in  many  cases  the 
lumber  companies  had  incorporated  their  tap  lines  on  the  advice  of 
the  Rock  Island  or  other  public  earners  serving  this  territory.  For 
the  Sabine  &  Northern  Railroad,  Mr.  Walden  said: 

We  inconwitPd  bemuse  the  traffic  department  of  the  Kansas  City  Southern 
advised  me  that  It  was  the  opinion  of  their  legal  department  that  they  could 
not  pay  divisions  •  •  •  unless  the  roads  were  legally  incorporated  as  com- 
mon carriers,  and  in  order  to  get  these  divisions  we  incorporated. 

The  record  is  filled  with  similar  admissions  by  other  witnesses 

representing  other  tap  lines.    Counsel  for  one  trunk  line  in  order, 

as  he  explained,  to  get  the  fact  of  record,  said  that  his  legal 

jtment  some  years  ago  advised  the  traffic  department  that  it 
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would  be  illegal  to  pay  an  allowance  or  a  division  of  any  kind  to  an 
unincorporated  tap  line,  but  that  it  would  be  legal  to  pay  a  division 
to  an  incorporated  tap  line.  Subsequently,  his  traffic  department 
advised  the  lumber  interests  that  had  been  receiving  allowances  that 
they  would  no  longer  be  paid  unless  their  lines  were  incorporated, 
and  new  lines  were  advised  that  they  had  to  be  incorporated. 

But,  generally  speaking,  there  was  no  change  after  the  tap  line  ^ 
was  incorporated,  either  in  its  physical  characteristics  or  in  the  extent 
or  nature  of  the  service  that  it  performed  for  the  lumber  company  by 
which  it  was  owned.  The  tracks  and  equipment  of  the  lumber  com- 
pany were  simply  turned  over  to  an  incorporated  railroad  company 
and  the  work  of  the  controlling  industry  went  on  precisely  as  it  had 
when  the  tracks  and  equipment  were  operated  directly  by  it.  The^ 
only  dissimilarity  that  exists  between  tap  lines  that  receive  allow- 
ances and  those  that  do  not  is  that  the  former  are  incorporated  while 
the  latter  are  not;  and  this  dissimilarity  resulted  in  many  instances 
from  the  suggestion  of  the  public  carriers  that  wished  to  have  some 
appearance  of  a  legal  basis  for  securing  the  traffic.  In  a  number  of 
cases  the  tap  line  is  well  built;  in  other  cases  there  has  been  an  im- 
provement in  that  regard  since  its  incorporation.  In  some  cases  the 
tap  line  has  been  extended  beyond  the  immediate  needs  or  require- 
ments of  the  industry  through  the  forests  of  the  lumber  company  to  a 
connection  with  a  second  trunk  line.  In  most  of  these  cases  it  frankly 
appears  that  this  expense  was  not  incurred  until  after  the  trunk  line 
had  given  the  lumber  interest  the  assurance  of  better  allowances  than 
it  was  receiving  from  the  trunk  line  on  which  its  mill  was  built.  The 
record  makes  it  clear  that  the  trunk  lines  were  bidding  for  the  traffic' 
by  offers  of  increased  allowances,  and  that  the  lumber  companies, 
the  real  beneficiaries,  were  selling  their  traffic  for  the  allowances. 

The  main  or  tap  line  in  a  few  instances  has  acquired  a  part  of  its 
right  of  way  by  condemnation  proceeding.  Ordinarily,  however, 
the  lumber  company  not  only  owned  the  real  estate  where  the  mill 
is,  but  all  the  property  through  which  its  tap  line  runs.  In  many 
cases  care  has  been  taken  to  deed  the  right  of  way  to  the  incorporated 
railroad  company ;  but  in  a  large  number  of  cases  the  tap  line  enjoys 
only  a  lease  of  its  right  of  way.  In  some  cases  this  is  a  tenancy  at 
will,  no  written  lease  having  been  executed.  In  a  number  of  cases 
the  public  carrier  has  supplied  the  rails  used  by  the  tap  line  on  a 
nominal  rental  basis;  in  some  cases  both  the  rails  and  the  equipment 
are  owned  by  the  lumber  company  and  are  leased  to  its  tap  line. 
The  result  in  such  cases  is  that  the  tap  line,  even  though  incorporated 
as  a  common  carrier,  has  no  really  permanent  character.  The  record 
discloses  several  instances  where  they  have  not  only  abandoned  their 
operations  but  where  the  rails  have  been  torn  up.  The  Ouachita  & 
Northwestern  Railroad  is  such  an  instance.    Fourteen  miles  of  the 
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main  line  of  this  tap  line  were  taken  up  notwithstanding  the  fact 
that  it  had  served  a  number  of  good  farms  and  had  moved  some 
agricultural  products  for  the  farmers.  When  asked  how  their 
traffic  was  now  being  moved,  the  witness  for  this  line  said  that  the 
farmers  hauled  it  for  themselves  over  the  country  roads.  There 
was  another  small  mill  on  this  tap  line,  said  to  belong  to  outside 
interests;  it  is  now  draying  its  lumber  to  the  public  carrier  that 
moves  it  to  the  markets.  The  Kendall  &  Sulphur  Springs  Railway 
went  out  of  business  as  a  common  carrier  after  its  pine  lands  had 
been  cut  over.  It  is  still  operated,  however,  as  a  facility  of  the  lum- 
ber company,  which  is  now  manufacturing  hardwood  lumber.  The 
explanation  made  is  that  the  public  carriers  declined  to  give  it  allow- 
ances on  hardwood,  and  it  gave  up  the  claim  of  being  a  common 
carrier,  although  it  had  some  traffic  from  outside  interests.  There 
are  other  cases  of  tap  lines  operated  as  an  alleged  common  carrier 
that  were  bodily  removed  when  the  forests  had  been  cut  over,  and 
reconstructed  through  other  forests  of  the  lumber  company.  The 
record  is  not  free  from  instances  where  the  mill,  rails,  equipment,  and 
all  the  other  property  of  a  lumber  company  were  removed  to  a  new 
territory.  With  a  few  exceptions  there  is  scarcely  a  tap  line  on  the 
record  that  would  not  necessarily  cease  its  operations  if  the  lumber 
mill  of  the  proprietary  lumber  company  were  moved  or  ceased  to 
run.  Instances  are  shown  of  record  where  the  tap  line  stopped  run- 
ning while  the  mill  was  temporarily  shut  down. 

A  few  of  the  tap  lines  are  incorporated  as  common  carriers  of 
freight  and  not  of  passengers.  In  most  cases  a  caboose  is  the  only 
car  available  for  passengers;  but  several  of  the  lines  named  on  the 
record  operate  one  or  more  passenger  trains  daily.  A  few  run  a 
passenger  coach  in  their  log  and  lumber  trains;  but  many  have  no 
real  passenger  traffic  and  make  no  charge  against  the  farmers  and 
others  who  occasionally  ride  on  the  locomotive  or  in  the  caboose. 

Different  lumber  companies  move  their  logs  from  their  forests  to 
their  mills  in  different  ways.  Ordinarily  all  the  operations  in  the 
forest  are  conducted  by  the  lumber  company ;  the  trees  are  felled  by 
its  employees  and  the  logs  are  usually  loaded  on  the  cars  by  its  steam 
loaders.  Ordinarily  they  are  hauled  over  the  logging  road  by  the 
lumber  company  with  its  logging  engines  to  the  point  where  com- 
mences what  we  have  referred  to  as  the  incorporated  tap  line.  They 
are  ordinarily  hauled  thence  to  the  mill  by  tap-line  locomotives.  In 
many  cases,  however,  the  tap-line  locomotives  run  up  into  the  forest 
and  haul  the  log  trains  over  the  logging  roads  to  the  tap  line  and 
thence  to  the  mill.  In  other  cases  the  lumber  company  hauls  the 
logs  directly  from  the  foro>t  over  its  logging  road  and  thence  under 
trackage  rights  over  its  incorporated  tap  line  to  its  mill.    There 
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are  about  as  many  cases  where  the  tap  line  receives  no  pay  for  the 
trackage  rights  as  there  are  cases  where  the  lumber  company  goes 
through  the  form  of  paying  it  some  compensation  for  the  use  of  its 
tracks.  When  its  locomotives  go  into  the  forest  and  haul  the  logs 
over  the  logging  road  to  its  own  rails  the  incorporated  tap  line,  in  the 
usual  case,  makes  a  charge  against  the  lumber  company  for  the  service. 
But  ordinarily  no  charge  is  made  against  the  lumber  company  by  the 
tap  line  for  hauling  the  logs  over  the  incorporated  line  to  the  mill. 
This  part  of  the  service  is  supposed  to  be  covered  by  the  allowances 
paid  to  the  tap  line  by  the  public  carriers.  In  some  cases  the  em- 
ployees of  the  tap  line  participate  in  loading  the  logs  on  the  cars  in 
the  forest,  and  in  some  cases  they  unload  the  logs  into  the  pond  at  the 
mill.  Where  this  is  done  the  service  is  supposed  to  be  covered  by  the 
charge  made  by  the  tap  line  against  the  proprietary  lumber  company. 
Ordinarily,  however,  both  the  loading  and  unloading  are  done  by 
employees  carried  on  the  pay  rolls  of  the  lumber  company. 

It  is  only  in  a  few  cases  that  any  waybill  or  bill  of  lading  is  issued 
to  cover  the  movement  of  the  logs  to  the  mill.  This  is  true  even  where 
the  rates  are  constructed  in  the  form  of  milling-in-transit  rates.  In 
many  cases  the  conductor  of  the  logging  train  does  not  even  hand  in 
a  slip  to  indicate  the  quantity  of  logs  brought  in  to  the  mill.  When 
the  manufactured  lumber  goes  out,  billing  is  issued  by  a  tap  line  or 
lumber  company  employee  and  in  most  cases  dated  on  the  day  the 
lumber  is  tendered  to  the  public  carrier  for  transportation.  This  is 
clone  by  an  agent  of  the  tap  line  who  is  sometimes  exclusively  em- 
ployed by  it,  but  is  more  often  an  employee  of  the  lumber  company ; 
in  many  cases  he  is  also  the  agent  of  the  trunk  line  at  the  junction 
point.  When  no  allowance  is  made,  the  mill  is  shown  as  the  point  of  • 
origin;  but  if  the  lumber  is  destined  to  an  interstate  point  it  gets 
an  allowance  and  the  other  end  of  the  tap  line  is  shown  on  the  billing 
as  the  point  of  origin. 

There  are  cases  shown  of  record  where  tap  lines  receive  allow- 
ances, in  one  case  as  high  as  4  cents  per  100  pounds,  on  lumber  as 
to  which  they  perform  no  service  whatever,  either  on  the  logs  in  or 
the  lumber  out.  In  another  case  the  tap  line  does  not  reach  the  mill, 
but  the  logs  are  taken  across  a  river  by  a  conveyer  running  on  a  cable. 
The  finished  lumber  is  handled  out  of  the  mill  by  the  trunk  line. 
Nevertheless  the  tap  line  receives  an  allowance  of  4  cents  per  100 
pounds  on  the  theory  that  the  lumber  has  originated  at  the  other  end 
of  the  tap  line  in  the  woods.  When  questioned,  the  witness  for  this 
road  frankly  admitted  that  his  tap  line  performed  no  service  what- 
ever on  the  outbound  lumber  and  that  the  allowance  received  was  not 
paid  to  it  for  any  transportation  service  but  was  a  payment  "  for  de- 
veloping the  traffic."    In  another  somewhat  similar  case  the  unincor- 
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porated  logging  road  reaches  the  river  and  the  logs  are  floated  thence 
across  to  the  mill.  The  lumber  is  hauled  by  the  incorporated  tap  line 
from  the  mill  to  the  trunk  line,  a  distance  of  2£  miles.  Out  of  an 
18-cent  rate  to  St.  Louis  the  tap  line,  which  has  no  outside  traffic,  re- 
ceives 4  cents  for  its  haul  or  twice  the  rate  under  the  state  switching 
tariff,  while  the  trunk  line  retains  14  cents  for  a  haul  of  nearly  400 
miles  to  destination.  In  all  but  a  few  exceptional  cases  the  mill  is 
located  within  an  ordinary  switching  distance  from  the  tracks  of  a 
public  carrier  and  the  latter  is  therefore  able  readily  to  handle  the 
lumber  out  of  the  mill  without  the  intervention  of  the  tap  line. 

In  general  it  may  be  said  of  all  but  a  few  of  these  incorporated  tap 
lines  that  they  have  no  real  freight  stations  and  are  not  otherwise 
equipped  properly  to  handle  less  than  carload  freight  or  general  mer- 
chandise; all  claims  to  the  contrary  are  shown  by  the  record  to  be  a 
mere  pretense  in  most  cases,  and  this  is  generally  understood.  Points 
on  tap  lines  shown  on  the  tariffs  can  often  be  located  by  no  visible  land* 
marks  and  have  no  real  existence.  Their  so-called  general  offices  are 
usually  in  the  offices  of  the  lumber  companies;  their  accounts  are  very 
often  kept  by  the  bookkeepers  of  the  lumber  companies.  Their  cash 
often  is  kept  in  the  same  bank  account  with  the  cash  of  the  lumber 
company,  and  in  some  cases  the  lumber  company's  checks  are  used  for 
paying  tap  line  bills.  Not  infrequently  the  allowances  are  paid  by 
the  public  carriers  directly  to  the  lumber  company  for  the  account  of 
the  tap  line,  there  being  no  other  way  to  handle  the  transaction. 
And  in  practically  all  cases  the  officers  of  the  tap  line  are  also  officers 
of  the  lumber  company  and  the  salaries  paid  to  them  are  ordinarily 
shared  in  by  each  company.  The  free  passes  that  they  receive  in 
their  capacity  as  railroad  officials  are  used  by  them  when  traveling 
in  the  interest  of  the  lumber  company.    This  was  frankly  admitted. 

One  feature  in  the  distinction  drawn  by  lumber  companies  be- 
tween their  incorporated  tap  lines  and  their  unincorporated  logging 
roads  must  not  be  overlooked.  As  just  explained,  when  the  tap  line 
does  not  own  its  right  of  way  it  usually  holds  it  under  a  formal  or 
informal  lease  from  the  lumber  company.  But  the  lumber  company 
never  surrenders  its  ownership  and  absolute  control  over  the  logging 
roads.  And  there  is  a  definite  purpose  in  that  course.  It  is  ordi- 
narily explained  that  the  logging  road3  are  more  or  less  temporary 
in  character,  while  the  tap  line  is  built  in  a  more  permanent  way. 
But  this  explanation,  while  having  some  foundation  in  fact,  is  not 
complete.  In  most  cases  the  tap  line  extends  through  lands  of  the 
proprietary  lumber  company  that  have  already  been  cleared  of  pine 
and  where  hardwood  only  remains,  or  through  pine  forests  that  for 
some  reason  it  is  not  lumbering;  the  logging  roads  reach  beyond  into 
its  forests  where  its  lumber  operations  are  being  conducted  and  often 
in  the  direction  of  forests  owned  by  outsiders.    In  the  usual 
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the  incorporated  tap  line  is  not  so  located  as  to  be  easily  available  to  • 
outside  interests,  while  the  unincorporated  logging  roads  often  closely 
approach  the  forests  that  are  owned  by  others.  While  Mr.  Foster, 
president  of  the  Malvern  &  Freeo  Valley  Railroad,  the  tap  line  of  the 
Wisconsin  &  Arkansas  Lumber  Company,  was  on  the  stand,  he  was 
asked  why  the  tracks  of  his  incorporated  line  ended  at  Landers  and 
why  the  very  extensive  logging  road  of  his  company  had  not  also 
been  turned  over  to  his  incorporated  company.  He  first  declined  to 
answer,  but  when  told  that  the  question  was  a  proper  one  and  that 
he  must  answer,  he  replied : 

The  ren««on  we  did  not  incorporate  the  tap  line  into  the  timber  was  because  „ 
we  wanted  to  control  the  timber  in  that  section  of  the  country  so  no  outsider 
could  come  in  and  acquire  it 

Other  witnesses  admitted  that  a  lumber  company,  by  retaining  the 
direct  ownership  of  the  logging  roads,  acquires  a  virtual  monopoly 
of  the  adjacent  forests.  Moreover,  it  is  demonstrated  by  the  whole 
record  that  the  tap  lines  being  constructed  by  and  in  the  interest  of 
their  respective  lumber  companies  are  not  only  laid  out  but  are  oper- 
ated so  as  best  to  serve  the  interests  of  the  lumber  investment. 

GENERAL  PRINCIPLE  CONTROLLING   THE   CONTROVERSY. 

Upon  the  record  some  99  tap  lines  in  the  territory  in  question  have 
laid  before  us  their  claim  of  a  right  to  receive  allowances  and  have 
disclosed  their  history,  their  manner  of  operation,  and  their  relation 
to  their  respective  mills.  Naturally,  there  are  wide  differences  in 
the  way  in  which  their  operations  are  conducted.  From  a  careful 
examination,  however,  of  all  the  facts  disclosed  of  record  we  have 
arrived  at  certain  general  conclusions  that  must  control  and  guide 
us  in  the  disposition  of  these  cases : 

The  notion  seems  to  prevail  in  the  yellow-pine  district  west  of  the  ^ 
Mississippi  River  that  a  common  carrier  must  be  an  incorporated 
company;  on  the  other  hand,  it  is  also  claimed  that  a  company 
incorporated  as  a  common  carrier  is  a  common  carrier  in  law  for 
all  purposes,  regardless  of  all  other  considerations.  This,  how- 
ever, is  not  a  sound  view  of  the  matter.  In  some  of  the  states  the 
local  law  permits  only  incorporated  companies  to  act  as  common 
carriers  by  rail ;  and,  as  a  matter  of  fact  and  practice,  common  car- 
riers by  rail  are  usually  incorporated  companies.  At  the  moment 
we  recall  no  exception.  Nevertheless,  the  act  to  regulate  commerce 
specifically  applies  "  to  any  corporation  or  any  person  or  persons  " 
engaged  in  the  transportation  of  passengers  or  property  by  rail  from 
a  point  in  one  state  to  a  point  in  another  state.  It  follows,  therefore,  • 
so  far  as  interstate  transportation  is  concerned,  that  incorporation  is 
not  a  condition  precedent  to  the  right  to  be  a  common  carrier  by  rail. 
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That  relation  to  the  public  may  lawfully  be  sustained,  with  respect  to 
interstate  traffic,  by  individuals  or  partnerships  or  other  associations. 
iThe  inquiry  with  this  Commission,  therefore,  is  not  whether  a  railroad 
company  has  been  incorporated,  but  whether  the  company  or  the  per- 
son claiming  to  be  a  common  carrier  by  raii  is  a  common  carrier  in 
fact.  If  there  is  a  holding  out  as  a  common  carrier  for  hire,  and  if 
there  is  an  ostensible  and  actual  movement  of  traffic  for  the  public 
for  hire,  generally  speaking,  the  status  of  a  common  carrier  may  be 
said  to  exist,  whether  the  holding  out  is  by  a  company  or  by  an 
individual.  But  such  a  holding  out  and  the  existence  of  an  actual 
traffic  is  not  conclusive  in  all  cases.  Where  the  holding  out  is  in 
furtherance  of  a  plan  to  secure  unlawful  advantages  and  the  alleged 
carrier  is  able  to  pick  up  some  traffic  that  is  incidental  to  that  pur- 
pose, it  must  be  regarded  simply  as  a  cloak  or  device  to  effect  un- 
lawful results.  This  Commission,  in  the  enforcement  of  the  law, 
is  necessarily  bound  to  ascertain  the  real  purpose  and  object  of  the 
holding  out;  and  in  the  prevention  of  preferences  and  other  unlaw- 
ful consequences  it  is  entitled  to  and  must  ascertain  the  real  situa- 
tion. In  other  words,  whether  a  company  or  a  person  claiming  to  be 
a  common  carrier  is  a  common  carrier  at  all  and  for  all  purposes  is 
a  question  of  fact,  and  whether  the  service  performed  for  a  particular 
person  is  a  service  of  transportation  or  an  industrial  service  is  also 
a  question  of  fact. 

It  follows  from  that  view  of  the  matter  that  the  common  owner- 
ship of  an  industry  and  of  a  railroad  that  is  held  out  as  a  common 
carrier  and  has  some  actual  traffic  for  the  public  for  hire  is  not  in 
itself  sufficient  to  divest  the  railroad  of  its  status  as  a  common  carrier. 
On  the  other  hand,  the  fact  that  the  rails,  locomotives,  and  cars  of 
an  industry  have  been  turned  over  to  an  incorporated  railroad  com- 
pany, owned  and  operated  by  the  industry  or  in  its  interest,  does  not 
divest  those  appliances  of  their  character  as  a  plant  facility  if  such 
in  fact  is  the  case.  If  the  rails  were  laid  and  the  equipment  acquired 
for  the  use  of  the  industry  as  a  facility  in  the  process  of  manufacture 
and  production,  and  are  so  used,  the  fact  that  some  outside  traffic 
may  be  carried  over  the  same  rails  does  not  modify  the  character  of 
what  is  done  over  them  for  the  industry.  We  must  look  at  the  thing 
done  and  scrutinize  the  manner  in  which  it  is  done.  We  must  ascer- 
tain what  is  its  real  relation  to  the  industry.  If  in  such  a  case  the 
tracks  and  equipment  are  a  facility  of  the  plant  and  are  so  used  in 
the  process  of  manufacture,  what  is  thus  done  for  the  controlling 
industry  can  not  be  regarded  as  a  service  of  transportation.  It  is 
clear  that  a  division  allowed  by  a  public  carrier  out  of  the  rate  under 
su<  h  circumstances  is  a  rebate  to  the  industry.  But  again,  it  must  be 
added  that  the  real  relation  of  the  tracks  and  locomotives  to  the  in- 
dustry is  a  question  of  fact  that  is  not  controlled  by  considerations  of 
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mere  ownership,  but  by  a  correct  understanding  of  the  service  thus 
performed  for  the  controlling  industry. 

EACH  CASE  MUST  STAND  ON  ITS  OWN  FACTO. 

The  number  of  industries  that  use  rails  and  locomotives  in  con- 
nection with  their  manufacturing  operations  is  increasing,  and  there 
is  a  growing  number  of  cases  where  allowances  out  of  the  rates  are 
made  to  them  by  the  regular  lines.  It  is  clear,  therefore,  that  the  i 
time  has  come  when  the  Commission  must  draw  a  line  at  some  point 
between  what  is  transportation  and  what  is  industry,  and  must  dis- 
tinguish between  what  is  a  facility  of  transportation  and  what  is  a 
plant  facility  or  a  tool  of  the  industry.  In  the  present  state  of  the" 
law  it  is  no  less  clear,  however,  that  the  question  is  not  susceptible 
of  solution  on  general  grounds;  that  no  general  rule  or  principle 
may  be  laid  down  that  will  do  exact  justice  in  all  cases;  and  that 
the  only  safe  course  is  to  ascertain  and  determine  on  the  facts  dis- 
closed in  each  case  what  is  the  real  relation  between  the  tap  line  and : 
the  industry  by  which  or  in  the  interest  of  which  it  was  constructed 
and  is  now  operated.  With  that  view  of  the  matter  in  mind  we  have 
carefully  analyzed  the  testimony  offered  by  each  of  the  tap  lines 
appearing  of  record  and  shall  presently  state  each  case  in  a  summary 
outlining  the  features  shown  of  record  that  we  regard  as  of  im- 
portance. 

Before  doing  that,  however,  it  may  be  well  to  look  for  a  moment 
into  the  practice  of  the  trunk  lines  in  this  territory  in  connection 
with  their  lumber  traffic: 

It  is  our  understanding  that  in  some  cases  the  trunk  lines  have 
connected  their  rails  with  the  mills  by  constructing  spur  tracks  at 
their  own  expense ;  in  other  cases  they  have  furnished  the  rails  and 
the  ties  and  the  lumber  companies  have  borne  the  expense  of  the 
grading  and  construction,  and  in  a  number  of  cases  the  lumber  com- 
panies have  built  the  connection  entirely  at  their  own  cost,  either 
directly  or  through  their  tap  lines.  In  some  instances  the  original 
spur  or  switch  track  built  by  the  trunk  line  to  the  mill  still  remains 
and  could  be  used;  as  a  matter  of  fact,  however,  the  tap-line  connec- 
tion subsequently  built  is  actually  used.  In  some  cases,  where  the 
tap  line  has  connected  the  mill  with  the  trunk  line,  the  spur  track  of 
the  trunk  line  to  the  mill  has  been  torn  up.  In  some  instances  the 
trunk  line  is  still  closely  connected  with  the  mill  by  an  available 
switch  track,  but  in  order  to  give  the  appearance  of  a  real  service 
the  tracks  of  the  tap  line  have  been  laid  parallel  to  the  trunk  line 
to  a  more  distant  switch  connection. 

In  all  cases  it  is  apparently  the  practice  of  the  trunk  lines,  where 
no  allowance  is  made,  to  set  the  empty  car  at  the  mill  and  to  receive 
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the  loaded  car  at  the  same  point.  Indeed,  they  do  this  in  many 
even  when  an  allowance  is  made  to  the  tap  line.  But  whenever  this 
service  is  performed  by  the  trunk  line,  it  is  included  in  the  lumber  rate 
and  is  done  without  additional  charge.  In  some  instances  the  switch 
or  spur  track  connecting  the  mill  with  the  trunk  line  is  as  much  as  3 
miles  long.  In  other  words,  by  their  common  practice  the  public  car- 
riers interpret  the  lumber  rate  as  applying  from  mills  in  this  territory 
apparently  as  far  as  3  miles  from  their  own  lines.  So  far  as  the 
manufactured  lumber  is  concerned,  it  may  therefore  be  said  that 
where  a  mill  has  a  physical  connection  with  a  trunk  line  and  is  not 
more  than  3  miles  distant  the  transportation  offered  by  the  trunk 
line  commences  at  the  mill.  If,  therefore,  a  lumber  company,  hav- 
ing a  mill  within  that  distance  of  a  trunk  line,  undertakes,  by  ar- 
rangement with  the  trunk  line,  to  use  its  own  power  to  set  the  empty 
car  at  the  mill  and  to  deliver  it  when  loaded  to  the  trunk  line  it  is 
doing  for  itself  what  the  trunk  line,  under  its  tariffs,  offers  to  do 
under  the  rate.  In  such  a  case  the  lumber  company  may  therefore 
fairly  be  said  to  furnish  a  facility  of  transportation  for  which  it  may 
reasonably  be  compensated  under  section  15  whether  its  tap  line  is  in- 
corporated or  unincorporated.  In  other  words,  the  lumber  company 
thus  does  for  itself  what  the  trunk  line  does  with  its  own  power  at 
other  mills  without  additional  charge  and  what  it  must  therefore  do 
for  the  particular  lumber  company  without  additional  charge. 
Under  such  circumstances  we  think  the  lumber  company,  under  sec- 
tion 15,  may  have  reasonable  compensation  when  it  relieves  the  trunk 
line  of  the  duty.  But  an  allowance  under  such  circumstances  is 
lawful  only  when  the  trunk  line  prefers,  for  reasons  of  its  own 
and  without  discrimination,  to  have  the  lumber  company  perform  the 
service.  It  is  not  lawful  when  the  lumber  company  refuses  to  permit 
the  trunk  line  to  do  the  work.  No  allowance,  however,  ought  to  be 
made  by  a  trunk  line  to  a  lumber  company  where  the  mill  is  within, 
say,  1,000  feet  of  the  trunk  line.  We  should  regard  an  allowance 
under  such  circumstances  as  a  mere  device  to  effect  an  unlawful  pay- 
ment to  the  lumber  company.  We  should  take  the  same  view  of  an 
allowance  where  a  short  switch  track  to  the  mill  has  been  torn  out  or 
is  still  available  but  not  used  in  order  to  give  the  appearance  of  a 
longer  haul  to  the  mill  over  a  spur  or  switch  track  constructed  by 
the  lumber  company  or  by  its  tap  line. 

Where  a  mill  is  distant  more  than  3  miles  from  a  trunk  line 
and  is  connected  with  the  latter  by  a  tap  line  not  recognized  by  this 
Commission  as  a  common  carrier  in  respect  of  the  service  performed 
for  its  proprietary  lumber  company,  no  allowance  or  division  may 
lawfully  be  made  by  a  trunk  line  either  to  the  lumber  company  or  to  its 
tap  line.    Such  a  lumber  company,  although  using  rails,  stands  in  no 
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better  position  under  the  law  with  respect  to  its  lumber  than  does  a 
lumber  company  that  uses  other  means  of  delivering  its  lumber  to  a 
public  carrier.  But  where  a  mill  is  more  than  three  miles  distant v 
from  a  trunk  line  and  is  connected. with  it  by  a  tap  line  organized  as 
a  common  carrier  and  so  recognized  by  this  Commission,  the  mill  is 
to  be  regarded  as  a  shipping  point  equally  with  all  other  mill  points 
in  the  extensive  rate  group  which  the  trunk-line  carriers  have  defined 
in  this  territory ;  and  the  lumber  rate  is  to  be  regarded  as  in  effect  from 
the  mill,  the  tap  line  being  entitled  to  a  division  thereof  according 
to  the  extent  of  its  participation  in  the  through  service  under  the 
through  rate. 

This  view  of  the  matter,  it  must  be  clearly  understood,  is  based 
upon  the  particular  conditions  that  we  find  existing  in  this  lumber 
territory  and  the  rate  adjustment  which  there  obtains.  We  shall  not 
endeavor  at  this  time  to  fix  the  allowances  that  may  be  made  under 
section  15  to  a  lumber  company  furnishing  a  facility  for  the  trans- 
portation of  its  lumber  from  its  mill  in  the  manner  and  under  the 
conditions  described  or  to  fix  the  divisions  on  the  lumber  haul  that 
may  be  paid  by  the  trunk  lines  to  tap  lines  herein  found  by  the  Com- 
mission to  be  common  carriers.  The  basis  of  such  allowances  and 
divisions  may  be  proposed  by  the  trunk  lines  for  our  approval  after 
conference  with  the  parties  in  interest.  In  submitting  the  matter 
to  the  Commission  it  will  be  well  also  to  make  a  more  complete 
statement  as  to  the  distance  of  the  mills  to  which  the  trunk  lines 
now  extend  the  lumber  rate  without  additional  charge  for  the 
switching  service  that  they  perform.  It  will,  of  course,  be  under- 
stood that  the  allowances  and  divisions  so  submitted  must  have  a 
proper  relation  to  the  service  performed  and  be  such  in  amount  as 
not  to  effect  a  rebate  to  the  industry.  It  must  also  be  understood 
that  a  tap  line  herein  recognized  by  us  as  a  common  carrier  can 
not  expect  to  continue  to  be  so  recognized  if  it  does  not  itself 
recognize  its  obligations  as  a  common  carrier  under  the  act  to 
regulate  commerce  by  conforming  its  accounting  methods  to  the 
requirements  of  the  Commission,  by  filing  annual  reports  and  lawful 
tariffs,  by  obeying  the  hours  of  service  law  and  the  safety-appliance 
acts,  so  far  as  they  are  applicable,  and  otherwise  fulfilling  the 
obligations  and  duties  imposed  by  the  act  on  carriers  engaged  in 
interstate  commerce.  We  have  no  authority  to  overlook  the  failure 
of  any  company  claiming  to  be  a  common  carrier  to  fulfill  all  the 
requirements  of  the  aqt  and  to  comply  with  the  rules  and  regulations 
of  the  Commission;  and  we  shall  regard  any  omission  of  its  duty  in 
this  respect  by  a  tap  line  as  tending  to  show  that  its  claim  to  be  a 
common  carrier  is  a  mere  device  or  attempt  to  justify  allowances 
and  divisions. 
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THE  LOO  MOVEMENT  TO  THE  MIU* 

It  may  be  well  at  this  point  to  make  a  brief  reference  to  the  haul 
of  logs  to  the  mill.  Lumbering  is  one  of  the  primary  occupations 
and  lumber  products  are  as  necessary  and  even  more  widely  used 
than  are  the  products  of  coal  mines.  Lumbering  processes  are  more 
or  less  familiar  to  everyone.  The  forest  must  be  made  into  logs 
and  the  logs  must  be  drawn  to  the  mill  and  there  converted  into 
lumber.  Whether  this  is  done  with  ox  teams  or  horses,  on  wagons 
or  sleds,  or  the  logs  are  floated  down  a  stream  to  the  mill  or  are 
carried  there  in  Humes  or  otherwise,  the  service  that  the  lumberman 
thus  performs  for  himself  is  industrial  and  not  a  service  of  trans- 
portation. When  the  adjacent  timber  has  been  manufactured  there 
is  an  economy  in  reaching  the  more  distant  timber  by  the  use  of  rails 
and  locomotives,  and  these  appliances  are  often  used  in  the  larger 
operations.  But  the  character  of  the  thing  done  is  not  affected  by 
the  new  means  employed  to  do  it.  Nor  do  the  new  appliances  bear 
a  different  relation  to  the  industry.  A  number  of  witnesses  admit, 
and  the  whole  record  shows,  that  a  large  lumbering  operation  in  this 
territory  can  not  be  conducted  economically  without  a  tap  line. 
Tracks  and  locomotives  are  as  necessary  to  successful  results  from  the 
investment  as  the  mill  itself.  One  or  two  of  the  companies  avail 
themselves  of  streams  to  float  the  logs  to  the  mill,  but  all  the  other 
lumbering  operations  of  any  magnitude  in  the  southwest  have  tap 
lines.  East  of  the  river,  as  we  have  seen,  and  in  the  majority  of 
instances  west  of  the  river,  they  are  regarded,  like  the  mill  itself,  as 
a  mere  plant  facility.  Each  of  the  tap  lines  west  of  the  river  that 
now  claims  to  be  a  common  carrier  was  originally  operated  directly 
by  the  proprietary  lumber  company  and  as  a  part  of  it  The  only 
exception  to  that  statement  is  that  in  the  case  of  some  of  the  more 
recent  investments  the  tap  line  was  incorporated  and  the  track  laid 
while  the  mill  was  being  constructed.  With  one  exception  and 
regardless  of  the  date  of  their  construction,  every  tap  line  now 
before  us  is  owned  by  or  in  the  interest  of  a  lumber  company,  and 
with  one  exception  was  built  by  the  same  people  that  own  the  forest 
and  the  mill,  and  with  no  other  real  object  than  to  serve  the  mill  as 
a  necessary  plant  facility.  That  is  their  present  primary  purpose 
and  use  and  no  pretense  to  the  contrary  is  made. 

It  is  said  that  parts  of  the  trunk  lines  now  serving  this  territory 
were  originally  tap  lines.  That  is  true,  and  it  may  be,  when  the 
timlier  is  cut  away,  that  parts  of  this  country  may  develop  and  some 
of  the  tap  lines  now  under  consideration  may  ultimately  pass  into 
the  control  of  the  trunk  lines.  This,  however,  can  not  be  accepted 
as  an  excuse  for  the  continuance  of  discriminations  that  now  exist 
for  allowances  that  amount  to  unlawful  concessions  from  the 
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rates.  With  a  very  few  exceptions  not  one  of  the  tap  lines  before  us, 
would  continue  to  operate  if  the  mill  by  which,  or  in  the  interest  of 
which  it  is  owned  should  cease  to  run;  they  were  all  built  to  serve 
the  proprietary  mill  and  the  incorporation  was  an  afterthought  de- 
veloped out  of  the  keen  competition  of  the  trunk  lines  for  the  traffic 
Their  real  relation  to  the  industry  is  primarily  nothing  but  that  of 
a  plant  facility,  and  such  outside  traffic  as  they  are  able  to  pick  up 
is  purely  incidental.  With  one  or  two  possible  exceptions  not  one 
of  them  would  have  been  built  or  would  now  be  operated  for  the 
outside  traffic  only;  not  one  of  them  would  cease  its  operations  if 
deprived  of  the  outside  traffic  altogether,  for  it  is  a  part,  and  a 
necessary  part,  of  the  lumber  investment;  and  with  two  or  three 
exceptions  not  one  would  continue  in  operation  after  the  mill  to 
which  it  belongs  had  been  shut  down.  In  other  words,  with  very  ' 
few  exceptions  they  are  purely  plant  facilities. 

As  we  have  seen,  this  is  the  theory  upon  which  the  lumber  interests 
in  general  are  to-day  manufacturing  their  lumber  and  competing  with 
one  another  in  the  general  lumber  markets.  It  is  the  theory  that  pre- 
vails in  the  yellow-pine  district  east  of  the  Mississippi  River,  and  is 
the  theory  upon  which  a  majority  of  the  lumbering  operations  west  of 
the  river  are  conducted.  They  are  hauling  their  logs  to  their  mills 
at  their  own  cost  and  with  facilities  that  they  regard  as  a  mere  ad- 
junct to  and  a  part  of  the  machinery  of  manufacture.  It  is  clear, 
then,  that  appliances  that  are  generally  regarded  by  the  lumber  in- 
terests themselves  not  only  as  mere  plant  facilities,  but  as  necessary 
facilities  in  the  successful  conduct  of  their  investments,  can  not  rea- 
sonably be  held  to  become  the  transportation  facilities  of  a  common 
carrier  merely  because  a  lumber  company  has  incorporated  a  small 
railroad  company  and  turned  the  facilities  over  to  it.  There  must  be 
something  more  substantial  than  a  mere  manipulation  of  the  situa- 
tion in  order  to  change  the  real  relation  of  these  facilities  to  the 
industry.  As  with  the  movement  of  lumber  from  the  mill,  so  with 
the  movement  of  the  logs  to  the  mill,  we  must  necessarily  hold  that 
it  is  an  industrial  service  pure  and  simple,  except  when  performed 
for  the  lumber  company  over  the  rails  and  with  the  power  and 
equipment  of  a  tap  line  that  is  a  common  carrier  not  in  form 
only  but  in  fact  as  well.  And  here,  again,  we  find  it  impossibly  to 
lay  down  any  general  rule  or  principle  by  which  in  all  cases  it  may 
l>e  determined  whether  the  movement  of  logs  from  the  forest  to  the 
mill  is  transportation  under  the  act  or  merely  an  industrial  service. 
Each  case  must  stand  upon  its  own  facts.  But  two  conditions  are 
clearly  essential  in  all  cases:  No  tap  line  that  is,  in  fact,  a  common, 
carrier  engaged  in  interstate  commerce  may  haul  the  logs  to  the  mill 
of  the  proprietary  company  free  of  charge,  as  is  the  case  in  many 
of  the  instances  before  us.    A  free  service  is  inherently  unlawful. 
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Nor  may  a  trunk  line  set  up  a  milling-in-transit  privilege  with  a  com- 
mon carrier  tap  line  by  which  the  lumber  rate  is  extended  back 
through  the  mill  point  to  the  tree  in  the  forest  unless  it  pursues  the 
same  course  with  respect  to  forests  on  its  own  line.  That  would 
be  an  unlawful  preference.  In  this  lumber  territory  the  trunk 
lines  make  net  rates  for  a  log  haul  over  their  own  rails  when  they 
have  the  lumber  movement  from  the  mill.  These  rates  vary,  but  a 
typical  tariff  now  before  us  makes  a  net  rate  of  2  cents  per  100  pounds 
for  a  log  haul  of  25  miles,  and  2£  cents  for  a  haul  of  50  miles,  the 
established  rate  from  the  mill  being  collected  on  the  outbound  lum- 
ber. On  the  other  hand,  in  many  cases  the  rate  adjustment  with  tap 
lines  is  such  that  the  lumber  rate  is  extended  back  through  the  mill 
to  the  tree  in  the  forest  in  such  a  way  as  to  include  the  log  haul  to 
the  mill.  It  will  suffice  to  say  that  any  milling-in-transit  rates  pro- 
posed for  our  approval  with  a  tap  line  recognized  by  the  Commis- 
sion as  a  common  carrier  must  be  adjusted  on  a  nondiscriminatory 
basis,  and  the  tap-line  division,  as  heretofore  stated,  must  be  fixed  in 
an  amount  that  will  not  effect  a  rebate  to  the  industry. 

USE  OF  PASSES  BY  TAP-LINE  OFFICERS. 

With  scarcely  an  exception  the  officers  of  the  tap  line  are  officers 
of  the  lumber  company  in  the  interest  of  which  it  is  owned  and 
operated.  Throughout  the  record  it  was  frankly  admitted  that  they 
make  use  of  the  privilege  of  free  transportation  extended  to  them  by 
the  trunk  lines  even  when  traveling  on  the  business  of  the  lumber 
company  and  in  the  capacity  of  an  officer  of  the  lumber  company. 
In  one  case  "  car  and  party  "  passes  are  shown  to  have  been  used. 
This  is  another  of  the  advantages  to  industries  that  own  short  lines 
serving  their  plants,  and  which  they  have  caused  to  be  incorporated 
as  common  carriers.  The  use  of  such  free  transportation  we  regard 
as  altogether  Improper  and  unlawful,  even  though  the  holder  may 
be  an  officer  of  a  tap  line  that  we  have  found  to  be  a  common  carrier. 
The  affairs  of  the  proprietary  lumber  company  are  so  interwoven 
with  the  affairs  of  the  tap  line  as  to  make  it  impossible  to  admit 
the  right  under  the  law  of  an  officer  of  a  tap  line  to  use  free  trans- 
portation. 

•  THE    INDIVIDUAL   CASES    DESCRIBED. 

To  these  general  observations  it  may  fairly  be  assumed  that  no 
valid  objection  can  be  made,  for  what  is  a  plant  facility  can  not  also 
be  a  common  carrier  for  the  plant,  and  what  is  an  industrial  service 
can  not  also  be  a  service  of  transportation.  These  principles,  we 
think,  should  be  applied  to  each  of  the  companies  whose  affairs  are 
now  to  be  stated.  In  the  brief  summary  that  follows  we  have  en- 
deavored to  outline  the  history  of  each  tap  line,  its  ownership,  physi- 
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cal  condition,  the  nature  and  source  of  its  traffic  and  revenues,  and 
the  manner  in  which  its  operations  for  the  proprietary  company  are 
conducted.  Our  finding  is  that  in  none  of  the  cases  that  follow  does 
the  tap  line  perform  a  service  of  transportation  as  a  common  carrier 
either  in  the  movement  of  the  lumber  of  the  proprietary  company 
from  its  mill  to  the  trunk  line  or  in  the  movement  of  its  logs  from 
the  forest  to  its  mill. 

MALVERN  &  FREBO  VALLEY  RAILWAY. 

The  entire  capital  stock  is  owned  by  the  stockholders  of  the  Wis* 
consin  &  Arkansas  Lumber  Company — "a  community  of  interests; 
they  are  both  held  by  the  same  stockholders."  This  statement  was 
made  by  the  president  of  the  tap  line,  who  is  also  president  of  the 
lumber  company;  he  admitted  that  both  properties  constitute  prac- 
tically one  investment,  and  this  is  also  admitted  on  the  brief.  In  its 
report  for  1910  it  appears  that  all  the  stock  of  the  tap  line  is  now  held 
by  the  president  of  the  lumber  company  as  trustee  for  its  stockhold- 
ers. None  of  the  officials  of  the  tap  line  receive  any  salary  from  it, 
but  all  are  under  salary  by  the  lumber  company. 

The  tap  line  extends  from  a  point  near  the  mill  to  a  logging  camp 
in  the  forest  called  Landers,  a  distance  of  about  9  miles.  The  legal 
title  to  this  track  is  in  the  tap  line.  The  track  leading  through  the 
mill  yards  to  the  junction  with  the  Rock  Island  and  Iron  Mountain, 
a  point  called  Walco,  is  owned  by  the  lumber  company,  but  is  leased 
to  the  tap  line.  There  is  no  industry  at  Walco  other  than  the  mill 
nor  any  at  Landers.  The  lumber  company  has  a  commissary  store 
at  the  mill  and  another  in  the  woods.  There  is  a  rough,  temporary 
board  shed  tot  Walco,  but  no  station  or  agent  at  Landers. 

The.  mill  and  the  road  were  constructed  at  the  same  time  and  to- 
gether went  into  operation  during  the  spring  of  1902.  At  this  time 
the  tap  line  was  owned  directly  by  the  lumber  company.  The  mill 
was  built  on  the  Iron  Mountain  tracks;  at  that  time  the  Bock  Island 
terminus  was  at  Malvern,  a  mile  and  a  half  away.  While  this  con- 
dition existed  the  Iron  Mountain  had  the  bulk  of  the  traffic  and  paid 
an  allowance  for  it,  although  an  occasional  carload  reached  the  Rock 
Island  at  Malvern,  being  switched  there  by  the  Iron  Mountain. 

In  1905  the  Rock  Island  built  to  a  point  within  a  half  mile  of  the 
mill.  Its  approach  was  accompanied  by  an  understanding,  after- 
wards reduced  to  contract,  by  which  the  Rock  Island  agreed  to  make 
an  allowance  of  3  cents  per  100  pounds  and  the  lumber  company 
agreed  to  give  the  Rock  Island  the  bulk  of  their  tonnage.  We  shall 
not  stop  to  go  into  the  details  of  the  contracts  between  them. 
Under  their  terms  the  Rock  Island  now  gets  G6f  per  cent  of  the  out- 
bound shipments  of  the  lumber  company ;  and  it  reserved  the  right  to 
fix  rates  inbound  and  outbound  both  on  lumber  and  other  traffic, 
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whether  handled  by  the  tap  line  for  the  lumber  company  or  for  the 
public  Another  feature  of  the  agreement  is  the  provision  that  in 
case  the  allowance  is  declared  illegal  by  this  or  any  other  commission 
or  by  any  court  it  shall  no  longer  be  payable  or  shall  be  modified 
as  the  circumstances  may  require,  and  that  in  such  case  no  claim  or 
demand  will  accrue  against  the  Rock  Island.  The  lumber  company 
is  a  party  to  these  contracts. 

The  proximity  of  the  Bock  Island  and  its  offer  of  such  a  traffic 
arrangement  was  followed  by  the  incorporation  of  the  tap  line,  which 
thereupon  acquired  the  equipment  of  the  lumber  company  and  the 
right  of  way  from  the  mill  to  Landers.  This  was  accomplished  by 
an  exchange  of  its  capital  stock.  No  money  passed  and  no  further 
stock  has  been  issued  since  the  transaction  was  completed.  When 
asked  why  the  tap  line  had  been  incorporated,  its  president  replied 
that  it  was  done  for  the  express  purpose  of  legalizing  the  allowance. 
The  tap  line  has  no  passenger,  mail,  or  express  business.  Out  of 
revenues  of  $41,131.40  for  the  year  1910  its  outside  traffic  is  stated  at 
$2,058.17.  In  1909  its  outside  traffic  aggregated  $241.67,  and  for 
1908  it  amounted  to  $90.47.  An  examination  develops  the  fact  that 
of  the  outside  traffic  claimed  for  1910  $1,985.61  was  for  oak  staves  and 
stave  bolts,  all  of  which  doubtless  came  from  its  own  forests.  The 
other  traffic  claimed  for  outsiders  during  that  year  consisted  of  four 
carloads  of  fertilizer  and  one  carload  of  brick,  on  which  was  col- 
lected the  local  state  rate.  If  it  had  any  such  traffic  in  1910  or  1911, 
it  was  so  inconsiderable  that  it  was  not  thought  worth  while  to  show 
it  on  the  annual  reports  to  the  Commission  for  those  years. 

The  line  ends,  as  heretofore  stated,  at  Landers.  From,  that  point 
the  lumber  company  owns  17  miles  of  logging  road  radiating  into 
its  forests.  Most  of  the  rail  in  the  logging  road  was  supplied  by  the 
Rock  Island  under  lease  at  a  rental  of  0  per  cent  on  a  valuation 
of  $28  per  ton.  It  is  interesting  to  note  that,  while  the  tap  line 
acquired  the  locomotives  of  the  lumber  company  as  heretofore  ex- 
plained, all  but  one  of  them  are  used  by  the  lumber  company  on  its 
logging  roads.  The  tap  line  has  no  equipment  suitable  for  general 
traffic,  all  its  cars  being  logging  cars  specially  adapted  for  hauling 
logs. 

Throughout  the  investigation  it  appeared  that  the  lumber  com- 
panies are  careful  to  draw  a  sharp  line  between  the  "  tap  line  "  and 
the  "  logging  road,"  and  there  is  much  significance  in  this  practice. 
As  heretofore  stated,  while  Mr.  Foster,  president  of  this  tap  line  and 
also  president  of  the  lumber  company  by  which  it  is  owned,  was 
testifying  it  appeared  that  it  was  the  desire  to  legalize  the  allow- 
ance that  led  to  the  incorporation  of  his  tap  line  to  Landers  and 
the  desire  to  monopolize  the  forests  and  thus  control  the  timber 
that  led  the  lumber  company  to  retain  the  ownership  of  the  lugging 
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road  beyond  Landers.  The  Wisconsin  &  Arkansas  Lumber  Com- 
pany has  added  35,000  acres  to  its  original  holding  of  75,000  acres 
of  timber  lands.  Of  this  total  holding  about  65,000  acres  are  still 
uncut  and  will  yield  500,000,000  feet  of  lumber  and  keep  the  mill 
and  its  tap  line  in  operation  for  12  or  14  years.  At  the  expiration 
of  that  period  Mr.  Foster  did  not  know  whether  the  tap  line  would 
be  taken  up,  as  has  happened  in  a  number  of  cases,  or  whether  it 
would  continue  in  operation. 

As  hereinafter  appears,  the  logs  are  hauled  by  the  tap  lines  or 
logging  roads  of  lumber  companies  under  a  variety  of  conditions. 
In  this  case  it  appears  that  after  the  logs  have  been  loaded  by  the 
lumber  company  on  the  cars  the  locomotive  of  the  incorporated  tap 
line  runs  up  into  the  woods  over  the  unincorporated  logging  line  and 
hauls  them  to  the  point  called  Landers ;  from  that  point  it  hauls  the 
cars  over  the  tap-line  tracks  to  the  mill,  where  the  logs  are  unloaded 
into  the  mill  pond  by  employees  of  the  lumber  company.  The  tap 
line  makes  a  formal  charge  against  the  lumber  company  of  80  cents 
per  thousand  feet,  log  scale,  for  hauling  the  logs  over  the  unin- 
corporated logging  tracks  to  Landers.  It  makes  no  charge  against 
the  lumber  company  for  hauling  the  logs  from  Landers  over  the 
incorporated  line  to  the  mill. 

There  are  no  bills  of  lading,  waybills,  or  other  shipping  papers 
covering  the  movement  from  the  forest  to  Landers;  nor  is  there  any 
billing  covering  the  movements  of  the  logs  from  Landers  to  the  mill 
at  Walco.  When  the  manufactured  lumber  is  ready  for  shipment 
it  is  loaded  by  the  employees  of  the  mill  on  cars  furnished  by  the 
Rock  Island  or  Iron  Mountain,  which  are  switched  from  the  mill  to 
these  lines  by  the  tap  line,  a  distance  of  a  few  hundred  feet  in  the 
case  of  the  Iron  Mountain  and  half  a  mile  in  the  case  of  the  Rock 
Island.  A  bill  of  lading  is  then  issued  by  the  agent  at  Walco,  who 
is  a  joint  employee  of  the  Iron  Mountain  and  of  the  Rock  Island;  it 
is  dated  on  the  day  the  lumber  is  tendered  for  transportation  and 
shows  Landers  as  the  point  of  origin  and  not  Walco.  The  tap  line 
receives  out  of  the  rate  3  cents  per  100  pounds,  which  is  equivalent 
to  from  $12  to  $18  for  carloads  of  40,000  to  60,000  pounds.  Its  presi- 
dent says  that  the  carriers  "  should  pay  if  they  want  the  tonnage." 

WILMAR  A  SALINE  VALLEY  RAILROAD. 

This  tap  line  extends  from  Wilmar  due  south  12  miles  to  God- 
win, both  in  the  state  of  Arkansas.  From  the  latter  point  15  miles 
of  logging  roads  reach  in  to  the  timber.  All  are  owned  by  the  Gates 
Lumber  Company,  its  mill  being  at  Wilmar,  where  the  tap  line  joins 
the  Iron  Mountain.  Godwin  is  a  place  of  30  or  40  people,  most  of 
whom  are  company  employees;  the  place  seems  also  to  be  known  as 
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Bailey.  At  one  time  the  tap  line  ran  to  the  north  of  the  mill,  but 
this  track  was  removed,  the  lumber  company  now  doing  its  logging 
south  of  the  mill.  The  equipment  is  owned  by  the  lumber  company 
but  is  leased  to  the  tap  line  without  charge.  The  officers  of  the  two 
companies  are  practically  identical.  The  lumber  company  and  the 
tap  line  have  the  same  paymasters.  The  tap  line  files  annual  reports 
and  claims  to  keep  its  accounts  as  prescribed  by  this  Commission.  It 
also  claims  to  be  recognized  as  a  common  carrier  in  Arkansas.  While 
separate  books  of  account  are  kept,  the  cash  of  the  tap  line  is  kept 
with  the  company  cash  in  the  same  bank,  and  all  checks  are  drawn 
by  the  lumber  company  for  the  tap  line.  It  has  no  revenues  from 
passenger,  mail,  or  express  service.  At  the  time  of  the  hearing  a 
witness  said  that  there  was  a  prospect  of  moving  three  carloads  of 
cotton  seed;  but  although  it  is  said  to  reach  some  good  fanning 
country  the  annual  report  for  1910  shows  no  freight  other  than 
forest  products. 

The  tap  line  has  no  joint  rates  with  the  Iron  Mountain  to  inter- 
state points  except  on  lumber  from  Godwin,  at  its  farther  end.  The 
rate  is  made  by  adding  2  cents  to  the  Iron  Mountain  rate  on 
lumber  from  its  junction  with  the  tap  line  at  Wilmar.  The  tap  line 
division  is  4  cents,  which  gives  it  a  net  allowance  of  2  cents.  There 
is  no  outside  mill  on  this  line,  and  such  a  rate  adjustment  would  nec- 
essarily discourage  the  erection  of  a  mill  by  outsiders,  for  while  it 
would  enable  the  mill  of  the  Gates  Lumber  Company,  owning  the 
tap  line,  to  compete  on  an  even  basis  with  mills  elsewhere,  it  would 
put  an  outside  mill  erected  on  the  line  at  a  disadvantage  of  2  cents 
per  100  pounds. 

The  lumber  company  hauls  the  logs  over  the  logging  lines  to 
the  tap  line,  while  the  tap  line  hauls  them  thence  to  the  mill.  On 
state  shipments  the  mill  is  shown  as  the  point  of  origin;  on  inter- 
state shipments  Godwin,  the  other  end  of  the  tap  line,  is  shown  as 
the  point  of  origin.  When  asked  for  an  explanation  of  this  differ- 
ence in  the  billing,  the  reply  was  made  that  it  was  not  necessary  on 
state  shipments  to  show  Godwin  as  the  point  of  origin  because  no 
allowances  were  paid  on  any  but  interstate  shipments,  and  the  actual 
point  of  origin  is  therefore  shown.  From  the  mill  to  the  Iron  Moun- 
tain tracks,  a  distance  of  2.000  feet,  the  manufactured  lumber  is 
hauled  sometimes  by  the  tap  line,  but  more  usually  by  the  Iron 
Mountain.  At  the  time  of  the  hearing  the  tap  line  was  doing  most 
of  the  service,  because  of  the  temporary  disability  of  the  Iron  Moun- 
tain engines.  The  net  operating  revenue  to  the  tap  line  for  the  year 
1900,  after  making  substantial  allowances  for  maintenance  of  way 
and  structures,  maintenance  of  equipment,  and  transportation  ex- 
j>ensos.  is  shown  at  the  sum  of  $24,872.43.  For  1910  it  amounted  to 
$29,778.02.    Its  capital  stock  amounts  to  but  $50,000  and  is  said 
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to  represent  the  actual  cost  of  construction;  the  dividends  shown 
as  paid  during  the  year  1910  aggregated  $28,164.02,  or  more  than 
50  per  cent  on  the  investment.  These  figures,  drawn  from  its 
own  reports  without  any  further  examination  as  to  details,  include 
the  sums  credited  to  the  tap  line  by  the  lumber  company  for  its 
services  on  the  logging  road.  Accepting  its  own  figures,  it  appears 
that  the  entire  operating  expense  of  the  tap  line,  including  the  cost  of 
its  service  on  the  logging  road,  was  substantially  made  good  by  the 
Iron  Mountain  for  both  years  through  its  allowances. 

ARKANSAS  A  GULF  RAILROAD. 

The  Kimball  Lumber  &  Manufacturing  Company  is  unincorporated 
and  is  owned  largely,  if  not  entirely,  by  Mr.  Phin  Kimball.  The  tap 
line  of  the  company  is  incorporated  as  the  Arkansas  &  Gulf  Railway. 
It  extends  from  Kimball,  in  the  state  of  Arkansas,  across  the  state  line 
to  Laark,  in  the  state  of  Louisiana,  a  distance  of  seven  miles.  Kim- 
ball is  not  a  town  and  is  now  even  without  a  station,  one  built  by  the 
Iron  Mountain  having  been  destroyed  by  fire.  It  is  simply  a  point 
of  interchange  between  the  tap  line  and  the  Iron  Mountain.  Laark 
is  a  company  town  owned  by  Mr.  Kimball.  There  is  a  post  office  and 
Mr.  Kimball  is  the  postmaster.  There  are  about  three  miles  of  log- 
ging spurs  extending  into  the  35,000  or  40,000  acres  of  timber  there 
owned  by  Mr.  Kimball.  The  tap  line  was  incorporated  in  1905,  but 
no  capital  stock  has  been  issued.  It  has  a  bookkeeper,  timekeeper,  an 
agent  at  Laark,  "  and  a  lady  accountant  at  St.  Louis."  There  are  no 
stations  or  station  buildings,  and  the  agent  at  Laark  is  also  in  the 
company's  store  at  Laark  owned  by  Mr.  Kimball.  Upon  inquiry  it 
appears  that  Mr.  Kimball  understood  that  he  owned  the  tap  line,  but 
that  he  "has  a  few  local  partners  who  own  between  $300  and  $400 
in  the  investment."  Automatic  couplers  are  not  used  on  the  logging 
cars,  because  the  road  is  so  rough  they  will  not  stay  coupled.  Passen- 
gers are  carried  between  Kimball  and  Laark  upon  a  motor  car;  it 
also  takes  the  mail.  There  are  no  passenger  tickets,  fares  being  col- 
lected in  cash.  This  traffic  does  not  seem  to  be  covered  by  a  lawful 
tariff,  although  as  the  tap  line  crosses  the  boundary  line  between  the 
two  states  it  is  necessarily  interstate  traffic  There  is  no  development 
in  the  surrounding  country,  such  farms  as  formerly  existed  there 
having  been  abandoned,  and  there  is  no  traffic  to  speak  of  except  that 
of  the  lumber  company.  The  present  source  of  the  outside  traffic  of 
the  tap  line  is  thus  described  by  Mr.  Kimball  in  a  letter  filed  in  lieu 
of  a  brief: 

I  have  designated  by  writing  the  word  "  Ranch  **  on  the  map  where  residents 
live,  which  you  will  noto  nre  six — this  is  all — and  these  six  will  not  average  25 
acres  each,  and  doubt  if  15  acres  each  of  cultivated  binds.  They  have  hogs 
and  cattle  that  run  "  wild  "  in  the  forest,  free  of  cost,  and  that  Is  the  cause  of 
the  "clearings"  at  those  points. 

23 1.  C.  C. 


804  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

The  mill  is  at  Laark,  and  the  tap  line  enters  a  charge  of  $1.50 
per  car  for  hauling  the  logs  from  the  several  spurs  to  the  mill.  Dur- 
ing the  year  1900  it  hauled  3.000.000  feet  of  logs  from  the  forests 
near  Kimball.  For  hauling  the  manufactured  lumber  back  from 
Laark  to  Kimball  the  Iron  Mountain  allows  the  tap  line  from  2  to 
3  cents  a  hundred  pounds,  but  as  the  rate  on  lumber  from  Laark  is 
1  cent  higher  than  the  rate  from  Kimball  the  net  amount  accruing 
to  the  tap  line  is  1  and  2  cents.  Although  Mr.  Kimball  is  president 
and  traffic  manager  of  the  tap  line,  he  receives  no  salary  from  it, 
but  does  enjoy  free  transportation  over  the  trunk  lines,  and  uses 
passes  when  traveling  on  the  business  of  his  lumber  company. 

A  reading  of  the  testimony  of  this  witness  does  not  give  an  ade- 
quate impression  of  the  humor  with  which  he  offered  it.  or  the  amuse- 
ment with  which  it  was  heard  by  tho?e  present.  Rudimentary  as 
was  his  effort  to  give  a  legal  form  and  appearance  to  the  separation 
of  the  tap  line  from  his  lumber  company,  his  case  does  not  differ  sub- 
stantially in  that  respect  from  many  other  instances  on  the  record. 
Many  of  the  Arkansas  tap  lines  are  chartered  with  the  health  resort 
known  as  Hot  Springs  as  a  terminus,  but  none  had  reached  that  point 
at  the  date  of  the  hearing,  nor  was  any  prospect  shown  by  any  tap 
line  of  such  a  fulfillment  at  anv  time  in  the  future  of  its  charter 
powers.  Mr.  Kimball,  in  a  letter  addressed  to  the  Commission  after 
the  hearing,  explains  the  future  prospects  of  his  railroad  in  this  wise: 

As  I  have  before  stated.  The  Arkansas  &  Gulf  Railroad  is  going  to  be  built 
tnmciehcrc — cither  south,  ca*t,  or  northtcctt,  or  likely  both.  It  was  started 
witli  that  full  intention,  nnd  was  stopped  because  railroad  building  was  stopped 
in  thnt  section  generally,  and  it  now  needs  help,  more  than  ever,  and  not  a 
••  knock. **    Please  help  me  boost  It 

While  this  seems  somewhat  indefinite  it  is  in  fact  no  less  definite 
than  are  the  plans  for  future  extensions  put  forth  by  many  others. 

The  Arkansas  &  Gulf  tap  line  differs  from  the  great  majority  in 
that  the  mill  was  not  built  on  the  tracks  of  the  trunk  line  but  7 
miles  away  in  the  forest,  and  the  manufactured  lumber  is  therefore 
hauled  by  the  tap  line  for  that  distance.  Mr.  Kimball  explains  the 
location  of  the  mill  by  saying  that  while  it  is  a  costly  enterprise  to 
build  a  manufacturing  plant  in  the  woods  away  from  the  main  line 
iiml  he  could  have  saved  thousands  of  dollars  by  building  it  on  the 
tracks  of  the  Tron  Mountain,  he  always  thought  the  railroad  awas 
tin*  best  part  of  the  proposition." 

LITTLE  M'lK.  MAl'MELLE  A  WESTERN  RAILROAD. 

The  Little  Itock.  Maumelle  &  Western  Railroad  extends  from  a 

on  with  the  St.  Louis.  Trim  Mountain  &  Southern  about  3 

Hi  of  Little  H«x-k,  Arkansas,  westward  for  16  miles  to  a  point 

Maumelle.  from  which  unincorporated  logging  spurs,  ag- 
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gregating  about  10  miles  in  length  and  owned  by  the  Neimeyer  Lum- 
ber Company,  radiate  into  the  woods.  The  tap  line,  which  has  issued 
capital  stock  to  the  amount  of  $160,000  and  6  per  cent  bonds  for 
$132,000,  is  substantially  identical  in  interest  with  the  A.  J.  Neimeyer 
Lumber  Company.  The  stockholders  of  the  tap  line  are  stockholders 
of  the  lumber  company,  and  most  of  the  bonds  are  owned  by  stock- 
holders of  the  lumber  company. 

The  timber  holdings  of  the  lumber  company,  which  are  extensive, 
were  acquired  from  the  St  Louis,  Iron  Mountain  &  Southern  Rail- 
road Company  in  1904.  The  tram  road  was  built  two  years  later  by 
the  lumber  company  from  the  junction  with  the  Iron  Mountain  for 
a  distance  of  7  miles  into  the  timber;  in  1907  it  was  extended  2  or  3 
miles  to  a  point  known  as  Carnes;  and  in  1908  it  was  completed  to 
Maumelle.  The  separate  railroad  corporation  was  not  formed  until 
1907,  and  took  over  at  that  time  the  tracks  already  built  and  operated 
by  the  lumber  company. 

It  is  important  to  observe  that  the  tap  line  parallels  the  line  of 
the  Rock  Island,  which  is  at  no  point  more  than  5  miles  away.  The 
intervening  country  is  hilly  and  broken.  Three  towns  are  mentioned 
on  the  record  as  being  reached  by  the  tap  line.  Becker  is  a  sawmill 
settlement,  its  only  other  industries  being  a  brick  plant  and  the  peni- 
tentiary; at  Carnes  there  is  a  small  hardwood  mill,  which  cuts  hard- 
wood lumber  for  the  Neimeyer  Lumber  Company,  at  a  charge  of  $3 
per  1,000  feet;  and  Maumelle,  otherwise  known  as  Douglas,  is  appar- 
ently only  a  logging  camp.  There  are  two  or  three  small  stave 
shippers  on  the  line. 

Two  regular  trains  are  run  daily  in  each  direction;  their  princi- 
pal load  is  logs,  but  they  also  carry  some  passengers,  who  pay  cash 
fare.  The  revenue  from  that  source  in  1911  was  $2,223.11.  The 
equipment  consists  of  one  locomotive,  a  combination  caboose  for 
the  carriage  of  passengers  and  less-than-carload  freight,  several  work 
cars,  and  a  few  flat  cars.  There  is  also  a  motor  car,  which  was  acquired 
from  the  lumber  company  and  which  is  still  used  by  its  employees 
in  the  inspection  of  timber.  All  the  equipment  is  second  hand  and 
was  purchased  very  cheap. 

The  mill  of  the  Neimeyer  Lumber  Company  is  located  about  three- 
fourths  of  a  mile  from  the  junction  with  the  Iron  Mountain,  but  the 
distance  from  the  sawmill  and  planing  mill  to  the  actual  point  of  in- 
terchange where  cars  are  delivered  to  the  Iron  Mountain  is  about  one- 
eighth  of  a  mile.  The  main  track  of  the  tap  line  runs  through  the 
lumber  plant.  The  logs  are  hauled  over  the  unincorporated  logging 
spurs  to  the  point  known  as  Maumelle,  by  employees  of  the  lumber 
company,  which  owns  and  operates  for  this  purpose  three  locomotives 
and  70  logging  cars.  From  Maumelle  the  loaded  cars  are  hauled  by 
the  locomotive  of  the  tap  line  to  the  pond,  where  the  trainmen  assist 
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the  employees  of  the  mill  in  unloading  the  logs.  For  the  movement 
of  the  logs  from  Maumelle  to  the  mill  the  tap  line  charges  the  lumber 
company  2  cents  per  100  pounds,  but  40  per  cent  of  this  amount  is  sub- 
sequently refunded,  pound  for  pound,  when  the  lumber  is  shipped  out. 
The  tap-line  engine  switches  the  empty  cars  furnished  by  the  Iron 
Mountain  and  switches  the  loaded  cars  from  the  mill  to  the  point  of 
interchange  with  the  Iron  Mountain,  a  distance  of  about  one-eighth  of 
a  mile.  This  service  is  paid  for  by  the  divisions,  where  joint  rates  are 
in  effect.  There  are  joint  rates  to  practically  all  points  except  desti- 
nations in  the  states  of  Arkansas,  Oklahoma,  Louisiana,  and  Texas, 
the  joint  rates  being  uniformly  2  cents  higher  from  points  on  the  tap 
line  than  from  the  junction  point  The  tap  line  receives  a  division 
of  5  and  6  cents  per  100  pounds,  which  includes  the  2-cent  arbitrary. 
In  other  words,  the  Iron  Mountain  shrinks  its  rate  3  and  4  cents  per 
100  pounds.  There  are,  as  heretofore  stated,  no  joint  rates  to  Ar- 
kansas, Oklahoma,  Louisiana,  and  Texas.  On  shipments  to  points  in 
those  states  the  tap  line  receives  a  switching  charge  of  .$3  a  car,  which 
is  paid  by  the  lumber  company  or  its  customer  in  addition  to  the  rate 
of  the  Iron  Mountain.  The  stave  men  who  ship  over  the  tap  lino 
to  Arkansas  points  do  not  have  the  benefit  of  joint  rates,  but  pay 
a  local  charge  to  the  tap  line  in  addition  to  the  rates  of  the  Iron 
Mountain.  Their  traffic,  however,  is  inconsiderable  in  amount,  the 
total  movements  of  staves  for  the  year  covered  by  the  record  being 
300  tons  and  the  traffic  of  the  hardwood  lumber  mill  amounting  to 
7,000  tons,  out  of  a  total  movement  over  the  tap  line  amounting  to 
upward  of  105,000  tons.  No  other  freight  was  shipped  out  over  the 
tap  line,  and  the  inbound  freight  was  limited  to  a  small  quantity  of 
hay,  coal,  castings,  and  merchandise,  largely  if  not  wholly  for  the 
lumber  company  or  its  employees.  The  traffic  of  the  lumber  company 
was  nearly  $i\  per  cent  of  the  whole  tonnage. 

Approximately  40  per  cent  of  the  product  of  the  Neimeyer  Lumber 
Company  is  switched  by  the  Iron  Mountain  to  Little  Rock  and  deliv- 
ered to  the  Rock  Island,  which  absorbs  the  Iron  Mountain  charge  of 
$3.50  per  car  and  in  addition  pays  the  Little  Rock,  Maumelle  A 
Western  a  division  of  5  and  G  cents  per  100  pounds. 

The  officers  of  the  tap  line,  with  one  exception,  are  officers  also  of 
the  lumber  company,  and  receive  substantial  salaries  from  the  tap  line. 
Through  their  connections  with  the  tap  line  the  officers  of  the  lumber 
company  enjoy  passes  over  the  trunk  lines,  which  they  freely  use. 

The  tap  line  is  operated  at  a  profit,  its  operating  revenues  for  the 
year  1010  bein^r  $-17,341.83,  and  its  operating  expenses,  $22,607.58,  in- 
cluding substantial  salaries  to  its  officers,  who  are  officers  also  of  the 
lumber  company.  The  net  operating  revenue  was  therefore  $24,734.25, 
against   which    is  charged   taxes   and   interest  to  the   amount    of 
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$22,231.12  on  the  bonds  held  by  stockholders  of  the  lumber  company. 
It  had  a  low  operating  ratio,  47.7  per  cent 

The  engine  and  cars  of  the  tap  line  are  repaired  by  the  lumber 
company  in  its  shops  at  Becker,  and  the  cost  is  charged  against  the 
railroad. 

BEIRNE  A  CLEAR  LAKE  RAILROAD. 

The  Beirne  &  Clear  Lake  Railroad  is  a  narrow-gauge  tap  line  built 
to  serve  the  mill  of  the  Penn  Lumber  Company  at  Beirne,  Ark. 
The  two  companies  are  identical  in  interest  The  tap  line  consists  of 
•ty  miles  of  track,  constructed  some  years  ago  at  a  cost  shown  on  its 
books  as  $8,000 ;  but  it  was  not  incorporated  until  March,  1909,  being 
operated  previous  to  that  date  as  an  unincorporated  logging  road. 
The  lumber  company  also  has  4£  miles  of  unincorporated  track  which 
it  leases  to  the  tap  line  for  a  consideration  of  $300  per  year.  The 
mill  of  the  Penn  Lumber  Company  is  one-half  mile  from  the  junction 
with  the  Iron  Mountain.  There  is  also  a  small  stave  mill  and  a  manu- 
facturer of  hickory  bolts  and  shafts  at  Hartley,  where  the  unincor- 
porated tracks  meet  the  incorporated  tracks. 

The  entire  traffic  of  the  Beirne  &  Clear  Lake  consists  of  forest 
products,  practically  all  of  which  is  the  property  of  the  Penn  Lum- 
ber Company,  and  on  which  it  receives  a  division  from  the  Iron 
Mountain  of  2  cents  per  100  pounds,  the  joint  rates  being  the  same  as 
the  rates  of  the  Iron  Mountain  from  the  junction  point  The  tap 
line  charges  the  lumber  company  $3  per  1,000  feet  for  hauling  the 
logs  from  the  timber  to  the  junction  between  the  unincorporated 
and  the  incorporated  tracks.  It  operates  a  logging  train  daily  and 
employs  one  train  crew,  a  switch  engine  crew,  and  one  section  gang. 
It  has  nothing  in  the  way  of  scales  or  warehouses,  and  its  equip- 
ment is  limited  to  2  locomotives  and  12  log  cars.  Its  operating 
expenses  are  slightly  in  excess  of  the  revenues.  Although  receiving 
a  division  under  the  claim  of  being  a  common  carrier,  subject  to  the 
act,  it  did  not  file  an  annual  report  with  the  Commission  until  the 
last  fiscal  year. 

MISSISSIPPI,  ARKANSAS  A  WE8TERN  RAILWAY. 

The  Mississippi,  Arkansas  &  Western  Railway,  consisting  of  8 
miles  of  main  track,  was  acquired  by  the  Bliss-Cook  Oak  Company, 
which  now  controls  it,  in  1904  or  1905,  when  that  company  took  over 
all  the  property  of  the  Chico  Lumber  Company,  including  stock  in 
the  tap  line  corporation  to  the  amount  of  $220,000  and  bonds  of  the 
same  face  value.  The  tap  line  had  been  incorporated  in  1902,  and 
it  is  admitted  to  be  overcapitalized. 

The  mill  of  the  lumber  company  manufactures  hardwood  lumber 
and  is  located  about  1£  miles  from  the  rails  of  the  Iron  Mountain. 

23  i.  c.  a 


308  INTERSTATE   COMMERCE  COMMISSION  REPORTS. 

In  addition  to  the  tap  line  the  lumber  company  has  20  miles  of  unin- 
corporated tracks  extending  from  the  end  of  the  tap  line  into  and 
through  the  timber.  The  tap  line  has  4  locomotives,  20  box  and 
flat  cars,  and  53  log  cars.  There  are  two  train  crews  who  work 
jointly  for  the  lumber  company  and  the  tap  line.  It  has  not  had 
through  rates  on  lumber  with  the  Iron  Mountain  for  the  past  two  or 
three  years;  and  the  joint  rates  formerly  in  effect  were  1  cent  per 
100  pounds  higher  than  the  Iron  Mountain  rate  from  the  junction 
point;  the  net  allowance  then  paid  to  the  tap  line  was  1  cent  and 
2  cents  per  100  pounds.  Passengers  are  carried  without  charge. 
Since  the  cancellation  of  the  joint  rates  and  the  discontinuance  of 
divisions  a  charge  of  about  $2.00  per  car  has  been  made  against  the 
lumber  company  for  hauling  the  logs  over  the  incorporated  tracks  to 
the  mill.  The  unincorporated  tracks  are  operated  by  the  lumber 
company  itself.  The  tap  line  docs  not  make  any  charge,  as  the  record 
clearly  states,  for  the  less  than  carload  movements  of  staves,  products, 
and  supplies,  amounting  to  about  a  carload  a  week,  which  it  makes 
for  the  fa  rind's  along  its  line.  Its  traffic  during  the  year  covered  by 
the  record  amounted  to  4,229  carloads  of  logs  and  G05  carloads  of 
lumber.  These  figures  are  understood  to  include  100  carloads  of  logs 
which  it  hauled  for  a  lumber  company  having  a  mill  some  distance 
away  on  the  Iron  Mountain  and  for  which  it  made  a  charge  of  $2.50 
per  car  for  the  movement  from  the  loading  point  to  the  junction  with 
the  Iron  Mountain.  It  also  claims  to  have  handled  during  the  year 
mentioned  five  or  six  carloads  of  staves,  on  which  it  received  a  divi- 
sion of  the  joint  rate  then  in  effect  with  the  Iron  Mountain,  and  20 
carloads  of  stave  bolts. 

The  annual  report  for  the  fiscal  year  ending  June  30,  1910,  shows 
a  net  operating  revenue  of  $7,242.53  available  for  the  payment  of  in- 
terest and  taxes,  which  exceeded  that  amount,  leaving  a  loss  for  the 
year.     It  had,  however,  a  surplus  of  $12,010.13  from  previous  years. 

The  allowances  which  the  Mississippi,  Arkansas  &  Western  for- 
merly received  were  cut  off  by  the  Iron  Mountain  as  the  result  of  our 
decision  in  Fathaner  v.  St.  L.,  /.  M.  c6  S.  Ry.  Co.,  18  I.  C.  C,  517. 
An  opportunity  was  afforded  in  this  proceeding  for  a  full  statement 
of  the  affairs  of  the  tap  line  and  its  controlling  lumber  company,  and 
the  facts  here  briefly  set  forth  were  then  developed. 

IlKAffliKX    A    orAriUTA    RIVER    RAILROAD. 

The  mill  of  the  Cottm  licit  Lumber  Company  nt  Best,  Ark- 
was  erected  in  1SS5  and  is  served  by  the  St.  Louis  Southwestern  Rail- 
way Company.  The  tracks  and  equipment  which  the  lumber  company 
constructed  and  acquired  a  few  years  later  for  the  hauling  of  logs 
to  its  mill  were  conveyed  in  1JJ04  to  a  railroad  corporation  which  it 
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then  created,  known  as  the  Beanlen  &  Ouachita  River  Railroad  Com- 
pany. The  new  corporation,  as  is  admitted  of  record,  was  formed 
for  the  purpose  of  legalizing  allowances  out  of  the  published  rates. 
Its  capital  stock,  amounting  to  $28,000,  was  distributed  among  the 
stockholders  of  the  lumber  company  as  a  stock  dividend,  and  the 
shares  in  the  two  companies  are  now  held  substantially  by  the  same 
persons  and  in  the  same  proportion.  It  has  no  bonded  or  other  in- 
debtedness, the  capitalization  representing  the  cost  of  the  road  except 
for  some  seven  or  eight  thousand  dollars  expended  out  of  earnings 
for  betterments. 

The  tracks  of  the  tap  line  extend  from  the  mill  at  Best  for  a  dis- 
tance of  14  miles  to  a  point  known  as  Caney,  from  which  unincor- 
porated logging  spurs  extend  into  the  woods.  The  equipment  of  the 
tap  line  consists  of  1  box  car  and  50  logging  cars,  together  with 
3  locomotives,  2  of  which  are  exclusively  use'd  by  the  lumber  com- 
pany for  the  movement  of  carloads  of  logs  over  the  unincorporated 
spurs  to  Caney.  From  that  point  the  logs  are  hauled  by  the 
tap  line  to  the  mill.  The  tap  line  makes  a  charge  of  10£  cents  per 
ton  against  the  lumber  company,  which  is  intended  to  cover  the  use 
of  the  tap  line  locomotives  and  logging  cars  on  the  unincorporated 
spurs  in  the  woods,  and  the  unloading  of  the  logs  by  the  trainmen  of 
the  tap  line  at  the  mill.  The  empty  cars  are  placed  at  the  mill  by 
the  trunk  line,  which  subsequently  moves  the  loaded  cars  out.  The 
tap  line  is  accorded  a  division  of  from  1  to  2£  cents  per  100  pounds 
out  of  the  published  rates.  There  are  no  joint  rates  either  for  class 
freight  or  for  other  commodities  than  lumber;  such  merchandise  as 
is  handled  pays  a  local  rate  to  or  from  the  junction  point  in  addition 
to  the  charge  of  the  trunk  line.  The  traffic  includes  an  occasional 
carload  of  cotton,  fertilizer,  feed,  or  supplies,  of  which  a  substantial 
proportion  is  for  the  lumber  company  and  its  employees.  More 
than  95  per  cent  of  the  tonnage,  amounting  for  the  year  1910  to 
58,000  tons,  consisted  of  logs  handled  for  the  lumber  company.  There 
is  one  train  daily  in  each  direction  operated  on  an  irregular  schedule, 
on  which  passengers  are  permitted  to  ride  without  charge.  The  em- 
ployees consist  of  one  train  crew  and  one  gang  of  track  men.  The 
woods  foreman  of  the  lumber  company  acts  as  agent  for  the  tap  line 
at  Caney. 

Annual  reports  are  filed  with  the  Commission  and  show  that  the 
operation  of  the  tap  line  is  profitable. 

r 

ARKANSAS   EASTERN   RAILROAD. 

In  1907  the  Baker  Lumber  Company,  whose  hardwood  sawmill  is 
located  on  the  line  of  the  Frisco  at  Turrell,  Ark.,  incorporated  the 
main  line  of  its  logging  road,  extending  from  the  mill  for  a  distance 
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to  the  mill  and  lumber  to  the  landing,  from  which  the  lumber  is 
taken  by  steamer  up  the  river.  Later  the  line  of  the  Frisco  was 
built  in  through  Blytheville  and  Luxora,  and  a  spur  track  1£  miles 
long  was  built  from  the  mill  to  a  connection  with  that  trunk  line  at 
Burdette  junction.  The  lumber  company  subsequently  incorporated 
the  tap  line  as  the  Blytheville,  Burdette  &  Mississippi  River  Rail- 
Road  Company,  in  1906,  and  took  $100,000  in  stock  and  the  same 
amount  in  bonds  in  exchange  for  the  railway  tracks  and  equipment. 
Additional  stock  to  the  amount  of  $40,000  has  since  been  issued,  prac- 
tically all  of  which  is  in  the  hands  of  shareholders  of  the  lumber 
company.  The  statement  made  in  the  brief  is  that  most  of  the  stock 
of  the  tap  line  is  held  in  trust  for  the  stockholders  of  the  lumber 
company.  In  addition  to  the  tracks  referred  to,  there  are  three 
so-called  branches  which  are  apparently  nothing  but  temporary  spurs 
used  in  the  logging  operations  of  the  lumber  company.  An  extension 
is  planned  from  Burdette  northward  to  Blytheville,  a  town  of  some 
importance,  where  a  connection  will  be  effected  with  the  Cotton  Belt; 
and  it  is  said  that  this  will  be  for  the  purpose  of  serving  the  general 
public  rather  than  in  the  interest  of  the  milL  It  will  be  observed, 
however,  that  if  constructed  the  track  from  Burdette  to  Blytheville 
will  parallel  the  Frisco.  Moreover,  the  tap  line  as  it  at  present  exists 
is  nowhere  more  than  1£  miles  from  the  line  of  the  Frisco.  It  is 
apparent  therefore  that  the  claims  it  makes  for  future  development 
as  a  carrier  serving  the  public  are  without  foundation,  except  so  far 
as  they  involve  dividing  the  traffic  of  that  country  with  the  Frisco. 
It  is  said  that  only  41  per  cent  of  the  revenue  of  the  tap  line  for  the 
year  1910  accrued  on  the  tonnage  of  the  Three  States  Lumber  Com- 
pany. In  other  words,  the  statement  made  of  record  is  that  9,167,500 
pounds  of  forest  products  and  691,612  pounds  of  other  freight  were 
handled  for  the  Three  States  Lumber  Company,  for  a  total  charge  of 
$2,000.24,  while  19,906,512  pounds  of  forest  products  were  handled  for 
others  at  a  charge  of  $3,666.88,  with  miscellaneous  freight  weighing 
122,525  pounds,  on  which  the  charges  were  $37.60.  A  close  analysis 
of  these  figures  and  other  statements  made  of  record,  however,  will 
not  verify  the  claims  made  by  the  tap  line.  The  principal  shippers 
that  are  mentioned  on  the  record  other  than  the  Three  States  Lum- 
ber Company  are  a  small  manufacturer  of  scythe  handles,  and  a 
cooperage  company,  which  is  owned  by  one  of  the  stockholders  of  the 
lumber  company  and  obtains  practically  all  of  its  raw  material  from 
the  lumber  company,  as  is  admitted  of  record. 

The  equipment  of  the  tap  line  consists  of  4  locomotives  and  19 
flat  cars.  The  lumber  company  owns  the  logging  cars.  There  is  a 
warehouse  and  platform  at  Burdette  and  a  shed  or  station  building  at 
the  river  landing.  The  officers  of  the  tap  line  receive  no  salaries;  and 
the  salary  of  the  agent  at  Burdette,  who  makes  out  through  billing,  is 
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paid  by  the  lumber  company,  whose  clerks  keep  the  books  of  the  tap 
line  without  charge.  When  the  mills  are  in  operation  two  log  trains 
are  run  daily  in  each  direction  between  Burdette  and  the  woods  to  the 
westward.  Trainloads  of  lumber  are  hauled  from  Burdette  to  the 
connection  with  the  Frisco  as  occasion  requires.  The  service  from 
Burdette  to  the  river  landing  is  irregular,  but  the  trains  meet  all  steam- 
boats. Passengers  are  permitted  to  ride  on  the  train  without  charge. 
For  the  movement  of  logs  to  the  mill  the  tap  line  charges  the 
lumber  company  2  cents  per  100  pounds.  It  receives  an  additional  2 
cents  or  3  cents  per  100  pounds  from  the  Frisco  as  an  allowance 
out  of  the  joint  rates  for  the  movement  of  the  lumber  from  the 
mill  to  the  Frisco.  For  the  lumber  delivered  to  the  steamers  at 
Wolverton  Landing  the  tap  line  charges  2  cents  per  100  pounds.  It 
furnishes  the  cars  for  such  shipments,  whereas  on  traffic  moving  over 
the  Frisco  the  car  is  supplied  by  the  trunk  line. 

BROOKINGS  <&  PEACH  ORCHARD  RAILROAD. 

The  hardwood  mill  of  the  Harris  Manufacturing  Company,  at 
Brookings,  on  the  bank  of  the  Black  River,  in  the  state  of  Arkansas, 
and  the  equipment  and  narrow-gauge  track  of  the  Brookings  &  Peach 
Orchard  Kail  road,  extending  from  that  mill  to  the  line  of  the  Iron 
Mountain,  a  distance  of  3  miles,  were  purchased  in  1907  by  the  Quell- 
malz  Lumber  &  Manufacturing  Company.  The  mill  and  the  tap 
line  are  substantially  one  investment.  The  latter  was  not  incor- 
porated, however,  until  1908,  when  its  track  was  rebuilt  by  the  present 
owners  and  changed  to  standard  gauge.  The  officers  of  the  tap  line 
are  officers  also  of  the  lumber  company;  and  while  they  receive  no 
salaries  from  the  tap  line  they  are  accorded  annual  and  trip  passes 
for  interstate  use  by  the  trunk  lines.  In  addition  to  its  capital  stock 
of  $6,000.  the  tap  line  owes  the  lumber  company  nearly  $10,000  on 
account  of  purchases  of  steel  and  equipment.  It  has  one  locomotive 
and  four  freight  cars,  two  of  which  are  only  5-ton  capacity.  It  has 
no  station  buildings,  track  scales,  or  other  facilities  for  handling 
carload  or  less-than-carload  freight  It  has  put  in  operation  since 
the  hearing  a  boat  and  barge,  which  it  uses  for  hauling  ties  and 
stave  bolts  on  the  Black  River  and  tributary  waters.  Its  locomotive 
hauls  out  one  lumber  train  daily,  on  an  irregular  schedule;  the  tap 
line  carries  no  passengers. 

The  logs  are  floated  down  the  Black  River  to  the  mill  at  Brookings. 
The  lumber  is  moved  by  the  tap  line  for  a  distance  of  3  miles  to  the 
Iron  Mountain.  For  this  service  it  receives  3  cents  per  100  pounds 
out  of  the  joint  rates  published  by  the  Iron  Mountain,  which  are  1 
cent  higher  than  the  rate  from  the  junction  point,  so  that  the  net 
contribution  by  the  Iron  Mountain  out  of  its  revenues  is  2  cents  per 
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100  pounds.  In  addition  to  the  mill  of  the  Quellmalz  Company 
there  are  three  small  sawmills,  each  having  a  capacity  of  10,000  to 
15,000  feet  daily,  which  use  the  facilities  of  the  tap  line.  Their 
entire  tonnage  for  the  year  1910,  however,  was  but  960  tons,  or 
apparently  about  40  carloads.  The  output  of  the  Quellmalz  mill 
during  the  same  period  was  approximately  8,000  tons.  In  addition 
to  the  products  already  referred  to,  the  only  traffic  handled  by  tht 
tap  line  during  the  year  1910  was  1  carload  of  corn.  Brookings 
is  described  as  a  mill  and  farm  town,  with  a  population  of  150,  with 
a  company  store.  While  the  tap  line  owns  its  right  of  way,  the  record 
indicates  that  practically  all  the  land  on  both  sides  of  the  river  is 
owned  by  the  Quellmalz  Company. 

CROSSETT  RAILWAY. 

The  mill  of  the  Crossett  Lumber  Company  is  at  Crossett,  Ark., 
where  terminate  branch  lines  of  the  Rock  Island,  Iron  Mountain, 
and  Arkansas,  Louisiana  &  Gulf  Railroads.  The  lumber  company 
controls,  and  operates  in  the  interest  of  its  mill,  a  tap  line  known 
as  the  Crossett  Railway  connecting  with  the  three  trunk  lines  at 
Crossett.  At  the  date  of  the  hearing  the  tap  line  owned  10  miles  of 
track  extending  northward,  closely  paralleling  for  some  distance 
the  rails  of  the  Rock  Island;  and  beyond  this  track  it  leased  about  5 
miles  of  unincorporated  spurs  owned  by  the  lumber  company.  The 
cost  of  the  tap  line,  including  about  5  miles  of  so-called  terminals  in 
and  about  the  mill  and  extending  to  the  trunk  lines, is  stated  on  the  brief 
at  $120,000.  The  capital  stock  of  the  railroad  corporation  amounts, 
however,  to  but  $25,000,  all  of  which  was  issued  to  the  lumber  com- 
pany in  1905,  when  the  tap-line  corporation  was  formed,  in  exchange 
for  10  miles  of  track  and  equipment.  The  tap  line  owns  2  locomo- 
tives but  no  cars;  it  leases  80  logging  cars  from  the  lumber  company 
at  an  annual  rental  of  $22,500,  or  an  average  of  more  than  $280  per 
car.  The  original  cost  of  the  cars  was  less  than  $400  and  they  are 
kept  in  repair  by  the  lumber  company.  The  tap  line  has  no  salaried 
employees  excepting  its  trainmen  and  trackmen  and  one  car  inspector. 
Its  officers  receive  their  entire  salary  from  the  lumber  company,  whose 
clerks  are  employed  by  the  tap  line  for  an  arbitrary  charge  of  $100 
per  month,  to  keep  its  accounts  and  perform  its  clerical  services. 

The  lumber  company  loads  the  logs  on  the  cars  and  hauls  them 
over  its  private  unincorporated  spurs  to  the  point  of  connection  with 
the  track  that  it  leases  to  the  tap  line;  from  that  point  the  logs  are 
hauled  by  the  tap  line  over  the  leased  track  and  then  over  the  track 
it  owns  to  the  mill,  where  they  are  unloaded  by  the  trainmen  into 
the  pond.  No  charge  is  made  by  the  tap  line  for  this  service.  The 
shipments  of  lumber,  for  which  empty  cars  are  furnished  by  the 
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trunk  lines,  are  switched  by  the  tap  line  from  the  mill  to  the  Iron 
Mountain,  a  distance  of  one-quarter  mile,  or  one-half  mile  to  the 
Rock  Island.  The  trunk  lines  allow  out  of  their  earnings  from  2  to 
4\  cents  per  100  pounds,  which  is  intended  to  cover  the  movement 
of  the  logs  into  the  mill  and  the  lumber  out.  Under  a  formal  con- 
tract with  the  Rock  Island  the  tap  line  has  agreed  to  deliver  to  that 
company  not  less  than  50  per  cent  of  its  outbound  lumber  tonnage. 
About  40  per  cent  is  actually  delivered  to  the  Iron  Mountain  and 
something  less  than  10  per  cent  to  the  Arkansas,  Louisiana  &  Gulf. 

The  tap  line  does  not  carry  passengers,  but  permits  persons  to 
ride  on  its  trains  without  charge;  and  for  the  fiscal  year  1910  its 
annual  report  to  the  Commission  indicates  that  its  entire  traffic, 
amounting  to  25*2,073  tons,  was  forest  products,  of  which  95  per 
cent  was  supplied  by  the  lumber  company,  and  5  per  cent  by  other 
persons,  who  cut  their  timber  on  the  lands  of  the  lumber  company, 
as  the  record  indicates.  The  statement  on  the  annual  report,  how- 
ever, does  not  accord  with  the  record,  where  it  is  claimed  that  19 
carloads  of  merchandise  and  the  same  number  of  carloads  of  forest 
products  were  handled  during  the  year  1910,  in  which  neither  the 
tap  line  nor  the  lumber  company  had  any  interest.  This  outside 
tonnage  is  said  to  have  increased  to  180  cars  during  the  six  months 
ending  December  31,  1910.  Mention  is  made  on  the  record  of  a  small 
mill  at  Crossett,  owned  by  the  lumber  company  and  leased  to  another 
lumber  company,  which  purchases  its  logs  from  the  Crossett  Lum- 
ber Company  and  has  them  hauled  in  by  the  tap  line.  The  impres- 
sion sought  to  be  made  by  the  tap  line  on  the  record  is  that  the 
timber  holdings  of  the  Crossett  Lumber  Company,  which  had 
amounted  to  over  200.000  acres,  were  nearly  all  cut,  and  that  there- 
fore "  the  tonnage  of  the  Crossett  Lumber  Company  will  disappear 
bv  Julv,  1911."  The  fact,  however,  as  disclosed  bv  a  careful  exam- 
ination  of  the  testimony,  is  that  the  lumber  company  owns  or  is 
contemplating  acquiring  extensive  additional  timber  holdings  south 
of  Crossett,  which  will  l>e  reached  by  proposed  extensions  of  the 
line  in  the  opposite  direction  from  that  now  taken.  There  remains 
a  large  quantity  of  hardwood  which  is  available  for  cutting  on  its 
lands  that  have  been  denuded  of  yellow  pine.  It  threatens  on 
the  one  hand  that  if  the  Commission  holds  that  the  tap  line  is  not 
a  common  carrier  it  will  remove  and  take  up  its  rails  and  withdraw 
entirely  from  the  railroad  business,  because  without  its  interstate 
business  it  would  be  most  unprofitable.  On  the  other  hand  it  boasts 
of  large  plans  for  future  development;  one  proposition  stated  on  the 
record  being  an  extension  of  a  few  miles  to  meet  the  Wilmar  A 
Saline  Kailroad.  another  tap  line,  with  which  it  would  then  con- 
solidate,  making  "54   miles   of   railway   under   one   management." 
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Another  possibility  mentioned  is  the  acquisition  of  the  line  by  one 
of  the  connecting  trunk  lines. 

The  reports  to  the  Commission  indicate  a  gross  operating  revenue 
for  the  year  1910  of  $71,745.05,  and  a  net  operating  revenue  of 
$35,593.12.  After  payment  of  taxes  and  paying  to  the  lumber  com- 
pany $5,193.3G  for  lease  of  track  and  $22,500  for  lease  of  equip- 
ment, it  had  a  net  income  for  the  year  of  $7,643.51,  making  a  total 
surplus  from  its  operations  to  June  30,  1910,  of  $31,681.46.  The 
officers  of  the  lumber  company,"  through  their  connection  with  the 
tap  line,  have  the  benefit  of  free  interstate  passes,  which  they  do  not 
hesitate  freely  to  use. 

FORDYCE  &  PRINCETON  RAILROAD. 

The  Fordyce  Lumber  Company  was  incorporated  in  1890,  and 
erected  its  mill  at  Fordyce,  Arkansas,  about  1  mile  from  the  line  of 
the  Cotton  Belt  System.  In  the  same  year  and  as  part  of  the  same 
investment,  the  Fordyce  &  Princeton  Railroad  Company  was  organ- 
ized and  laid  a  track  from  the  Cotton  Belt  to  the  plant.  When  the 
mill  was  opened  the  track  was  extended  northward  into  the  timber  for 
the  purpose  of  hauling  logs.  From  the  beginning  the  tap  line  has 
been  operated  primarily  as  a  facility  of  the  mill.  Its  main  stem  runs 
northward  from  the  mill  for  a  distance  of  221  miles  to  a  point  known 
as  Old  Junction.  It  parallels,  within  a  distance  of  about  a  mile,  the 
line  of  the  Rock  Island,  which  was  subsequently  built  through  For- 
dyce and  crosses  the  Rock  Island  near  Old  Junction.  From  a  point 
named  Cynthiana,  where  there  are  two  farmhouses,  there  is  a  branch 
6  miles  in  length  crossing  the  Rock  Island  and  running  to  Dobbs  Mill, 
where  there  is  a  small  hardwood  mill,  and  thence  to  Trigg,  a  settle- 
ment where  the  lumber  company  has  a  store.  This  line,  from  Cyn- 
thiana to  Trigg,  was  built  by  the  lumber  company  and  transferred 
to  the  incorporated  tap  line  shortly  before  the  hearing  for  a  con- 
sideration of  $42,000.  The  lumber  company  has  an  unincorporated 
logging  track  connecting  with  the  tap  line  at  Old  Junction  and 
several  miles  of  unincorporated  spurs  in  the  vicinity  of  Trigg.  The 
equipment  of  the  tap  line  consists  of  1  locomotive,  4  box  and  67  log- 
ging cars.  The  lumber  company  uses  on  its  unincorporated  tracks 
three  Shay  geared  locomotives. 

Mention  is  made  on  the  record  of  a  stave  company  which  has  a 
mill  at  Fordyce,  and  a  manufacturer  of  spokes,  handles,  and  other 
hardwood  products  that  is  erecting  a  mill  at  the  same  point  Neither 
of  these  industries,  however,  is  on  the  rails  of  the  tap  line,  but  they 
obtain  a  considerable  quantity  of  logs  from  the  Fordyce  Lumber 
Company.  There  are  also  a  few  small  shippers  of  staves  along  the 
tap  line.    But  the  tap  line  runs  so  near  to  the  Rock  Island  that  any 
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traffic  it  receives  or  originates  must  necessarily  be  taken  at  the  ex- 
pense of  the  trunk  lines.  It  does  not  participate  in  joint  rates  on 
any  commodities  other  than  lumber  outbound  and  coal  inbound. 
The  merchandise,  amounting  to  265  tons,  which  it  handled  during 
the  year  1910,  paid  the  local  charge  of  the  tap  line  in  addition  to 
the  rates  of  the  trunk  line.  The  shipments  of  staves  and  stave  bolts 
moved  during  the  same  year  for  others  than  the  lumber  company 
amounted  to  4,288  tons,  and  it  is  understood  that  this  moved  on  a 
local  rate  to  Fordyce.  The  traffic  of  the  lumber  company  itself  in 
the  same  period  amounted  to  24,079  tons,  of  which  2G4  tons  was 
hay  and  grain  and  the  rest  lumber.  The  tap  line  runs  two  log  trains 
daily  in  each  direction,  but  does  not  carry  passengers  for  hire. 

The  logs  are  loaded  on  the  unincorporated  tracks  by  the  employees 
of  the  lumber  company,  and  its  locomotives  deliver  the  cars  at  the 
junction  with  the  incorporated  tap  line.  They  are  then  taken  by 
the  tap  line,  without  cost  to  the  lumber  company,  to  the  mill.  The 
tap  line  moves  the  lumber  from  the  mill  to  the  line  of  the  Rock 
Island  or  Cotton  Belt,  a  distance  of  about  a  mile.  It  receives  from 
the  Rock  Island  divisions  ranging  from  2  to  4J  cents  per  100  pounds, 
and  from  the  Cotton  Belt  2£  to  3  cents.  There  is  a  contract  between 
the  lumber  company,  the  tap  line,  and  the  Rock  Island  providing 
for  these  divisions  and  requiring  the  delivery  of  at  least  50  per  cent 
of  its  traffic  to  that  company.  The  record  indicates  that  the  most 
of  the  lumber  goes  to  destinations  where  the  division  is  4  and  4} 
cents. 

The  tap  line  claims  to  perform  a  switching  service  on  shipments 
interchanged  between  the  Cotton  Belt  and  the  Rock  Island  at 
Fordyce,  its  revenue  in  the  year  1910  on  that  account  being  $1,145. 

The  annual  report  to  the  Commission  indicates  the  payment  of  a 
dividend  aggregating  $5,430  during  the  year  1910.  After  the  pay- 
ment of  this  dividerd  a  deficit  was  created  by  the  writing  off  of 
accrued  depreciation  on  road  and  equipment. 

110MAX  A  SOUTHEASTERN  RAILWAY. 

The  main  track  of  the  Homan  &  Southeastern  Railway  Company 
is  12  miles  long  and  connects  with  the  Iron  Mountain  at  Homan, 
Ark.    The  mill  that  it  serves  is  about  1,000  feet  from  the  Iron  Moun- 
tain right  of  way.  and  is  named  on  the  record  as  Arthur.    The  other 
end  of  the  track  is  in  the  timber  and  bears  no  name.    The  tap  line 
also  operates  several  miles  of  logging  spurs.    Its  equipment  consists 
of  2  locomotives.  2  Hat  and  15  log  cars:  and  one  logging  train  runs 
in  each  direction,  on  which  passengers  are  carried  free.     A 
train  is  sometimes  run  when  a  carload  of  freight  other  than 
itxlucts  is  offered  for  movement. 
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The  mill  was  apparently  erected  in  1904  by  the  Kelly  Lumber 
Company,  which  had  previously  been  in  business  elsewhere.  Shortly 
thereafter  the  tap  line  was  built,  and  was  incorporated  as  the  Homan 
&  Southern,  having  at  that  time  6  miles  of  track,  that  has  since  been 
taken  up  and  entirely  relocated.  In  1906  the  Kelly  Lumber  Com- 
pany failed^  and  the  Homan  Lumber  Company  took  over  the  prop- 
erty. At  the  same  time  the  Homan  &  Southeastern  was  organized 
and  succeeded  the  Homan  &  Southern.  In  1909  the  mill  at  Homan 
and  the  entire  capital  stock  of  the  Homan  &  Southeastern,  amounting 
to  $27,000,  was  purchased  by  J.  A.  Brown  &  Company,  the  Homan 
Lumber  Company  at  that  time  having  cut  off  most  of  its  timber. 
The  vendees  were  not  prepared  to  begin  logging  their  own  timber, 
and  therefore  leased  the  mill  to  the  Homan  Lumber  Company,  which 
continued  to  operate  it  until  December,  1910,  when  the  mill  was  de- 
stroyed by  fire.  At  the  time  of  the  hearing  it  was  being  rebuilt  by 
Brown.  The  Homan  Lumber  Company  was  itself  building  a  new 
mill  on  the  Red  River  about  3\  miles  away,  and  was  constructing 
about  a  mile  of  railroad  to  connect  with  the  Iron  Mountain. 

There  are  said  to  be  a  number  of  farms  along  the  tap  line  and 
the  country  is  developing.  The  traffic  of  the  tap  line  during  the 
year  1010,  however,  was  almost  entirely  lumber,  there  being  but  306 
tons  of  cottonseed,  farm  products,  and  merchandise,  the  lumber 
weighing  10,344  tons,  with  some  three  or  four  times  that  weight  of 
logs  moving  into  the  mill.  For  the  fiscal  year  1909  the  lumber  move- 
ment exceeded  29,000  tons. 

The  Homan  &  Southeastern  is  a  party  to  joint  rates  published 
by  the  Iron  Mountain  that  are  1  cent  higher  than  the  rates  from 
mills  on  the  trunk  line  itself.  The  Iron  Mountain  allows  the  tap 
line  from  4  to  5  cents  per  100  pounds,  which  includes  the  arbitrary 
of  1  cent.  On  such  other  traffic  as  it  has  the  tap  line  apparently 
makes  a  local  charge  in  addition  to  the  Iron  Mountain's  rate.  While 
the  mill  was  in  operation  the  logs  were  hauled  to  it  by  the  tap  line 
without  charge  against  the  lumber  company;  and  the  lumber  was 
switched  by  the  tap  line  for  a  distance  of  about  1,000  feet  from  the 
mill  to  the  Iron  Mountain. 

The  Homan  &  Southeastern  does  not  file  annual  reports  with  the 
commission. 

LITTLE  KOCK,  SHERIDAN  <fc  SALINE  RIVER  RAILWAY. 

The  Little  Rock,  Sheridan  &  Saline  River  Railway  Company  was 
chartered  in  February,  1802,  and  is  owned  by  the  William  Farrell 
Lumber  Company,  as  is  admitted  of  record.  The  track  of  the  tap 
line  is  narrow  gauge  and  runs  from  mill  at  Farrell,  Ark.,  to  a  point 
in  the  timber  known  as  Craig's  Mill,  a  distance  of  17  miles.    The 
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equipment  consists  of  3  locomotives  and  36  cars.  There  are  unin- 
corporated logging  spurs  owned  by  the  lumber  company  which  it 
operates  with  engines  furnished  by  the  tap  line  at  a  charge  of  $20  per 
day,  including  fuel  and  the  crew.  The  tap  line  hauls  the  logs  to  the 
mill  and  charges  the  lumber  company  $4  per  car.  This,  however,  is 
later  refunded  when  the  lumber  is  shipped  out.  The  sawmill  is  about 
200  yards  from  the  main  track  of  the  Iron  Mountain;  the  planer  is 
somewhat  loss  distant.  But  apparently  all  of  the  manufactured 
lumber,  whether  planed  or  undressed,  is  switched  by  the  Iron  Moun- 
tain from  the  mill.  The  tap  line  receives  an  allowance  of  4  or  5  cents 
per  100  pounds  out  of  the  Iron  Mountain's  rates. 

The  timber  holdings  of  the  lumber  company  are  in  the  vicinity  of 
Craig's  Mill,  where  the  logging  spurs  are  laid,  and  aggregate  about 
54.000  acres.  The  traffic  handled  for  others  than  the  lumber  company 
amounted,  during  the  fiscal  year  1910.  to  only  110  tons,  and  consisted 
of  feed  and  general  merchandise,  while  the  lumber  shipped  by  the 
Farrell  Lumber  Company  exceeded  41,000  tons.  The  log  movement 
averages  10.000  cars  per  annum. 

The  capital  stock  issued  and  outstanding  amounts  to  $125,000;  and 
in  addition  the  Farrell  Lumber  Company  holds  bonds  in  the  tap  line 
to  the  amount  of  $75,000.  The  surplus  on  June  30,  1010,  was 
$14,290.01,  accumulated  since  1907. 

l'angtille  river  railway. 

The  L'Anguille  River  Railway  consists  of  1.7  miles  of  track,  laid 
in  what  is  described  on  the  brief  as  a  general  circular  direction  from 
the  right  of  way  of  the  Iron  Mountain  in  the  town  of  Marianna,  Ark., 
to  the  bank  of  the  L'Anguille  River,  where  the  mills  of  the  Indiana- 
Arkansas  Lumber  &  Manufacturing  Company  and  the  Miller  Lumbar 
Company  are  in  operation.  The  stockholders  of  those  companies  own 
all  of  the  stock,  amounting  to  $10,000.  in  the  tap  line.  It  is  stated 
of  record  that  one  "station  "'  on  the  road  is  the  loading  point  of  the 
Indiana-Arkansas  Company,  one  is  the  loading  point  of  the  Miller 
Lumber  Company,  and  the  other  "station  "  is  the  loading  point  of  the 
McDonald  Company.  The  tap  line  has  two  locomotives,  and  it  uses 
cars  furnished  by  the  Iron  Mountain.  No  passengers  are  carried, 
but  it  has  some  miscellaneous  freight  that  is  brought  in  by  a  packet 
line  and  which  it  switches  over  to  the  Iron  Mountain.  There  is  also 
a  small  brick  plant  that  furnishes  some  traffic.  Altogether  for  the 
year  1010  it  moved  223  carloads,  or  5,C>71  tons,  of  miscellaneous 
freight,  on  which  it  received  earnings  of  $2,458.14.  made  up  for  the 
most  part  of  local  charges  paid  by  the  shippers.  For  the  same 
Deriod  the  traffic  of  the  Indiana-Arkansas  Company  aggregated  631 
on  which  its  revenues  were  $5,893.74,  while  the  tonnage  of  the 
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Miller  Lumber  Company  amounted  to  552  cars,  on  which  the  revenue 
was  $5,700.04. 

The  logs  that  are  cut  by  the  mills  are  floated  down  the  river  or 
brought  in  by  barges  and  steamers.  For  the  movement  of  the  lumber 
from  the  mills  the  Iron  Mountain  makes  an  allowance  of  2  cents  per 
100  pounds  out  of  its  rate  from  Marianna.  The  only  joint  rates  are 
on  forest  products,  and  on  other  commodities,  such  as  brick  and  coal, 
the  tap  line  is  content  to  receive  a  switching  charge  of  $3  per  car, 
or  $5  per  car  on  cotton,  which  apparently  is  not  absorbed  by  the  Iron 
Mountain  but  is  paid  by  the  shipper. 

The  tap  line  was  incorporated  in  1902.  It  makes  annual  reports 
to  the  Commission,  from  which  it  appears  that  the  salaries  to  its 
officers  exceed  $6,000  per  annum. 

OUACHITA  VALLEY  RAILWAY. 

The  Ouachita  Valley  Railway  connects  with  the  Cotton  Belt  at 
Millville,  Ark.,  where  the  mill  of  the  Freeman-Smith  Lumber  Com- 
pany is  situate,  and  runs  in  a  southeasterly  direction  for  a  distance  of 
28  miles  to  Stark,  where  it  joins  the  Rock  Island  Railroad.  A  good 
deal  is  said  on  the  record  of  proposed  extension  of  the  line  to  reach 
certain  towns  and  farming  country.  There  are  said  to  be  one  or  two 
small  settlements  and  a  few  farms  on  the  line,  but  the  freight  in 
which  the  lumber  company  was  not  directly  interested  amounted  to 
but  450  tons  for  the  eighteen  months  ending  December  31,  1910. 
There  are  a  number  of  miles  of  unincorporated  logging  track  con- 
necting with  the  tap  line.  The  tap  line  itself  is  laid  with  a  light 
30-pound  rail,  but  it  owns  its  right  of  way.  It  has  5  locomotives,  2 
cabooses,  a  motor  car,  and  70  logging  cars.  One  mixed  lumber  and 
logging  train  runs  daily  in  each  direction  between  Millville  and 
Stark;  its  passenger  revenue  for  1910  amounted  to  $764.54.. 

The  tap  line  was  originally  built  by  the  lumber  company  nearly  20 
years  ago;  and  upon  its  incorporation  in  1904  the  track  and  equip- 
ment was  transferred  to  the  railroad  company  in  exchange  for  its 
capital  stock,  amounting  to  $100,000,  which  was  thereupon  distributed 
among  the  shareholders  of  the  lumber  company  as  a  dividend. 

The  logs  are  hauled  by  the  tap  line  from  the  loading  point  on  the 
unincorporated  tracks  to  the  mill  and  are  unloaded  at  the  mill  by 
the  trainmen.  A  charge  of  $i  per  car  is  made  against  the  lumber 
company,  which  is  supposed  to  include  the  expense  incurred  by  the 
tap  line  in  laying  and  changing  the  logging  spurs.  The  mill  is  at 
the  junction  with  the  Cotton  Belt  which  places  the  empties  and  takes 
away  the  loaded  cars  moving  over  that  route.  The  greater  propor- 
tion of  the  tonnage,  however,  is  delivered  to  the  Rock  Island,  requiring 
a  haul  by  the  tap  line  of  the  empty  and  loaded  cars  of  28  miles  from 
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the  mill  to  Stark.  When  the  Rock  Island  built  into  the  country,  in 
190G,  it  entered  into  its  standard  form  of  contract  with  the  Ouachita 
Valley  Railway,  requiring  the  routing  of  50  per  cent  of  its  traffic 
over  that  trunk  line  and  stipulating  for  the  payment  of  a  division 
of  from  2  to  5  cents  per  100  pounds.  The  Cotton  Belt  allows  from  1 
to  2i  cents  per  100  pounds.  The  excess  of  the  Rock  Island  divisions 
therefore  seems  to  be  sufficient  to  induce  a  28-mile  movement  by  the 
tap  line  in  preference  to  direct  delivery  to  the  Cotton  Belt.  There 
are  also  joint  commodity  rates  with  the  Rock  Island  on  fertilizer,  hay, 
feed,  and  coal,  but  on  most  of  the  miscellaneous  traffic,  amounting 
only  to  259  tons  in  1910,  local  rates  are  apparently  charged. 

SOUTHERN   PINE  SYSTEM. 

The  so-called  Southern  Pine  System  seems  to  be  an  informal  as- 
sociation of  four  tap  lines,  two  of  which,  known  as  the  Griffin,  Mag- 
nolia &  Western  Railway  Company  and  the  Saline  Bayou  Railway 
Company,  are  Arkansas  corporations,  and  the  others,  namely,  Enter- 
prise Railway  Company  and  Natchez,  Ball  &  Shreveport  Railway 
Company,  are  located  in  the  state  of  Louisiana.  The  precise  rela- 
tionship between  the  four  companies  as  respects  their  ownership 
or  control  is  not  definitely  disclosed  of  record;  but  the  fact  is  not 
important.  The  four  properties  are  similar  in  many  respects,  and 
their  methods  of  doing  business  do  not  differ  materially. 

The  Griffin,  Magnolia  &  Western  is  controlled  by  the  stockholders 
of  the  Louis  Werner  Saw  Mill  Company,  and  its  main  track,  18  miles 
in  length,  connects  with  the  Iron  Mountain  at  Griffin,  Ark.  The 
other  end  of  the  line  is  referred  to  on  the  record  as  Graham,  but  is 
named  on  the  annual  report  to  the  Commission  as  Junction.  There 
are  about  7  miles  of  logging  branches.  The  tap  line  has  capital 
stock  to  the  amount  of  $50,000  and  no  bonds.  Its  equipment  consists 
of  3  locomotives.  1  caboose,  2  coal  cars,  and  25  flat  cars,  used  for  haul- 
ing lo<rs.  The  lumber  company  has  neither  locomotives  nor  cars  of 
its  own;  nor  are  there  any  unincorporated  logging  tracks. 

Both  the  sawmill  and  the  planing  mill  of  the  Werner  Company 
are  reached  by  the  tracks  of  the  Iron  Mountain  at  Griffin;  and  the 
usual  practice  is  for  the  Iron  Mountain  to  spot  the  empty  cars  and 
take  the  loaded  cars  directly  from  the  mill  without  assistance  by 
the  tap  line.  The  tap  line  hauls  the  logs  to  the  mill,  making  a 
charge  against  the  lumber  company  of  $1.50  per  1,000  feet  for  the 
service  on  the  logging  spurs  up  to  Junction  or  Graham;  its  compen- 
sation for  the  movement  of  the  logs  from  that  point  to  the  mill  is 
the  division  of  the  through  rate  allowed  it  by  the  Iron  Mountain, 
which  varies  from  2  to  5  cents  per  100  pounds.  It  is  said  that  the 
logs  of  the  Werner  Sawmill  Company  constitute  only  65  per  cent  of 
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the  total  tonnage  of  the  road.  There  seeifr  to  be  one  or  two  other 
small  mills  on  the  line  and  a  number  of  shippers  of  staves.  The  lat- 
ter pay  the  local  charge  of  the  tap  line  in  addition  to  the  regular 
charges  of  the  Iron  Mountain.  A  considerable  quantity  of  logs, 
chiefly  hardwood,  moves  over  the  tap  line  to  Griffin,  and  from  there 
is  hauled  by  the  Iron  Mountain  to  sawmills  along  its  lines,  one  of 
the  mills  apparently  being  300  miles  distant.  These  logs  are  said  to 
be  cut  from  timberland  in  which  the  lumber  company  is  not  inter- 
ested and  which  is  reached  by  the  logging  spurs  of  the  tap  line ;  the 
tap  line  charges  the  regular  Arkansas  log  rate  for  the  entire  dis- 
tance from  the  loading  point  on  the  logging  spurs  to  the  junction 
with  the  Iron  Mountain.  For  the  fiscal  year  1910  more  than  99  per 
cent  of  the  traffic  of  the  tap  line  was  forest  products,  which  amounted 
in  the  aggregate  to  59,740  tons.  There  were  200  tons  of  farm  prod- 
ucts and  318  tons  of  merchandise  and  miscellaneous  freight  No 
charge  is  made  for  carrying  passengers. 

The  first  5  miles  of  the  Griffin,  Magnolia  &  Western  was  origi- 
nally built  as  an  unincorporated  logging  road  by  a  lumber  company 
which  subsequently  failed.  The  tap  line  was  incorporated  in  1905. 
Its  annual  report  to  the  Commission  for  the  year  1910  shows  freight 
revenues  of  $29,547.56  and  a  net  lo6s  from  operation,  on  June  30, 
1910,  of  $6,097.45.  Mention  is  made  of  proposed  extensions  to  El 
Dorado  and  Champion,  which,  if  constructed,  would  involve  the 
crossing  and  paralleling  of  several  other  tap  lines  now  built  or 
which  have  plans  of  building  in  that  territory. 

The  Saline  Bayou  Railway  Company  was  chartered  in  June,  1905, 
under  the  Arkansas  law,  and  its  capital  stock,  amounting  to  $30,000, 
is  held  by  the  stockholders  of  the  Oak  Leaf  Mill  Company.  The 
sawmill  is  reached  by  the  tracks  of  the  Iron  Mountain,  and  the  tap 
line  performs  no  service  on  the  manufactured  lumber.  The  rails  of 
the  tap  line  extend  from  the  mill  at  Oak  Leaf,  Ark.,  for  a  distance 
of  14  miles  into  the  timber,  with  several  miles  of  incorporated  log- 
ging spurs.  It  has  two  locomotives  and  a  number  of  logging  cars, 
but  no  box  cars  or  other  equipment  for  miscellaneous  traffic.  About 
95  per  cent  of  the  tonnage  consists  of  the  logs  of  the  lumber  com- 
pany. An  insignificant  amount  of  general  merchandise  and  farm 
products  is  moved  for  settlers  and  there  is  a  small  movement  of 
hardwood  logs.    It  has  no  passenger  service. 

The  logs  are  loaded  on  the  cars  by  the  employees  of  the  tap  line ; 
the  method  of  hauling  them  to  the  mill  is  similar  to  that  employed 
on  the  Griffin,  Magnolia  &  Western;  and  the  same  charge  of  $1.50 
per  1,000  feet  is  made  by  the  tap  line  for  the  service  on  the  logging 
spurs.  The  divisions  received  from  the  Iron  Mountain  range  from 
H  to  5  cents,  the  average  being  3  cents  per  100  pounds,  the  junction- 
point  rate  being  in  effect  from  all  points  on  the  tap  line. 
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The  reports  filed  with  the  Commission  indicate  that  the  tap  line 
is  operated  at  a  slight  loss,  and  the  statement  made  on  the  brief  is 
that  the  deficit  is  met  by  the  Oak  Leaf  Lumber  Company. 

The  Enterprise  Railway  Company  was  incorporated  in  1903,  and 
operates  12  miles  of  standard-gauge  track  connecting  with  the  Iron 
Mountain  at  Simms  and  penetrating  the  timber  of  the  Enterprise 
Lumber  Company,  whose  mill  is  located  on  the  tracks  of  the  Iron 
Mountain  in  Alexandria,  La.  The  tap  line  has  trackage  rights 
from  the  junction  of  its  own  rails  at  Simms  over  the  Iron  Mountain 
to  the  mill  at  Alexandria,  this  right  being  limited  to  the  operation 
of  logging  trains  at  a  charge  of  50  cents  per  train-mile.  The  tap 
line  has  4  locomotives  and  71  cars.  The  lumber  company  has  no 
equipment.  The  tap  line  builds  and  maintains  spurs  into  the  timber 
wherever  required  for  logging  operations.  The  tap  line  hauls  the 
logs  all  the  way  from  the  loading  point  in  the  woods  to  the  mill  at 
Alexandria ;  and  a  charge  of  $1.50  per  1,000  feet  is  made  against  the 
lumber  company  for  the  expense  of  maintaining  the  logging  spurs, 
hauling  the  logs  over  them,  and  the  unloading  of  the  logs  at  the  mill. 
The  trunk  line  switches  the  manufactured  product  from  the  mill 
and  pays  the  tap  line  a  division  of  from  2  to  5  cents  per  100  pounds 
out  of  the  joint  rates  which  are  published  as  applying  from  Clear 
Creek,  the  terminus  of  the  tap  line  in  the  woods. 

The  tap  line  has  an  inconsiderable  traffic  in  merchandise  and  mis- 
cellaneous freight,  and  the  revenue  from  the  staves  and  hardwood 
which  it  moves  for  others  than  the  lumber  company  amounts  to  but 
3  or  4  per  cent  of  its  total  revenue.  The  only  through  rates  in  which 
it  participates  are  those  on  yellow-pine  lumber,  all  other  freight 
paying  a  local  charge  to  Simms  in  addition  to  the  rates  of  the  Iron 
Mountain. 

The  operations  of  the  tap  line  appear  not  to  have  been  profitable. 
and  the  lumber  company  has  supplied  more  than  $100,000  to  meet 
operating  deficits. 

The  J.  F.  Ball  &  Brother  Lumber  Company  has  two  mills,  located, 
respectively,  at  Pollock  and  at  Ball,  in  the  state  of  Louisiana,  being 
points  on  the  line  of  the  Iron  Mountain,  a  short  distance  north  of 
Alexandria.  Simms,  the  junction  point  of  the  Enterprise  Railroad 
with  the  Iron  Mountain,  is  between  Pollock  and  Ball.  Each  of  the 
mills  of  the  lumber  company  is  served  by  the  track§  of  a  tap  line, 
which  is  known  as  the  Natchez,  Ball  &  Shreveport  Railway  Com- 
pany, and  is  controlled  by  the  lumber  company.  In  other  words, 
the  tap  line  is  built  in  two  sections,  one  connecting  with  the  Iron 
Mountain  at  Pollock  and  the  other  connecting  with  the  Iron  Moun- 
tain at  Ball.  The  aggregate  of  the  tracks  is  34  miles,  and  at  Dry 
Prong  the  tap  line  connects  with  the  Louisiana  &  Arkansas  Rail- 
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road,  over  which  the  Rock  Island  lines  have  trackage  rights.  The 
equipment  consists  of  4  locomotives,  about  70  flat  cars,  and  2  ca- 
booses, 27  of  the  flat  cars  being  leased  from  the  Iron  Mountain  for 
a  per  diem  charge. 

The  record  indicates  that  the  tap  line  was  built  through  an  un- 
broken forest.  It  does  not  carry  passengers ;  and  its  tonnage  consists 
very  largely  of  forest  products,  of  which  more  than  95  per  cent  is 
supplied  by  the  mills  of  the  Ball  company.  The  record  is  silent  as  to 
the  manner  in  which  the  lumber  is  handled  from  the  mills,  which  are 
located  within  a  few  hundred  feet  of  the  Iron  Mountain,  but  our 
own  investigations  indicate  that  the  cars  are  switched  by  the  Iron 
Mountain.  As  the  tap  line  seems  not  to  enjoy  allowances  or  divisions 
from  the  Rock  Island  or  Louisiana  &  Arkansas,  we  infer  that  little 
if  any  tonnage  is  delivered  to  those  companies.  The  divisions  paid 
by  the  Iron  Mountain  out  of  its  earnings  range  from  1$  to  5  cents 
per  100  pounds.  As  on  the  other  three  lines  composing  the  Southern 
Pine  System,  the  logs  are  hauled  by  the  tap  line  from  the  point  where 
they  are  loaded  on  the  logging  spurs  to  the  mill  and  a  charge  of 
$1.50  per  1,000  feet  is  made  for  the  service  on  the  logging  spurs. 

The  Natchez,  Ball  &  Shreveport  has  not  filed  annual  or  other 
reports  with  the  Commission,  nor  has  it  published  any  tariffs  that 
are  on  file  with  the  Commission. 

BLACK   BAYOU   RAILROAD. 

The  Black  Bayou  Railroad  Company  was  organized  in  1904  and 
was  operated  in  the  interest  of  the  small  sawmill  of  the  Black  Bayou 
Lumber  Company.  The  record  indicates  that  the  lumber  company 
got  into  financial  difficulties  as  a  result  of  the  panic  of  1907  and  was 
compelled  to  cease  operations.  The  Southern  Lumber  Company  sub- 
sequently purchased  the  assets  and  reOTganized  the  tap  line  corpo- 
ration, which  had  forfeited  its  charter.  Capital  stock  was  issued  to 
the  amount  of  $50,000,  in  addition  to  which  the  tap  line  owes  the 
Southern  Lumber  Company  about  $1,000.  The  tap  line  was  there- 
upon rebuilt  in  a  more  substantial  form  and  relocated  to  run  in  an- 
other direction,  the  35-pound  steel  being  replaced  with  60-pound 
steel,  which  apparently  is  leased  from  the  Kansas  City  Southern 
Railway  Company. 

The  equipment  consists  of  1  locomotive,  1  construction  car,  and 
26  losing  cars.  There  are  no  station  buildings  or  other  facili- 
ties. Its  employees  consist  of  one  train  crew,  one  section  gang,  and  a 
construction  gang.  The  record  states  that  no  salaries  are  paid  to  its 
officers,  who  are  also  officers  of  the  lumber  company  and  who  enjoy 
the  privilege  of  free  passes  over  the  Kansas  City  Southern.  The 
first  annual  report  made  to  the  Commission,  however,  for  the  fiscal 
year  1911,  shows  that  the  officers  have  since  been  placed  on  salary. 
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The  Black  Bayou  Railroad  connects  with  the  Kansas  City  Southern 
at  Myrtistown,  La.,  and  extends  into  the  timber  for  a  distance  of 
7  miles,  crossing  the  state  line  into  Texas.  In  addition  to  this 
track  there  are  logging  spurs  aggregating  over  8  miles  in  length  con- 
structed by  the  tap  line.  The  mill  of  the  lumber  company  is  ap- 
parently at  the  junction  between  the  tap  line  and  the  Kansas  City 
Southern,  and  the  Kansas  City  Southern  places  the  empty  cars  and 
switches  the  loaded  cars  from  the  mill.  There  are  joint  rates  on  lum- 
ber out  of  which  the  Kansas  City  Southern  allows  the  tap  line  from 
1  to  4  cents  per  100  pounds,  which  is,  of  course,  intended  to  cover  the 
movement  of  the  logs  into  the  mill.  In  addition  to  this  compensation 
the  tap  line  charges  the  lumber  company,  for  the  construction  and 
operation  of  the  logging  spurs,  an  arbitrary  amount,  which  is  ap- 
parently determined  periodically  and  is  sufficient  to  make  the  road 
show  net  earnings.  For  the  year  1911  this  charge  seems  to  have  been 
$5  per  log  car.  The  record  describes  the  traffic  of  the  tap  line  as  con- 
sisting wholly  of  logs  and  camp  supplies  transported  for  the  Southern 
Lumber  Company.  The  annual  report  for  the  fiscal  year  1911  seems 
to  verify  this  fact.  There  is  no  regularity  of  train  service,  but  about 
four  trainloads  of  logs  are  handled  each  day.  It  does  not  cany 
passengers. 

The  annual  report  to  the  Commission  is  somewhat  informal  in 
character  and  indicates  that  the  disbursements  of  the  tap  line  are 
made  through  the  lumber  company. 

BODCAW  VALLEY  RAILWAY. 

The  Bodcaw  Valley  Railway  Company  was  incorporated  in  1904 
and  has  capital  stock  outstanding  to  the  amount  of  $67,000.  Its 
tracks  extend  from  a  conn*tion  with  the  Cotton  Belt  at  Alden 
Bridge,  Louisiana,  in  an  easterly  direction  for  about  24  miles.  It 
is  owned  by  the  Frost-Johnson  Lumber  Company,  which  acquired 
the  tap  line  when  it  purchased  the  mill  and  timber  of  the  Whited  & 
Wheless  Lumber  Company;  no  separate  or  specific  amount  was  paid 
for  the  railroad  and  equipment 

The  Bodcaw  Valley  is  remarkable  in  the  fact  that  it  receives  from 
the  Cotton  Belt  an  allowance  of  from  1  to  2$  cents  per  100  pounds 
out  of  the  rate,  although  it  neither  hauls  the  logs  to  the  mill  nor 
performs  any  service  on  the  finished  product  from  the  mill.  The 
mill  of  the  lumber  company  is  located  on  the  tracks  of  the  Cotton 
Belt,  which  places  the  empty  cars  at  the  loading  platform  and  moves 
the  carloads  «»f  lumber  away.  The  tap  line  conducts  no  train  opera- 
tions, its  tracks  from  the  timber  to  the  mill  being  used  by  the  Smyth 
lagging  Company,  which  is  also  subsidiary  to  the  Frost-Johnson 
Lumber  Company,  for  the  movement  of  logs  to  the  mill.    For  this 
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purpose  the  logging  company  leases  the  equipment  of  the  tap  line 
and  pays  a  yearly  rental  for  the  tracks.  Such  is  the  testimony  ap- 
pearing of  record,  although  the  annual  report  indicates  that  the 
tap  line  has  several  trainmen.  The  entire  traffic  as  reported  to  the 
Commission  consists  of  logs,  amounting  for  the  year  1910  to  78,592 
tons. 

This  tap  line  yields  a  substantial  profit  to  its  owners,  having  paid 
during  the  year  1910  a  dividend  of  20  per  cent  on  the  stock,  its  net 
operating  revenue  for  that  year  being  $7,140.  Apparently  the  bills 
for  the  allowances  are  sent  to  the  Cotton  Belt  by  the  lumber  company, 
and  the  cash  accruing  under  the  settlements  passes  to  the  lumber 
company. 

MILL  CREEK  &  LITTLE  RIVER  RAILWAY. 

The  Mill  Creek  &  Little  River  Railway  &  Navigation  Company  is 
controlled  by  the  stockholders  of  the  Little  River  Lumber  Company, 
which  furnishes  its  entire  traffic,  consisting,  for  the  year  covered  by 
this  record,  of  52,425  tons  of  logs  and  lumber  and  197  tons  of  mer- 
chandise. It  is  admitted  on  the  brief  that  the  two  companies  are  one 
and  the  same  investment,  and  that  there  is  no  outside  traffic  The 
country  traversed  is  hilly,  with  very  few  settlers,  for  whom  the  tap 
line  does  not,  in  fact,  carry  any  products  or  supplies.  The  mill  is  at 
Manistee,  La.,  on  the  tap  line  about  3  miles  from  the  junction  with  the 
Iron  Mountain.  This  is  purely  a  mill  town,  of  about  300  inhabit- 
ants and  a  company  store.  The  construction  of  the  tap  line  was 
begun  in  August,  1905,  by  the  lumber  company,  and  about  6  miles 
were  built  the  first  year.  In  November,  1905,  the  tap-line  corporation 
was  formed,  but  it  did  not  take  title  to  the  railroad  property  until 
1008.  There  are  10  miles  of  incorporated  track,  lightly  constructed 
with  35-pound  rails,  of  which  8  miles  is  on  land  owned  by  the  lumber 
company,  the  tap  line  itself  owning  no  right  of  way.  The  lumber 
company  also  has  several  miles  of  unincorporated  logging  spurs,  the 
rails  in  which  are  owned  by  the  tap  line.  The  equipment  of  the  tap 
line  consists  of  2  locomotives  and  12  logging  cars. 

For  the  movement  of  the  logs  to  the  mill  the  tap  line  makes  a 
charge  of  $4  per  car  against  the  lumber  company;  and  this  includes 
the  operation  of  the  unincorporated  spurs.  "It  also  includes  the  un- 
loading of  the  logs  into  the  mill  pond  by  employees  of  the  tap  line.* 
The  tap  lino  switches  the  empty  cars  furnished  by  the  Iron  Moun- 
tain from  the  junction  point  known  as  Bryant's  spur  to  the  mill,  a 
distance  of  3  miles,  and  switches  the  loaded  cars  the  same  distance 
back  to  the  Iron  Mountain.  For  this  service  a  division  of  2  cents 
per  100  pounds  is  allowed  out  of  the  rates,  which  are  the  same  from 
the  mill  as  from  originating  points  on  the  Iron  Mountain  proper. 

i^  I.  C.  a 


826  INTERSTATE  COMMERCE  COMMISSION  BEPOBTB. 

It  is  interesting  to  observe  that  for  several  years  there  was  a  mill 
in  operation  at  Manistee  which  brought  in  its  logs  by  ox  carts  and 
reached  the  Iron  Mountain  with  its  lumber  over  a  wooden  tram  oper- 
ated by  mule  power.  The  mill  was  compelled  to  suspend  operations 
with  the  cutting  away  of  the  timber  standing  within  a  distance  that 
could  be  logged  profitably  by  wagon.  The  present  owners  purchased 
the  property  and  constructed  the  tap  line. 

The  intention  of  the  lumber  company  seems  to  have  been  to  acquire 
barges  or  other  floating  equipment  and  thus  move  forest  products  on 
the  river.  This  intention  is  expressed  in  the  corporate  title  of  the 
tap  line,  but  has  not  been  made  effective. 

RED  RIVER  <fe  ROCKY  MOUNT  RAILWAY. 

The  mill  of  the  Antrim  Lumber  Company  is  adjacent  to  the  right 
of  way  of  the  St.  Louis  Southwestern  Railway,  known  as  the  Cotton 
Belt,  at  Antrim,  La.,  and  has  been  in  operation  for  about  16  years. 
During  practically  all  of  that  period  it  has  brought  in  its  logs  over 
a  tram  road  which  was  incorporated  in  May,  1904,  as  the  Bed 
River  &  Rocky  Mount  Railway  Company,  but  which  had  been  re- 
ceiving divisions  out  of  the  through  rate  prior  to  that  date.  The 
tap  line  consists  of  12  miles  of  standard  gauge  track  extending  west- 
ward from  the  mill  to  the  timber  and  about  three- fourths  of  a  mile  of 
track  crossing  the  Cotton  Belt  and  running  to  the  eastward;  all  of 
the  track  is  laid  with  light  35-pound  steel,  and  title  to  the  right  of 
way  is  in  the  name  of  the  tap  line.  The  lumber  company  has  a 
short  unincorporated  logging  spur  which  is  operated  for  it  by  the 
tap  line.  The  equipment  of  the  tap  line  consists  of  3  locomotives 
and  30  loggings  cars.  There  are  3  train  crews.  The  entire  tonnage 
of  the  road  consists  of  logs  handled  for  the  lumber  company  from  the 
timber  to  the  mill,  at  a  charge  of  40  cents  per  ton,  which  apparently 
is  not  refunded,  although  the  rates  published  by  the  Cotton  Belt  and 
participated  in  by  the  tap  line  are  apparently  on  a  milling-in-transit 
basis.  In  addition  to  this  charge  on  the  logs  the  tap  line  receives 
from  the  Cotton  Belt  an  allowance  out  of  the  published  rate  of  from 
1  cent  to  2i  cents  per  100  pounds.  The  lumber,  however,  is  loaded 
by  the  lumber  company  into  care  furnished  and  placed  at  the  mill 
by  the  Cotton  Belt,  which  also  takes  the  loaded  cars  away.  In 
other  words,  the  tap  line  performs  no  service  in  connection  with  the 
movement  of  the  finished  lumber. 

The  capital  stock  of  the  tap  line  amounts  to  $64,000,  which  was 

issued  to  the  stockholders  of  the  lumber  company  as  a  dividend.    We 

find  of  record  an  admission  that  when  the  timber  is  cut  away  the 

rails  may  be  taken  up  and  the  tap  line  abandoned.    On  the  other 

hand  it  is  contended  that  the  development  of  the  Caddo  oil  fields  may 

furnish  new  traffic  for  the  tap  line. 
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WOODWORTH  *  LOUISIANA  CENTRAL  RAILWAY. 

The  Woodworth  &  Louisiana  Central  Railway  serves  the  mill  of 
the  Rapides  Lumber  Company  at  Woodworth,  Louisiana,  a  station 
on  the  Iron  Mountain  railroad  which  has  a  spur  track  to  the  milL 
The  tap  line  and  lumber  company  are  identical  in  interest  with 
the  same  principal  officers.  The  tap  line  has  a  standard-gauge 
track  extending  from  the  mill  eastward  for  six  miles  to  La  Moria, 
Louisiana,  connecting  with  the  Southern  Pacific,  Texas  &  Pacific, 
and  Rock  Island  lines.  Its  main  track,  however,  is  narrow  gauge 
and  runs  from  the  mill  westward  for  18  miles  to  a  point  from  which 
unincorporated  tracks  extend  into  the  timber.  The  right  of  way  for 
the  narrow-gauge  track  is  leased  from  the  lumber  company ;  but  the 
steel  in  the  unincorporated  logging  spurs,  on  the  other  hand,  is  owned 
by  the  tap  line  and  leased  to  the  lumber  company,  as  are  four  narrow- 
gauge  locomotives  which  the  lumber  company  utilizes  in  the  opera- 
tion of  the  logging  spurs.  The  equipment  of  the  tap  line  consists 
of  1  standard-gauge  locomotive,  5  narrow-gauge  locomotives,  and 
2  standard  and  9  narrow-gauge  cars.  The  logs  are  hauled  from 
the  end  of  the  incorporated  track  to  the  mill  by  the  tap  line  with- 
out charge  against  the  lumber  company  and  are  'dumped  into  the 
mill  pond  by  the  trainmen.  The  standard-gauge  locomotive  of  the 
tap  line  switches  the  carloads  of  lumber  from  the  planing  mill  to  the 
point  from  which  they  are  taken  by  the  Iron  Mountain,  a  distance, 
as  the  record  indicates,  of  only  25  feet,  or  less  than  a  car  length. 
About  95  per  cent  of  the  lumber  moves  through  La  Moria,  being 
switched  to  that  point,  a  distance  of  six  miles,  by  the  tap  line.  The 
explanation  doubtless  lies  in  the  fact  that  the  allowances  from  the 
Iron  Mountain  out  of  the  through  rates  run  from  1J  to  5£  cents, 
while  the  trunk  lines  connecting  at  La  Moria  allow  from  2  to  5J 
cents.  There  are  no  joint  rates  except  on  lumber.  The  record  indi- 
cates that  40,707  tons  of  freight  was  handled  for  the  lumber  company 
during  the  fiscal  year  ending  June  30,  1910,  and  that  there  was  2,100 
tons  of  outside  traffic,  consisting  of  merchandise,  farm  products,  and 
miscellaneous  material.  It  does  not  appear  what  proportion  of  this 
tonnage  was  intended  for  employees  of  the  lumber  company.  There 
is  no  passenger  service. 

T{ie  Woodworth  &  Louisiana  Central  was  incorporated  in  1900, 
with  a  capital  stock  of  $25,000.  It  has  no  bonds,  but  is  indebted  to 
the  lumber  company  in  the  sum  of  $88,000  and  to  a  bank  in  the  amount 
of  $10,000.  Its  operations  for  the  year  ending  June  30, 1910,  resulted 
in  a  deficit ;  but  there  was  a  surplus  on  that  date,  resulting  from  pre- 
vious years,  amounting  to  nearly  $10,000.  It  files  annual  reports  with 
the  Commission. 
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FREEO  VAJLLEY  RAILROAD. 

The  record  indicates  that  the  sawmill  and  planing  mill  of  the 
Eagle  Lumber  Company  at  Eagle  Mills,  La.,  have  been  in  opera- 
tion more  than  25  years  and  are  served  by  short  spur  tracks  con- 
necting with  the  rails  of  the  Cotton  Belt  The  logs  are  brought 
into  the  mill  over  a  track  about  22  miles  in  length,  most  of  which  was 
constructed  a  few  years  after  the  building  of  the  mills,  and  which 
was  incorporated  in  1904  as  the  Freeo  Valley  Railroad  Company. 
When  this  corporation  was  formed  the  lumber  company  declared  a 
dividend  that  was  utilized  by  its  stockholders  in  securing  shares  in 
the  tap  line.  The  two  corporations  are  identical  in  interest,  and 
with  one  exception  their  officers  are  the  same.  Beyond  the  incor- 
porated track  already  referred  to,  which  terminates  at  a  point  known 
as  Princeton  junction,  there  is  about  17  miles  of  unincorporated  tracks 
owned  by  the  lumber  company  itself.  The  first  2£  miles  of  this  track. 
however,  seems  to  be  treated  as  a  part  of  the  incorporated  line  to 
the  extent  that  the  tap  line  runs  logging  trains  for  that  distance  to  a 
town  known  as  Princeton,  which  had  a  population  of  about  400,  and 
seems  once  to  have  been  a  countv  seat.  The  first  S  miles  of  the  line 
out  of  Eagle  Mills  extends  through  pine  land,  the  next  7  miles 
through  a  farming  country  that  has  been  cut  over  by  the  lumber 
company,  and  the  remainder  through  timber  which  when  cut  over 
will  be  available  only  for  orchard  purposes.  The  tap  line  has  no 
equipment  of  its  own,  but  uses  2  locomotives,  61  logging  cars,  and  1 
other  car  that  belong  to  the  lumber  company,  no  charge  being  made 
therefor. 

The  tap  line  moves  the  logs  over  the  unincorporated  track  from 
Princeton  to  Princeton  junction,  and  thence  over  its  own  rails  to  the 
mill,  where  they  are  unloaded  by  the  trainmen.  For  the  service  over 
the  unincorporated  track  from  Princeton  to  Princeton  Junction,  and 
the  unloading,  the  lumber  company  pays  the  tap  line  $2  per  car. 
The  trunk  line  spots  the  empties  at  the  mill  and  takes  away  the 
loaded  cars  of  lumber.  It  pays  the  tap  line  a  division  of  from  1  to 
2£  cents  per  100  pounds  out  of  the  joint  rates  on  yellow-pine  lumber, 
which  are  the  same  from  Princeton  junction  as  from  Eagle  Mills. 

The  tap  line  does  not  carry  passengers  and  it  has  very  little 
traffic  other  than  forest  products.  During  the  year  1910  it  is  esti- 
mated that  the  logs  moved  for  the  lumber  company  aggregated  in 
weight  about  108.000  tons.  Mention  is  made  on  the  record  of  15 
carloads  of  fertilizer  hauled  for  various  farmers  during  that  year, 
and  it  is  said  that  the  merchandise  and  miscellaneous  freight,  in* 
eluding  this  fertilizer,  amounted  to  5,524  tons.  Its  report  to  the 
Commission,  however,  shows  only  718  tons  of  agricultural  products, 
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of  which  589  tons  were  inbound  hay  and  grain,  1,220  tons  of  coal 
and  other  mine  products,  and  115  tons  of  merchandise  and  manu- 
factured articles.  Its  report  for  the  year  1911  shows  a  total  traffic 
exclusive  of  forest  products  of  2,053  tons. 

There  is  one  yellow-pine  mill  on  the  line  and  a  small  hardwood 
mill  which  is  engaged  exclusively  in  cutting  ties,  but  their  tonnage 
added  to  the  traffic  of  the  farmers  and  settlers  on  the  line  was  so 
small,  as  compared  with  the  tonnage  of  the  lumber  company,  as  to 
make  during  the  year  covered  by  the  record  less  than  10  per  cent  of 
the  total  movement  of  the  tap  line.  Moreover,  it  will  be  noted  that 
the  hardwood  mill  pays  a  flat  rate  of  $15  per  car  to  the  tap  line  in 
addition  to  the  rate  of  the  Cotton  Belt  from  the  junction  point 
There  are  no  joint  through  rates  on  class  and  commodity  freight. 

The  annual  reports  to  the  Commission  indicate  substantial  net 
operating  revenues  and  a  surplus  on  June  30,  1910,  of  nearly  $50,000, 
a  large  portion  of  which  had  been  actually  expended  in  extensions 
and  betterments.  Previous  to  February,  1911,  no  charge  was  made 
for  less-than-carload  movements  of  merchandise. 

NATCHEZ,   URANIA   <fe   HUSTON    RAILWAY. 

The  Natchez,  Urania  &  Ruston  Railway  is  controlled  by  the  stock- 
holders of  the  Urania  Lumber  Company  through  ownership  of  the 
entire  capital  stock.  The  two  companies  are  one  investment  and  the 
officers  are  identical. 

It  extends  from  a  connection  with  the  Iron  Mountain  at  Urania,  La., 
into  the  timber  about  14  miles.  The  road  was  originally  constructed 
in  1899  by  the  Urania  Lumber  Company  as  a  private  logging  road. 
It  was  incorporated  March  29,  1902,  under  the  laws  of  Louisiana, 
with  a  capital  stock  of  $100,000,  of  which  $50,000  has  been  issued  for 
the  purchase  of  the  road  from  the  lumber  company.  This  purchase 
only  covered  the  steel,  ties,  and  equipment,  the  lumber  company 
retaining  the  title  to  the  right  of  way.    There  are  no  bonds. 

The  equipment  consists  of  2  locomotives  and  24  cars.  The  lumber 
company  owns  no  equipment  or  motive  power. 

The  mill  of  the  lumber  company  is  located  at  Urania,  about  300 
yards  from  the  connection  with  the  Iron  Mountain.  There  are  no 
other  mills  in  operation  on  the  line.  The  lumber  company  owns 
about  50  per  cent  of  the  timber  tributary  to  the  tap  line.  There  is 
no  other  timber  owned  in  sufficient  quantities  to  justify  a  mill 
operation. 

The  tap  line  constructs  and  maintains  short  logging  spurs  into  the 
timber,  and  loads  the  lops  upon  the  cars  and  hauls  them  to  the  mill, 
where  they  are  unloaded  into  the  log  pond  by  the  train  crew.  For 
the  entire  service  a  charge  is  made  against  the  lumber  company  of 
$1.50  per  1,000  feet,  which,  it  is  stated,  only  covers  the  keeping  up  of 
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the  logging  spurs,  the  loading  of  the  logs,  and  their  delivery  at  the 
main  incorporated  track  of  the  tap  line. 

The  Iron  Mountain  handles  the  empty  and  loaded  cars  between 
the  mill  and  the  junction  with  its  main  line,  using  the  tracks  of  the 
tap  line.  The  tap  line  receives  divisions  from  the  Iron  Mountain  of 
from  2  cents  to  4  cents  per  100  pounds  out  of  the  through  rates  on 
lumber.  The  divisions  have  been  received  since  the  original  construc- 
tion of  the  road  and  were  not  changed  after  the  incorporation. 

The  tap  line  has  no  passenger,  mail,  or  express  service,  but  a  few 
passengers  are  carried  free  of  charge.  It  handles  no  logs  for  others 
than  the  controlling  lumber  company.  The  only  outside  traffic  con- 
sists of  stave  bolts  and  ties.  A  small  amount  of  farm  products  and 
general  merchandise  is  handled  free  of  charge,  as  the  record  indi- 
cates. No  revenue  is  derived  from  operation  other  than  that  accruing 
from  the  movement  of  logs  and  lumber  for  the  controlling  interests 
except  a  small  revenue  for  the  movement  of  staves  and  ties  for  the 
public,  for  which  a  charge  of  $15  per  car  is  made. 

The  tap  line  does  not  file  annual  reports  with  the  Commission.  It 
is  admitted  that  the  net  earnings  in  1909  were  in  excess  of  $10,000, 
and  that  the  net  revenue  for  the  fiscal  year  ending  June  30,  1910, 
was  about  15  per  cent  on  an  investment  of  $70,000. 

BERNICE  &  NORTHWESTERN  RAILWAY. 

The  Bernice  &  Northwestern  Railway  Company  is  controlled  by 
the  interests  that  own  also  the  Bernice  Lumber  Company  and  the 
Dubach  Lumber  Company,  and  the  three  companies  have  the  same 
principal  officers.  Each  of  the  lumber  companies  has  a  mill  on  the 
tap  line. 

The  Bernice  &  Northwestern  has  two  separate  tracks.  One  was 
constructed  by  the  Bernice  Lumber  Company  in  1902,  for  bringing* 
the  logs  to  its  mill  on  the  Rock  Island  in  Bernice,  and  extends  for 
a  distance  of  15  miles  to  a  point  known  as  Summerfield;  beyond 
Sumnierfield  there  are  9  miles  of  unincorporated  logging  track 
of  the  Bernice  Lumber  Company.  The  other  section  of  the  tap 
line  connects  with  the  Rock  Island  at  Dubach,  and  runs  for  11  miles 
to  Cunningham,  where  a  connection  is  made  with  the  unincorporated 
track  9  miles  in  length  used  by  the  Dubach  Lumber  Company, 
whose  mil  1  is  also  on  the  Rock  Island,  at  Dubach.  The  tap  line 
has  3  locomotives,  4  flat  cars,  and  G4  logging  cars.  It  was  incor- 
porated in  1908,  for  the  purpose,  as  is  admitted,  of  getting  divisions. 

On  ea<h  of  the  sections  of  the  tap  line  the  logs  are  loaded  by  the 
lumber  company  and  hauled  over  the  logging  tracks  to  the  junction 
with  the  incorporated  line.    They  are  then  taken  by  the  tap  line 

the  mill  for  a  charge  of  $5  per  car,  which  is  subsequently 

i    d  by  the  tap  line  when  the  lumber  is  reshipped. 
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At  both  mills  the  Rock  Island  spots  the  empties  and  takes  away 
the  loaded  cars,  so  that  the  tap  line  performs  no  service  with  respect 
to  the  manufactured  lumber.  It  receives,  however,  an  allowance 
from  the  Rock  Island  of  from  1  to  4  cents  per  100  pounds  on  lumber. 
There  are  no  regular  trains  on  either  division;  and  the  tap  line 
doe*  not  carry  passengers.  Its  total  freight  traffic  for  the  year 
1910  was  8G,611  tons,  of  which  72,388  tons  was  lumber  for  the  con- 
trolling interests. 

The  Bernice  &  Northwestern  files  annual  reports  with  the  Com- 
mission, and  claims  otherwise  to  comply  with  the  act. 

DORCHEAT  VALLEY  RAILROAD. 

The  Dorcheat  Valley  Railroad  was  constructed  by  the  Porter- 
Wadley  Lumber  Company  as  a  private  logging  road  in  1905,  and  was 
incorporated  in  the  following  year  with  a  capital  stock  of  $75,000, 
which  was  issued  to  the  stockholders  of  the  lumber  company.  The 
two  companies  have  the  same  officers.  The  tap  line  extends  from 
a  connection  with  the  Louisiana  &  Arkansas,  at  Cotton  Valley,  La., 
to  Gleason,  a  distance  of  about  6  miles,  and  has  20  miles  of  logging 
spurs  through  the  timber  which  are  moved  from  time  to  time  to 
meet  the  logging  requirements.  These  tracks  are  constructed  and 
moved  without  expense  to  the  lumber  company.  The  equipment 
consists  of  5  locomotives  and  60  logging  cars. 

The  mill  of  the  lumber  company  is  on  the  tap  line  about  one- 
quarter  of  a  mile  from  the  track  of  the  Louisiana  &  Arkansas.  The 
logs  are  hauled  in  by  the  tap  line  and  the  lumber  is  switched  by  it 
to  the  trunk  line.  For  the  service  on  the  logging  spurs  the  lumber 
company  pays  $1.25  per  1,000  feet,  logging  scale.  Out  of  the  joint 
rates  on  lumber  the  tap  line  receives  from  the  trunk  line  a  division 
of  3  or  4  cents  per  100  pounds,  being  one-half  the  proportion  of  the 
through  rates  that  the  Louisiana  &  Arkansas  itself  receives. 

There  are  no  other  sawmills  on  the  line,  but  there  is  a  small  stave 
mill  and  a  handle  factory.  The  outside  traffic  for  the  year  covered 
by  the  record  included  but  746  tons  of  feed,  fertilizer,  and  general 
merchandise;  there  were  5,100  tons  of  staves;  and  the  lumber  traffic 
aggregated  29,000  tons.  No  revenue  is  shown  for  carrying  the  per- 
sons who  are  permitted  to  ride  on  the  logging" trains. 

The  annual  report  to  the  Commission  for  the  year  1910  shows  an 
operating  revenue  of  $53,375.42.  The  operating  expenses  for  the 
same  year  were  $48,680.89,  which  included  substantial  sums  expended 
in  moving  the  logging  spurs. 

MANCIIAM  <fc  NORTHEASTERN  RAILWAY. 

The  track  of  the  Mangham  &  Northeastern  Railway  Company  was 
originally  constructed  as  a  private  logging  road.    It  was  incorporated 
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in  1905  with  a  capital  stock  of  $50,000,  of  which  $30,000  has  been 
issued,  and  is  in  the  hands  of  the  stockholders  of  the  Stewart-Greer 
Lumber  Company.  The  tap  line  owes  $12,000  to  the  lumber  company, 
and  the  two  companies  have  the  same  officers. 

The  tap  line  extends  from  a  connection  with  the  Iron  Mountain 
at  Mangham,  La.,  in  a  northeasterly  direction  6  miles  to  Big 
Creek.  It  has  2  locomotives,  1  box  car,  and  23  logging  cars.  The 
tap  line  lays,  maintains,  and  operates  logging  spurs  for  the  lumber 
company,  and  makes  a  charge  on  that  account  of  1£  cents  per  100 
pounds  for  the  logs  hauled  to  the  mill,  which  is  about  1  mile  from 
the  Iron  Mountain.  The  tap  line  switches  the  lumber  from  the  mill 
to  the  trunk  line,  and  receives  from  the  latter  an  allowance  of  from 
2  to  3£  cents  per  100  pounds  out  of  the  junction-point  rate.  All  but 
1  per  cent  of  the  traffic  for  the  year  1910  was  supplied  by  the  lumber 
company.  The  record  shows  that  the  tap  line  is  wholly  dependent 
upon  the  mill,  and  during  the  year  1908,  when  the  mill  was  shut 
down,  the  tap  line  discontinued  all  train  service. 

PEACH  RIVER  LINES. 

The  three  tap  linevS  of  the  Miller- Vidor  Lumber  Company,  the  cor- 
porate names  of  which  are  Galveston,  Beaumont  &  Northeastern  Rail- 
way Company,  Peach  River  &  Gulf  Railway  Company,  and  Riverside 
&  Gulf  Railway  Company,  respectively,  comprise  a  "  system  "  known 
as  the  Peacli  River  lines.  The  first  named  of  these  companies  was  in- 
corporated March  2,  1906,  and  has  capital  stock  to  the  amount  of 
$100,000,  of  which  $93,000  is  held  in  trust  as  collateral  security  for 
bonds  issued  by  the  lumber  company  on  certain  of  its  timber  lands. 
The  Peach  River  &  Gulf  was  incorporated  in  March,  1904,  and  has 
capital  stock  to  the  amount  of  $100,000.  The  Riverside  &  Gulf  was 
incorporated  in  April,  1907,  and  has  a  capital  stock  of  $50,000.  All 
three  companies  are  controlled  by  the  Miller- Vidor  Lumber  Com- 
pany, whose  timber  lands  and  sawmills  they  serve.  It  is  important 
to  observe  that  neither  of  them  is  recognized  by  the  authorities  of 
the  state  of  Texas  as  a  common  carrier  by  railroad,  and  they  there- 
fore do  not  participate  as  «uch  in  joint  rates  on  intrastate  traffic. 

The  testimony  is  that  each  of  the  lines  published  tariffs,  but  al- 
though copies  of  local  schedules  bearing  I.  C.  C.  numbers  are  on  the 
record,  the  records  of  the  Commission  do  not  disclose  that  those  tar- 
iffs  have  been  filed  with  the  Commission  in  the  manner  required  by 
section  0.  Annual  reports,  however,  have  been  filed,  and  it  is  said 
that  the  accounts  are  kept  in  accordance  with  the  rules  of  the  Com- 
mission. The  (li>ljui>i'iiu*nts  of  each  of  these  tap  lines,  however. are 
made  by  the  lumber  company,  which  handles  all  the  cash,  the  tap 
lines  having  no  individual  bank  accounts.  In  other  words,  their 
financial  mutters  are  simply  bookkeeping  transactions 
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The  Galveston,  Beaumont  &  Northeastern  has  9  miles  of  main 
track  running  southward  from  a  point  in  the  timber  known  as  De 
Sanque  to  Vidor,  Tex.,  where  it  connects  with  the  Texarkana  & 
Fort  Smith  Railway,  over  which  it  has  trackage  rights  for  a  distance 
of  8  miles  through  Beaumont  to  Chaison.  The  trackage  contract  en- 
tered into  in  1908  is  in  evidence  and  limits  the  use  of  the  track  by 
the  tap  line  to  the  "  hauling  of  company  material  in  carload  lots, 
with  its  own  cars  and  engines  "  ;  this  is  apparently  intended  to  mean 
the  logs  of  the  lumber  company.  A  wheelage  charge  of  $27.50  per 
train  of  15  cars,  equivalent  to  $1.83  per  car,  is  made  by  the  Tex- 
arkana &  Fort  Smith.  From  Chaison  a  joint  track  about  1\  miles 
in  length  extends  to  the  plant  of  the  Beaumont  Sawmill  Company, 
one  of  the  Miller- Vidor  corporations,  on  the  bank  of  the  Neches 
River.  For  the  use  of  this  track  the  tap  line  pays  the  Texarkana  & 
Fort  Smith  about  $105  per  month.  The  equipment  of  this  tap  line 
consists  of  2  locomotives,  40  flat  cars,  and  1  caboose.  It  has  two  train 
crews  and  one  section  gang.  The  logging  spurs  are  apparently  con- 
structed, maintained,  and  operated  by  the  tap  line. 

The  record  indicates  that  the  entire  traffic  of  the  Galveston,  Beau- 
mont &  Northeastern  consists  of  logs  and  lumber  handled  for  the 
controlling  interests,  and  this  is  verified  by  its  annual  reports  to  the 
Commission,  which  show  neither  passenger  nor  express  revenue, 
nor  any  tonnage  other  than  forest  products.  The  logs  are  hauled 
by  the  tap  line  from  the  timber  over  the  tracks  heretofore  described 
to  the  mill,  where  they  are  unloaded  by  its  trainmen  into  the  river. 
For  this  movement  of  the  logs  the  tap  line  on  its  books  makes  a 
charge  of  $3  per  car  against  the  lumber  company,  and  no  part  of 
this  charge  is  refunded.  The  tap  line  also  switches  the  cars  for  lum- 
lx?r  shipments  between  the  mill  and  the  track  used  for  interchange 
with  the  Texarkana  &  Fort  Smith,  a  distance  of  3£  miles;  and  for 
this  service  it  receives  out  of  the  published  rate  to  interstate  points 
an  allowance  of  1^  to  4  cents  per  100  pounds.  On  intrastate  traffic 
the  allowance  is  uniformly  $1.50  per  loaded  car. 

The  Peach  River  &  Gulf  connects  with  the  Gulf,  Colorado  &  Santa 
Fo  at  Timber,  Tex.,  and  extends  southeasterly  for  a  distance  of  10 
miles  to  Midline,  where  it  crosses  the  Houston  East  &  West  Texas 
Railroad,  and  terminates  at  Bartle,  1  mile  bevond.  It  also  has  one 
short  branch  connecting  with  its  main  line  at  a  point  5i  miles  from 
Timl>cr.  known  as  Lincoln.  The  burning  of  a  bridge  on  that  section 
some  time  prior  to  the  hearing  resulted  in  the  suspension  of  train 
service  between  Lincoln  and  the  Houston  East  &  West  Texas,  and  it 
was  said  on  the  hearing  that  the  bridge  would  not  be  rebuilt  until 
the  determination  in  this  case  of  the  legality  of  its  allowances.  The 
tracks  were  laid  by  the  Santa  Fe  at  the  expense  of  the  tap  line  and 
are  standard  gauge,  with  35  and  40  pound  steel.    Its  equipment  con- 
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sists  of  3  locomotives,  30  freight  cars,  and  1  coach;  the  cars  are  not 
equipped  with  safety  appliances.  It  has  2  train  crews  and  1  sec- 
tion gang,  and  operates,  as  the  record  indicates,  a  daily  train  on 
regular  schedule.  While  the  passenger  coach  seems  to  be  attached 
to  this  train  the  road  has  no  passenger  earnings,  which  indicates  that 
no  charge  is  made  for  such  persons  as  may  be  carried.  Its  entire 
revenues  accrue  on  the  logs  and  lumber  of  the  Miller- Vidor  Lumber 
Company,  there  being  no  other  inbound  or  outbound  freight  of  suf- 
ficient consequence  to  be  mentioned  on  the  record  or  on  its  reports 
to  the  Commission. 

The  mill  of  the  Miller- Vidor  Lumber  Company  is  located  at  the 
junction  with  the  Santa  Fe  at  Timber,  and  while  the  spur  track  to 
the  loading  platform  is  owned  by  the  tap  line,  the  Santa  Fe  spots 
the  empties  and  switches  the  loaded  cars.  The  tap  line  formerly 
switched  the  lumber  to  the  Houston,  East  &  West  Texas,  a  distance 
of  12  miles,  when  it  was  in  receipt  of  divisions.  But  it  has  had  no 
allowances  either  from  the  Santa  Fe  or  the  Southern  Pacific  since 
August,  1908.  Prior  to  that  time  it  received  1  and  2  cents  per  100 
pounds.  Its  witness  testified  that  it  would  be  to  the  interest  of  the 
lumber  company  to  have  the  Santa  Fe  haul  the  lumber  direct  from 
the  mill  rather  than  for  the  tap  line  to  haul  the  lumber  12  miles  to 
the  Houston,  East  &  West  Texas  for  a  division  of  2  cents  per  100 
pounds.  The  Peach  River  &  Gulf  hauls  logs  over  the  logging  spurs, 
which  it  constructs  and  maintains,  and  thence  over  its  main  track 
to  the  mill,  for  which  it  makes  a  charge  on  the  books  of  $3  per  log 
car  against  the  lumber  company. 

The  Riverside  &  Gulf  connects  with  the  Santa  Fe  at  a  point  known 
as  Milvid  junction  and  extends  southward  for  a  distance  of  about 
12  miles.  It  has  an  additional  8  or  10  miles  of  logging  spurs,  passing 
tracks,  and  sidings.  Its  rolling  stock  consists  of  3  locomotives,  a  log 
skidder.  and  some  70  other  cars,  not  equipped  with  safety  appliances; 
and  it  has  1  station  agent,  6  train  crews,  and  a  number  of  shop 
and  trackmen.  It  has  received  no  divisions  since  August,  1906; 
previous  to  that  time  it  was  allowed  2  cents  per  100  pounds  by  the 
Santa  Fe. 

The  mill  of  the  controlling  interests  is  on  the  tap  line  about  a 
mile  south  of  the  junction  with  the  Santa  Fe.  The  logs  are  hauled 
in  by  the  tap  line  from  the  logging  spurs  in  the  timber  at  a  charge 
of  §3  per  loaded  car.  The  tap  line  switches  the  lumber  from  the 
mill  to  the  Santa  Fe,  for  which  it  makes  a  charge  on  its  books,  in 
order  that  it  may  be  credited  with  proper  earnings,  of  2  cents  per 
100  pounds,  but  no  such  collection  is  made  from  the  lumber  company. 

There  is  also  an  independent  hardwood  mill  served  by  the  tap  line, 
located  about  one-half  mile  south  of  the  yellow-pine  mill  of  the 
controlling  interests  and  owned  and  operated  by  T.  B.  Allen  tk 

28  La  a 


THE  TAP  LINE  CASE.  335 

Company.  Its  plant  is  said  to  be  worth  $175,000,  and  it  has  logging 
spurs  extending  from  a  connection  with  the  tap  line  for  several 
miles  into  its  timber.  The  Allen  Company  has  railroad  equipment 
by  means  of  which  it  hauls  logs  over  its  logging  spurs  to  the  tap 
line,  over  which  it  has  a  trackage  right  to  the  mill.  For  this  privi- 
lege it  pays  the  tap  line  90  cents  per  loaded  car.  It  will  be  seen, 
therefore,  that  the  Riverside  &  Gulf  does  not  haul  logs  to  the  Allen 
mill.  In  its  statement  of  traffic  and  revenues,  however,  it  includes 
the  weight  of  the  logs  thus  hauled  by  the  Allen  Lumber  Company 
itself,  and  shows  the  earnings  under  the  90-cent  trackage  charge 
referred  to  as  freight  earnings.  The  lumber  of  the  Allen  mill 
amounted  to  about  6,000  tons  for  the  year  covered  by  the  record; 
it  is  moved  by  the  tap  line  from  the  mill  to  the  Santa  Fe,  and  for 
this  service  a  charge  of  2  cents  per  100  pounds  is  made  on  the  books. 
But  this  charge  is  not  being  collected.  The  explanation  is  that  when 
the  Allen  Company  located  its  mill  on  the  tap  line  some  years  ago 
the  president  of  the  Miller- Vidor  Company  guaranteed  that  it 
would  have  the  same  rates  to  the  markets  as  mills  located  on  the 
Santa  Fe  proper.  At  that  time  the  tap  line  had  joint  rates  with  the 
Santa  Fe  and  was  receiving  an  allowance  of  2  cents.  It  is  explained 
that  if  as  the  result  of  this  proceeding  the  joint  rates  are  restored 
and  divisions  are  again  received  from  the  Santa  Fe  the  tap  line  will 
collect  the  2-cent  charge  on  traffic  of  the  Allen  Company  from  the 
Santa  Fe;  but  if  this  proceeding  has  another  result  the  charge  of 
2  cents  on  the  lumber  of  the  Allen  mill  will  be  paid  by  the  Miller- 
Vidor  Lumber  Company,  under  the  obligation  imposed  upon  it  by 
the  contract  under  which  the  Allen  Company  was  induced  to  locate 
there. 

The  traffic  of  the  Riverside  &  Gulf  for  the  year  1910  consisted  of 
26,565  tons  of  lumber  and  131,880  tons  of  logs,  handled  for  the 
Miller- Vidor  Company:  0.214  tons  of  hardwood  lumber  for  T.  B. 
Allen  &  Company,  and  about  1,500  tons  of  other  freight,  practically 
all  of  which  was  handled  for  the  account  of  the  Miller- Vidor 
Company. 

JEFFERSON   A   NORTHWESTERN    RAILWAY. 

The  Jefferson  &  Northwestern  Bailway  Company  was  incorpo- 
rated in  1899,  and  its  capital  stock,  amounting  to  $20,000,  is  owned 
by  the  stockholders  of  the  Clark  &  Boyce  Lumber  Company,  which 
also  holds  its  notes  in  the  sum  of  $60,000.  The  tap  line  was  built  by 
Clark  &  Boyce  as  long  ago  as  1892  for  the  purpose  of  bringing  logs 
to  the  mill,  which  is  at  a  point  known  as  North  Jefferson,  Tex.,  less 
than  a  quarter  of  a  mile  from  the  line  of  the  Texas  &  Pacific  and  about 
a  mile  from  the  line  of  the  Missouri,  Kansas  &  Texas.    The  tap  line 
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has  about  32  miles  of  track  connecting  with  these  railroads  and 
serving  the  mill  and  timber.  There  are  also  two  or  three  small  mills 
along  the  line  that  formerly  manufactured  lumber,  but  none  of  them 
had  been  in  operation  for  two  or  three  years  prior  to  the  hearing. 

The  logs  are  hauled  to  the  mill  of  the  lumber  company  by  the  tap 
line  for  a  distance  of  32  miles.  Some  logs  also  are  brought  in  by 
the  tap  line  from  spur  tracks  connecting  with  the  Missouri,  Kansas 
&  Texas,  over  which  the  tap  line  enjoys  trackage  rights  for  that  pur- 
pose. On  all  log  movements  the  lumber  company  is  charged  $5  per 
car,  and  on  log  movements  of  the  latter  character  $2  of  the  charge 
goes  to  the  Missouri,  Kansas  &  Texas  for  the  trackage  privilege.  The 
manufactured  product  is  switched  by  the  tap  line  to  one  or  the  other 
of  the  trunk  lines,  a  distance  of  a  quarter  of  a  mile  or  1  mile,  as 
the  case  may  be.  It  receives  no  allowances  from  the  Texas  &  Pacific, 
but  receives  from  the  Missouri,  Kansas  &  Texas  a  division  on  lumber 
of  from  2  cents  to  5  cents  per  100  pounds,  the  average  allowance  on 
each  carload  of  lumber  moving  over  that  route  being  about  $22. 

The  tap  line  has  no  passenger  traffic:  and  no  logs  or  lumber  were 
handled  for  others  than  the  controlling  lumber  company,  the  traffic 
of  which  for  the  year  1910  amounted  to  26,950  tons  of  logs  and 
10,200  tons  of  lumber.  There  was,  however,  a  substantial  move- 
ment of  crossties  for  a  firm  of  railway  contractors  at  a  charge  of 
$10  per  car  for  a  haul  of  18  miles.  It  is  said  that  81  per  cent  of  the 
total  tonnage  and  82  per  cent  of  the  revenue  for  the  year  1910  came 
from  the  traffic  of  the  proprietary  lumber  company. 

It  was  not  until  1911  that  the  tap  line  filed  its  first  report  with 
the  Commission. 

BEAUMONT   A  SARATOGA. 

At  the  time  of  the  hearing  the  Beaumont  &  Saratoga  Transporta- 
tion Company  was  receiving  no  allowances  from  the  trunk  lines,  the 
division  of  from  1  to  3  cents  per  100  pounds  which  it  had  formerly 
secured  from  the  Texas  &  New  Orleans  having  been  cut  off.  It  was 
incorporated  in  1000,  under  the  Texas  laws,  not  as  a  railroad  com- 
mon carrier,  but  as  a  transportation  company.  Its  entire  capital 
stock,  amounting  to  $20,000,  is  held  in  trust  for  the  Keith  Lumber 
Company,  which  also  holds  notes  of  the  tap  line  for  about  $100,000. 

The  track  of  the  tap  line  is  12  miles  in  length  and  extends  from  a 
connection  with  the  Santa  Fe  and  with  the  Texas  &  New  Orleans 
at  Voth.  Tex.,  in  a  westerly  direction  to  Pelt.  Its  equipment  con- 
sists of  four  locomotives  and  seven  flat  cars.  The  lumber  company 
uses  two  of  the  locomotives  in  operating  the  logging  tracks  which  con- 
nect with  the  incorporated  tap  line  at  various  points,  and  the  steel 
in  which  is  leased  from  the  tap  line  for  a  consideration  of  $100  per 
month  that  covers  also  the  use  of  the  locomotives.    The  tap  line 
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hauls  the  logs  from  the  junction  of  the  4  unincorporated  spurs  with 
its  tracks  to  the  mill,  at  a  charge  of  $3  per  car.  A  considerable  por- 
tion of  the  output  of  the  mill  moves  out  by  water  in  boats  or  barges 
owned  by  the  lumber  company.  The  lumber  that  is  shipped  by  rail 
is  frequently  taken  by  the  trunk  lines  directly  from  the  mill,  but 
the  tap  line  sometimes  switches  the  cars. 

There  is  a  small  movement  of  traffic  for  others  than  the  lumber 
company,  the  revenue  from  which  amounted  during  the  year  1911  to 
$257.59.  The  report  for  that  year  was  the  first  that  was  filed  with 
the  Commission. 

ANGELINA  A  NECHES  RIVER  RAILROAD. 

The  Angelina  &  Neches  River  Railroad  was  originally  built  by 
the  Angelina  County  Lumber  Company  as  an  unincorporated  log- 
ging road,  extending  from  a  connection  with  the  Cotton  Belt  at 
Keltys,  Tex.,  into  the  timber.  It  was  incorporated  in  August,  1900, 
and  capital  stock  amounting  to  $55,000  was  distributed  among  the 
stockholders  of  the  lumber  company.  The  two  companies  have  the 
same  officers.  The  mill  is  at  the  junction  with  the  Cotton  Belt.  The 
track  of  the  tap  line  as  described  of  record  now  extends  to  Prosser, 
where  it  connects  with  the  Houston  East  &  West  Texas  Railroad 
and  thence  easterly  to  Naclina,  making  about  20  miles  in  all.  The 
tap  line  has  one  locomotive,  a  passenger  car,  and  three  box  cars.  It 
formerly  owned  logging  cars  and  three  additional  locomotives,  which 
were  transferred  to  the  lumber  company  to  escape  the  operation  of 
the  state  safety  appliance  acts.  The  lumber  company  also  has  about 
15  miles  of  unincorporated  track  running  from  the  terminus  of  the 
incorporated  line  at  Naclina  into  the  timber. 

The  traffic  consists  almost  entirely  of  the  lumber  of  the  Angelina 
County  Lumber  Company;  there  are  no  other  sawmills  served  by 
the  line.  A  passenger  service  was  inaugurated  in  November,  1910, 
but  the  traffic  is  light.  The  lumber  company  hauls  the  logs  from 
the  point  where  they  are  loaded  to  the  mill,  paying  the  tap 
line  for  the  privilege  of  operating  its  trains  over  the  incorporated 
track,  a  charge  of  50  cents  per  thousand  feet,  log  scale,  which  is 
equivalent  to  about  1£  cents  per  100  pounds  on  the  weight  of  the 
logs.  Shipments  of  rough  lumber  are  switched  by  the  tap  line  from 
the  sawmill  to  the  Cotton  Belt  tracks,  a  distance  of  a  few  hundred 
feet,  but  the  Cotton  Belt  itself  moves  shipments  of  dressed  lumber 
directly  from  the  planing  mill.  Traffic  delivered  to  the  Houston 
East  &  West  Texas  is  moved  by  the  tap  line  for  a  distance  of  3 
miles  from  the  mill  to  Prosser.  The  tap  line  receives  a  division  of 
from  1  to  4  cents  per  100  pounds  from  the  Houston  East  &  West 
Texas,  and  from  2  to  4  cents  per  100  pounds  from  the  Cotton  Belt 
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SUPPLEMENTAL  REPORT. 

In  the  near  future,  in  a  supplemental  report,  we  shall  state  the 
facts  in  relation  to  all  the  other  tap  lines  whose  affairs  are  disclosed 
on  the  record  before  us,  and  shall  point  out  which  of  them  are 
regarded  by  the  Commission  as  common  carriers  in  the  service  that 
they  render  to  their  respective  proprietary  companies.  The  cancel- 
lations by  the  trunk  lines  will  be  allowed  to  become  effective  on  May 
1  as  provided  in  the  tariffs  now  on  file.  The  rights  of  such  tap  lines 
as  we  find,  in  the  supplemental  report,  to  be  common  carriers  will 
be  protected  in  the  order  that  will  be  entered  herein  in  connection 
with  the  supplemental  report 

Pkoutt,  Chairman,  concurring: 

While  I  do  not  dissent  from  the  conclusions  finally  announced  in 
the  majority  opinion,  I  do  dissent  from  the  implication  that  the 
building  of  branch-line  railroads,  whether  denominated  tap  lines,  in- 
dustrial lines  or  what  not,  by  those  persons  who  own  an  industry  to 
be  served  by  these  railroads,  should  be  discouraged  by  this  Commis- 
sion. While  the  industrial  line  and  the  tap  line  have  been  the 
medium  through  which  the  grossest  discriminations  have  been  per- 
petrated in  the  past  my  belief  is  that  these  unlawful  practices  can  be 
stopped  without  the  slightest  difficulty  and  that  the  thing  itself  should 
be  encouraged  rather  than  discouraged.  This  view,  which  I  have 
entertained  from  the  first,  is  confirmed  by  observation  and  reflection, 
and  I  desire  to  keep  it  clearly  before  the  public. 

My  meaning  can  be  best  illustrated  by  the  accompanying  rough 
diagram. 

Let  us  assume  that  AB  is  a  100-mile  section  of  a  trunk-line  rail- 
road and  that  CD  is  a  branch  extending  from  C  to  D.  The  section 
traversed  by  this  railroad  produces  lumber,  coal,  stone,  perhaps 
various  commodities.  The  principle  is  the  same  in  all  cases,  although 
the  application  might  somewhat  differ. 

X.  Y,  and  Z  are  localities  distant  from  the  main  line  by  about  the 
same  number  of  miles  as  C,  but  in  these  localities  the  industry  has 
not  been  developed. 

The  railroad  AB  applies  to  all  points  upon  its  main  line  and  to  its 
branch  line  CD  the  same  rate  to  markets  of  consumption.  X,  Y,  and 
Z  can  not  be  developed  until  railroads  are  constructed,  connecting 
these  localities  with  the  main  line.  Manifestly  it  is  for  the  public 
interest  that  connecting  lines  shall  be  constructed,  since  otherwise  a 
monopoly  in  the  production  of  the  commodity  at  points  tributary  to 
AB  is  possible.    By  whom  shall  these  branch  railroads  be  built  I 

Manifestly  the  owners  of  property  at  X  may  construct  a  road 
from  X  to  AB  and  may  transport  the  commodity  manufactured 
from  X  to  AB  and  there  ship  it  to  destination.    The  cost  of  render- 
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ing  this  service  may  be,  if  lumber,  3  cents  per  100  pounds;  if  coal, 
10  cents  per  ton.  Whatever  the  cost,  it  is  plain  that  the  operator  at 
X  is  at  a  disadvantage  as  compared  with  the  operator  at  C  by  the 
exact  amount  of  this  charge,  and  it  frequently  and  perhaps  usually 
happens  that  the  advantage  thereby  obtained  by  the  industry  at  C 
is  sufficient  to  entirely  prevent,  certainly  for  a  long  time,  the  develop- 
ment at  X,  Y,  or  Z. 

The  inevitable  conclusion  is  that  the  railroad  AB  absolutely  dic- 
tates the  development  of  this  region.  If  it  elects  to  construct  its 
branch  line  to  C,  that  locality  becomes  valuable,  whereas  if  it  goes 
to  X  or  to  Y  those  are  the  favored  locations.    It  must  be  admitted 
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C 


D 


•X 
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that  it  is  most  unfortunate  to  put  the  development  of  a  country  into 
the  hands  of  a  main-line  railroad  as  this  of  necessity  does.  My  own 
belief  is  that  those  persons  interested  in  the  localities  other  than 
C  should  be  permitted,  where  circumstances  justify,  to  construct  a 
railroad  from  X  to  the  main  line ;  that  the  main  line  AB  should  be 
required  to  establish  in  connection  with  the  branch  line  from  X  the 
same  rate  which  it  applies  from  its  branch  line  at  C,  and  should  be 
required  to  accord  to  the  branch  line  in  the  way  of  a  division  a  sum 
which  is  fairly  equivalent  to  the  expense  which  it  incurs  in  originat- 
ing this  traffic  at  C  and  handling  it  from  C  to  D.  This  is  certainly 
in  the  public  interest;  what  valid  objection  can  be  urged  against  it? 
23  I.  c.  a 


340  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

Consider  this,  first,  from  the  standpoint  of  the  main-line  rail- 
road. That  road  transports  the  traffic  from  C  to  D  at  a  certain  cost 
and  from  D  to  destination  at  a  certain  other  cost.  If  from  the 
through  rate  there  be  deducted  the  cost  of  transporting  the  business 
from  C  to  D,  there  remains  the  service  from  the  main-line  point  D 
to  destination.  If,  now,  it  allows  the  other  branch  line  from  X  the 
same  amount,  it  becomes  a  matter  of  indifference,  so  far  as  its  profit 
as  a  railroad  is  concerned,  whether  traffic  originates  upon  its  own 
branch  line  at  C  or  upon  the  independent  branch  line  at  X. 

This  might  be  urged,  possibly,  that  if  the  mine  or  the  forest  at  X 
is  developed  the  mine  or  the  forest  at  C  may  produce  less,  and  the 
main  line  may  therefore  have  less  business  for  its  own  branch; 
but  this  is  a  matter  of  small  consequence,  which  ought  not  to  weigh 
in  the  general  conclusion.  Its  profit  is  not  made  upon  the  branch 
line  but  upon  the  main  line. 

If  this  railroad  AB  itself  owns  lands  at  C  which  it  desires  to 
develop,  then  manifestly  it  is  for  its  advantage  that  the  branch  line 
from  X  should  not  be  constructed;  or,  if  those  persons  interested  in 
the  main  line  and  potential  in  the  direction  of  its  policy  own  lands 
at  C,  it  is  manifestly  for  their  interest  that  no  other  similar  indus- 
try  should  be  developed;  but  the  function  of  a  railroad  in  these 
modern  days  has  come  to  be,  not  the  exploitation  of  its  private  prop- 
erty used  in  other  than  its  transportation  purposes  nor  in  the  en- 
riching of  those  who  sit  in  its  directorate,  but  rather  in  serving  the 
entire  public  impartially  and  for  a  reasonable  consideration. 

From  the  standpoint  of.  the  main-line  railroad,  considered  purely 
as  a  railroad,  there  is  no  reason  why  the  branch  line  from  X  should 
not  be  permitted  to  connect  and  should  not  be  allowed  a  suitable  di- 
vision. It  should  be  carefully  noted  that  this  only  applies  in  its 
entirety  to  instances  where  the  main  line  establishes  a  blanket  rate 
upon  its  main  line,  as  is  usually  done  with  producing  points  in  case 
of  lumber,  coal,  etc.,  and  where  it  extends  that  rate  to  its  own  branch 
lines.  If  a  fair  mileage  scale  were  applied,  both  to  main  line  and  to 
branch  line,  these  difficulties  would  largely  disappear.  My  propo- 
sition only  goes  to  this:  That  the  main-line  road  should  be  required  to 
put  the  industry  at  the  end  of  the  independent  branch  line  upon  sub- 
stantially the  same  basis  that  it  puts  the  industry  at  the  end  of  its 
own  branch  lin«»  «r  at  a  corresponding  point  upon  its  main  line. 

Consider  this  matter,  now,  from  the  standpoint  of  the  mine  or  the 
mill.     Compare  the  operator  at  C  with  his  competitor  at  X. 

The  distance  from  the  main  line  to  C  is  the  same  as  from  the  main 
line  to  X.  There  is  no  reason  why  the  rate  from  X  ought  not  to  be 
the  same  as  the  rate  frmn  C.  Suppose  the  same  rate  is  applied  and 
is  paid  by  both  the&e  competing  operators.    Looking  to  the  mill  and 
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to  the  company  which  owns  and  operates  the  mill,  manifestly  there 
is  no  discrimination. 

But  it  is  said  that  the  same  individuals  who  own  the  industry  at 
X  also  own  the  capital  stock  of  the  railroad  which  leads  from  X  to 
the  main  line,  and  that  therefore  they  have  finally  the  benefit  of 
whatever  division  is  allowed  to  this  independent  branch  line. 

This  branch  line  is  performing  a  legitimate  common-carrier  serv- 
ice, exactly  the  same  service  from  X  which  is  performed  from  C. 
The  agency  which  performs  that  service  from  X  is  entitled  to  a  fair 
compensation  to  exactly  the  same  extent  as  is  the  agency  which  per- 
forms that  service  from  C. 

If,  now,  the  expense  of  constructing  and  operating  the  railroad 
from  X  to  D  is  such  as  to  leave  no  net  return  out  of  the  divisions 
allowed  by  the  main  line,  then  the  individuals  who  own  the  mine 
at  X  have  received  nothing  beyond  that  received  by  those  who  own 
the  mine  at  C,  although  they  have  invested  and  devoted  to  the  public 
service  an  additional  amount  of  capital.  If  the  net  is  sufficient  to 
pay  a  fair  return  upon  the  fair  value  of  the  property,  they  have  re- 
wived  exactly  that  to  which  they  are  entitled  under  the  constitu- 
tion of  the  United  States. 

The  mining  company  is  not  discriminated  in  favor  of,  for  it  pays 
the  same  rate  as  does  the  competitor  at  C.  The  individuals  who  own 
the  railroad  from  X  to  the  main  line  are  not  discriminated  in  favor 
of  as  against  the  individuals  who  own  the  mine  at  C,  for  they  have 
only  received  a  legitimate  return  upon  the  property  which  they  have 
devoted  to  this  public  service,  if  it  be  a  legitimate  public  service.  It 
is  true  that  if  the  division  allowed  to  the  independent  branch  line  is 
excessive,  that  does  work  out  a  final  discrimination,  not  in  favor  of 
the  mine  at  X,  but  in  favor  of  the  individuals  who  own  the  railroad 
and  who  also  own  that  mine.  The  discrimination  would  be  exactly 
the  same  if  the  divisions  were,  with  respect  to  traffic,  not  produced 
at  the  mine,  but  handled  from  the  mine  of  a  competitor  upon  the 
branch,  or  with  respect  to  an  entirely  different  species  of  traffic. 

It  is  urged  that  this  gives  to  the  owner  of  property  at  X  an  ad- 
vantage over  the  owner  of  similar  property  at  Y,  and  this  is  true,  for 
neither  X  nor  Y  can  be  developed  without  a  railroad.  But  that  sort 
of  discrimination  arises  out  of  the  fact  that  the  operator  at  X  has 
the  money  or  the  means  of  securing  the  money  with  which  to  build 
the  railroad  from  X  to  the  main  line,  while  the  owner  at  Y  does  not 
possess  this  means.  Some  day  the  importance  of  this  aspect  of  the 
case  may  become  such  that  the  government  itself  will  build  and  op- 
erate all  these  branches,  but  until  then  the  most  that  can  be  done  is 
to  secure  to  all  persons  equality  of  opportunity,  to  give  to  the  indi- 
vidual at  Y,  if  he  can  find  the  money,  the  same  chance  which  the  in- 
dividual at  X  possesses. 
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In  my  opinion,  this  right  to  build  branch  lines  and  obtain  recog- 
nition from  the  main  line  is  becoming  daily  of  more  and  more  conse- 
quence. Our  trunk  lines  have  been  built;  many,  perhaps  most,  of 
the  branch  lines  remain  to  be  built.  Upon  what  inducement  is  this 
future  development  to  take  place? 

In  the  past  branch  lines  have  been  often  constructed  to  develop 
properties  which  the  railroad  itself  owned;  still  more  frequently  to 
develop  properties  owned  by  those  who  could  influence  the  policy 
of  the  main-line  railroad. 

Branch  lines  have  often  been  constructed  as  stockjobbing  propo- 
sitions with  a  view  to  selling  them  at  an  extravagant  price  to  the 
main  line.  These  motives  will  not  to  any  great  extent  operate  in 
the  future,  and  if  there  is  to  be  a  free  development  of  our  resources, 
if  that  development  is  not  to  be  put  entirely  under  the  control  of 
our  railroads  and  the  influences  which  dominate  them,  then  the 
recognition  of  branch  lines  by  the  main  line  must  be  enforced. 

It  is  significant  that  the  three  states  in  which  the  tap  lines  under 
consideration  are  most  developed — Texas,  Louisiana,  and  Arkansas — 
in  every  instance  approve  and  insist  upon  the  legal  status  of  these 
railroads,  the  reason  being,  as  stated  by  their  accredited  representa- 
tives before  this  Commission,  that  the  recognition  of  the  tap  line 
promotes  the  development  of  the  country  by  fostering  the  building 
of  railroads  which  will  otherwise  not  be  constructed  and  which  the 
countrv  absolutelv  needs. 

It  is  desirable  that  common  carriers  by  rail  should  be  strictly  con- 
fined to  their  public  functions  nnd  not  permitted  to  engage  in  private 
commercial  pursuits.  While  this  may  not  be  as  imperative  in  case  of 
branch  lines  as  with  trunk  linos,  since  the  former  can  be  subjected 
to  a  closer  scrutiny  and  a  higher  degree  of  control,  still  the  ideal 
condition  would  be  one  in  which  the  carrier's  service  was  performed 
either  by  the  government  or  by  some  private  corporation  with  no 
interest  whatever  in  the  property  transported.  We  should  not,  how- 
ever, sacrifice  the  essential  to  the  pursuit  of  the  ideal,  nor  should 
we  repress  legitimate  undertaking  simply  because  some  phases  of  the 
means  employed  may  result  in  abuse.  Congress  might  prohibit  all 
connection  between  railway  and  private  industry.  As  to  what  has 
actuallv  been  done,  it  mav  be  observed: 

First.  When  Congress  came  to  declare  its  will  in  this  respect  by 
the  enactment  of  the  commodities  clause,  lumber  was  expressly  ex- 
cepted from  the  operation  of  that  provision,  thereby  giving  an  im- 
plied sanction  to  unity  of  ownership  between  the  lumber-carrying 
railroad  and  the  commoditv  which  is  carried. 

Second.  The  commodities  clause  itself  as  interpreted  by  the  Su- 
Court  and  as  accepted  by  Congress  since  that  interpretation 
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does  not  prohibit  a  common  ownership  of  industry  and  railroad,  pro- 
vided the  two  are  kept  entirely  separate  and  distinct  in  their 
operation.  Inasmuch  as  the  statute  has  not  been  changed  since  that 
interpretation  was  put  upon  it,  it  must  be  assumed  that  as  so 
interpreted  it  represents  the  legislative  will. 

The  abuses  disclosed  by  the  present  proceeding  result  mainly  from 
two  causes: 

(a)  In  many  cases  divisions  are  allowed  on  account  of  so-called    ' 
railroads  which  are  in  reality  mere  plant  facilities.    Of  the  83  cases 
now  before  the  Commission,  a  majority  are  of  that  character. 

I  do  not  attempt  to  define  here  a  railroad.  I  do  wish  to  say,  how- 
ever, that  the  basic  inquiry  is  "not,  in  my  opinion,  whether  the 
operation  is  great  or  small,  but  rather  is  it  honest.  Does  it  occupy 
the  sphere  of  a  railroad? 

If  public  necessity  requires  that  this  railroad  be  built  and  operated; 
if,  under  the  laws  of  the  state  in  which  it  exists,  land  can  be  taken 
in  invitum  for  its  right  of  way;  and  if  the  railroad  itself  is,  in  fact, 
operated  and  maintained  as  a  public  carrier  in  conformity  to  the 
laws  of  the  state  which  creates  it,  and  of  the  United  States  in  so  far 
as  it  is  subject  to  federal  regulation,  then  I  think  it  must  be  treated 
as  a  public  servant,  irrespective  of  the  amount  or  the  character  of  its 
traffic. 

If  a  particular  railroad  is  found  to  be  a  common  carrier  by  rail- 
road, under  the  act  to  regulate  commerce,  then  I  think,  irrespective 
of  its  stock  ownership,  without  reference  to  the  purpose  of  its  crea- 
tion, it  must  be  treated  as  such ;  that  in  all  cases  the  trunk  line  may 
establish  joint  rates  and  allow  proper  divisions  of  those  rates  and, 
in  many  cases,  it  should  be  compelled  to  do  so. 

(b)  In  many  instances  where  the  allowance  of  a  division  is  proper^ 
the  division  itself  has  been  excessive,  and  this,  without  doubt,  has  in- 
ured to  the  benefit  of  the  industry  or  of  the  persons  or  individuals 
who  owned  the  industry.  While  there  may  be  some  doubt  as  to  our 
authority  in  the  premises,  I  believe  we  have  the  right  to  determine  in 
these  cases  whether  the  divisions  are  excessive  and  to  order  them 
reduced  to  a  proper  amount. 

If  this  Commission  prohibits  the  payment  of  any  division  in  all 
cases  where  the  railroad  is  not  a  bona  fide  common  carrier,  and  con- 
fines those  divisions  when  properly  allowable  within  proper  limits, 
I  am  unable  to  see  how  harmful  discrimination  can  result 

One  fact  has  been  developed  which  does  lead  to  slight  discrimina- 
tion and  which  we  can  not  apparently  correct,  and  that  is  the  issuing 
of  passes  to  the  officers  of  these  common-carrier  tap  lines  who  are 
also  owners  and  frequently  officers  engaged  in  the  management  of 
the  industries.    The  use  of  these  passes  when  traveling  upon  the 
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business  of  the  iri'isrrj  ^ri:ch:edlT  gives  to  that  industry  an  ad* 
vantage  over  its  competitor. 

This  is  wr:ng  ini  sh:"ili  be  -rcrrected — if  not  by  the  voluntary 
action  of  the  carriers  —no  iss^e  and  honor  these  exchange  passes. 
then  by  Congress-  E-t  let  ::  be  noted  that  this  vice  is  not  confined 
to  the  ins:gr.in:&n:  :ap  line-  Directors  of  main-line  railroads  are 
almost  invariably  engage-i  in  private  business,  in  the  coarse  of  which 
free  transportation  is  ized. 

Discrimination  c  f  tnis  kind  ought  not  to  exist,  but  it  will  continue 
to  exist  until  common  carriers  by  rail  are  prohibited  from  issuing 
these  exchange  passes.  When  the  issuing  of  free  transportation  by 
railroad  is  restricted  to  railroad  employees  who  spend  substantially 
their  entire  time  in  railroad  service,  with  such  general  exceptions 
as  may  be  made  upon  sentimental  grounds  and  which  involve  no  ele- 
ment of  commerce,  discrimination  from  this  source  will  cease,  and 
not  until  then. 

I  do  not  wish  at  this  time  to  enter  upon  any  general  discussion  of 
this  tap-line  question:  that  I  have  done  in  previous  reports;  but  only 
to  restate  my  conviction  that  to  prohibit  or  discourage  legitimate 
enterprises  of  this  character  is  to  deal  a  serious  blow  to  the  future 
development  of  this  country. 

I  may  add  that  I  do  not  fully  concur  in  the  suggestion  that  main- 
line carriers  may  make  to  the  owners  of  private  railroads  not  com- 
mon carriers  allowances  for  the  movement  of  lumber  from  the  mill 
to  the  main  line.  I  doubt  whether  this  is  a  transportation  service 
within  the  meaning  of  the  fifteenth  section;  but  even  if  the  allowance 
miirht  be  under  some  circumstances  lawful,  we  ought  not  to  invite  it. 

There  is  no  essential  difference  between  a  private  railroad  operated 
by  steam  and  a  tramway  or  a  dray.  When  once  the  door  is  opened 
there  is  no  stopping  place.  I  believe  that  all  these  services  should 
be  performed  by  the  railroad  itself  and  that  the  shipper,  instead  of 
receiving  an  allowance  for  these  accessorial  services,  should  be  com- 
pelled to  pay  a  reasonable  charge  for  every  service  rendered  outside 

the  ordinary  transportation. 
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CHAMBER  OF  COMMERCE  OF  NEWPORT  NEWS,  VA., 

v. 

SOUTHERN  RAILWAY  COMPANY  ET  AL. 


Submitted  June  20,  1911.    Decided  April  8,  1912. 


Under  an  arrangement  between  defendants  in  force  for  a  number  of  years  prior 
to  July  31,  1899,  Newport  News  and  Norfolk,  Va.,  took  equal  freight 
rates  to  and  from  common  points  In  associated  railways  territory  and  in 
southeastern  freight  association  territory.  Because  of  a  disagreement 
as  to  divisions  of  the  joint  rates,  the  southern  lines  withdrew  from  the 
arrangement,  and  since  that  time  Newport  News  rates  to  and  from  such 
common  points  have  been  on  a  higher  basis  than  Norfolk  rates  to  and 
from  the  same  points.  Complainant  alleges  that  the  increased  rates  are 
unjustly  discriminatory  and  result  in  undue  prejudice  and  disadvantage 
to  Xewi>ort  News.  The  southern  lines  do  not  extend  to  Newport  News; 
but,  by  means  of  their  connections  with  other  defendant  lines,  they 
participate  in  Newport  News  traffic  to  and  from  the  south,  maintain 
through  routes  for  the  movement  of  such  traffic,  and  in  effect  control 
the  rates  applicable  thereto.  Upon  consideration  of  all  the  facts  and 
circumstances  of  the  case,  Held: 

1.  That  the  present  rate  situation  is  unjustly  discriminatory  against  and  unduly 

prejudicial  to  Newport  News. 

2.  That  the  southern  carriers  can  not  escape  responsibility  for  such  discrimina- 

tion merely  because  their  rails  do  not  extend  to  Newport  News. 
8.  That  Ncwi>ort  News  is  entitled  to  the  .same  rates  as  Norfolk  to  and  from 
common  points  on  defendants'  lines  in  the  territories  referred  to,  not 
within  150  miles  of  Norfolk. 

R.  G.  Bickford,  Charles  C.  Berkeley,  and  /.  A.  Massie  for  com- 
plainant. 

R.  Walton  Moore  for  Southern  Railway  Company;  Atlantic  Coast 
Line  Railroad  Company;  Seaboard  Air  Line  Railway;  and  Norfolk 
&  Western  Railway  Company. 

Edward  R.  Baird,  jr.,  for  Norfolk  &  Southern  Railway  Company 
and  H.  K.  Wallcott  and  Hugh  M.  Kerr,  receivers. 

//.  T.  Wir/cham  for  Chesapeake  &  Ohio  Railway  Company. 

Thomas  II.  Willcox  for  Norfolk  &  Portsmouth  Belt  Line  Rail- 
road Company  and  New  York,  Philadelphia  &  Norfolk  Railroad 
Company. 

M.  Carter  Hall  for  Atlantic  Coast  Line  Railroad  Company. 
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Report  of  the  Commission. 

By  the  Com  mission  : 

The  Chamber  of  Commerce  of  Newport  News,  Va.,  by  petition, 
filed  November  15,  1909,  assails  the  rates  charged  by  defendants  for 
the  transportation  of  traffic  between  Newport  News  and  points  in 
associated  railways  and  southeastern  freight  association  territories 
as  unjustly  discriminatory  and  unduly  prejudicial  to  the  interests 
of  that  city  when  compared  with  rates  between  Norfolk,  Va.,  and 
the  same  points. 

Newport  News  is  at  the  southern  point  of  the  peninsula  which  lies 
between  the  James  and  York  rivers  in  Virginia.  It  is  about  12 
miles  by  water  from  Norfolk,  which  lies  to  the  south  on  the  east 
side  of  the  Elizabeth  River  near  where  it  empties  into  Hampton 
Roads.  Newport  News  is  an  important  port  of  the  Atlantic  sea- 
board and  is  well  situated  for  manufacturing  purposes.  It  stands 
fifth  in  volume  of  imports  and  exports,  in  this  respect  exceeding 
Norfolk,  which  stands  sixth.  The  only  railway  whose  tracks  reach 
Newport  News  is  the  Chesapeake  &  Ohio,  which  has  its  principal 
eastern  terminal  at  that  point  and  maintains  there  float-bridges, 
wharves,  piers,  and  other  terminal  facilities. 

The  Norfolk  &  Western  Railway  reaches  Norfolk  by  rail  and  has 
a  terminal  there  and  also  one  at  Lamberts  Point,  on  the  east  side 
of  the  Elizabeth  River.  The  Norfolk  Southern  Railway  has  a  ter- 
minal at  Berkley,  which  is  a  part  of  the  city  of  Norfolk.  The 
Southern  Railway  and  the  Atlantic  Coast  Line  Railroad,  herein- 
after referred  to  as  the  Southern  and  Coast  Line,  respectively,  each 
has  a  terminal  at  Pinners  Point,  on  the  west  side  of  the  Elizabeth 
River.  The  Seaboard  Air  Line  Railway,  hereinafter  referred  to  as 
the  Seaboard,  has  a  terminal  at  Portsmouth,  on  the  west  side  of  the 
Elizabeth  River. 

The  New  York,  Philadelphia  &  Norfolk  Railroad  Company  main- 
tains tracks  extending  from  connections  with  the  Southern  and 
Coast  Line  to  Port  Norfolk,  on  the  west  side  of  the  Elizabeth  River. 
where  it  has  very  complete  terminal  facilities.  The  Norfolk  A  Ports- 
mouth Belt  Line  Railroad  Company,  hereinafter  called  the  Belt 
Line,  maintains  track  connections  with  the  other  lines  except  the 
Chesapeake  &  Ohio.  Its  capital  stock  is  owned  in  substantially  equal 
shares  by  the  other  companies.  All  the  companies  named  are  parties 
defendant  in  this  proceeding. 

At  Port  Norfolk  and  Portsmouth  on  the  west  side  of  the  Eliza- 
beth River,  at  Norfolk  proper;  at  Lamberts  Point  on  the  east  side  of 
the  river,  and  at  Berkley  on  the  west  side  of  the  eastern  branch  of 
the  river,  are  numerous  piers,  float-bridges,  wharves,  and  ware- 
houses belonging  to  the  several  defendants.    The  Chesapeake  A  Ohio 
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has  a  terminal  in  Norfolk  where  it  maintains  piers,  a  float-bridge, 
yards,  and  warehouses.  This  terminal  is  reached  by  water,  a  system 
of  car  floats  and  a  barge  line  service  being  maintained  by  that  com- 
pany between  Newport  News  and  Norfolk. 

Interchange  of  traffic  between  the  several  defendants  is  effected 
by  means  of  the  short-line  tracks  of  the  New  York,  Philadelphia  & 
Norfolk,  or  by  the  Belt  Line,  or  both,  or  by  the  floating  equipment 
owned  and  operated  by  the  other  defendants,  and  also  by  drayage 
service.  The  Southern  receives  and  delivers  import  and  export 
traffic  at  Newport  News  either  by  means  of  its  own  floating  equip- 
ment or  that  of  the  Chesapeake  &  Ohio.  The  Coast  Line  and  Sea- 
board use  for  this  service  the  floating  equipment  of  the  Chesapeake 
&  Ohio,  and  the  Norfolk  &  Western  uses  the  floating  equipment  of 
the  Southern. 

Both  Newport  News  and  Norfolk  sustain  intimate  commercial  re- 
lations with  the  south.  They  are  alike  dependent  largely  upon  the 
south,  and  especially  upon  the  sections  known  as  associated  rail- 
ways territory  and  southeastern  freight  association  territory.  These 
sections,  generally  speaking,  embrace  all  the  territory  east  of  a  line 
drawn  from  Chattanooga,  Tenn.,  southward  through,  but  not  includ- 
ing, Birmingham,  Selma,  and  Montgomery,  Ala.,  to  Pensacola,  Fla., 
known  as  the  Chattanooga-Birmingham  line.  They  are  reached  by 
the  rails  of  the  Southern,  Coast  Line,  Seaboard,  Norfolk  Southern, 
and  their  connections,  and  in  part  by  the  Norfolk  &  Western  and  its 
connections.  These  carriers,  except  the  Norfolk  &  Western,  are  all 
members  of  the  associated  railways  and  southeastern  freight  associa- 
tion, or  of  one  or  the  other  of  said  organizations,  and  the  territories 
in  which  they  operate  when  referred  to  hereafter  will  be  called  the 
association  territories. 

For  a  number  of  years  Newport  News  had  the  same  rates  as  Nor- 
folk to  all  common  points  in  each  of  the  association  territories,  under 
tariffs  to  which  the  Chesapeake  &  Ohio,  Southern,  Coast  Line,  Sea- 
board, and  their  connections  were  parties.  Through  routes  and  joint 
rates  were  maintained  via  both  Norfolk  and  Richmond.  The  ar- 
rangement was  in  part  the  result  of  a  resolution  adopted  by  the  as- 
sociated railways  December  4,  1894,  which  allowed  the  Chesapeake 
&  Ohio  a  prorate  based  on  80  miles  to  and  from  Portsmouth,  Nor- 
folk, Pinners  Point,  and  Richmond,  and  provided  that  rates  from 
Newport  News,  and  rates  on  import  and  export  business  through 
Newport  News,  to  common  points  in  the  association  territories, 
fhould  be  the  same  as  to  and  from  Norfolk,  applying  on  all  business 
southbound  and  on  export  business  northbound.  For  a  like  length 
of  time,  or  a  little  longer,  Newport  News  and  Norfolk  took  the  sanje 
rates  to  and  from  local  stations  on  the  Southern  in  both  of  said  tar- 
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ritories.  At  the  same  time  Newport  News  enjoyed  the  same  rates 
as  Norfolk  to  and  from  common  points  west  of  the  Chattanooga- 
Birmingham  line. 

The  joint  rates  were  maintained  until  July  31,  1899.  The  rates  to 
and  from  local  stations  on  the  Southern  Railway  continued  until 
July  28,  1900.  In  the  meantime  a  dispute  arose  between  the  carriers 
who  were  parties  to  the  joint  rates  as  to  the  divisions  allowed  the 
Chesapeake  &  Ohio  on  traffic  to  and  from  points  east  of  the  Chat- 
tanooga-Birmingham line.  That  company  demanded  larger  divi- 
sions than  it  was  receiving,  and  the  demand  was  refused  by  the 
southern  lines.  The  dispute  finally  resulted  in  the  withdrawal  of 
the  southern  carriers  from  the  arrangement.  The  withdrawal  was 
by  resolution  adopted  at  a  meeting  of  the  members  of  the  associated 
railways  in  June,  1899,  which  declared  as  follows: 

Whereas  the  Chesapeake  &  Ohio  Railway  is  unwilling  to  continue  the  basis  of 
division  adopted  at  meeting  held  In  Philadelphia,  Pa.,  December  4,  1S04: 

Resolved  that  effective  August  1,  1809,  nil  through  rates  and  divisions  between 
Newport  News,  Hampton,  Phoebus,  and  Old  Point,  Va.,  and  points  in  the  terri- 
tories of  the  associated  railways  and  the  southeastern  freight  association 
east  of  Chattanooga,  Birmingham,  Selma.  Montgomery,  and  Pensacola,  be  with- 
drawn :  through  rates  thereafter  to  be  made  on  lowest  combination. 

Thereupon  the  joint  rates,  except  on  import  and  export  traffic, 
were  canceled  as  to  all  common  points  in  the  association  territories. 
While  through  routes  have  remained  open  substantially  as  before 
via  both  Norfolk  and  Richmond,  the  rates  to  and  from  Newport  News 
have  been  maintained  on  a  basis  of  differentials  over  Norfolk  on  a 
scale  of  15  cents  per  100  pounds,  first  class,  down  to  4  cents,  class  D. 
Commodity  rates  have  obtained  on  substantially  the  same  basis. 

The  Chesapeake  &  Ohio  Company's  dissatisfaction  with  the 
former  adjustment  involved  only  the  divisions  it  received.  At  one 
time  the  southern  lines  offered  to  make  some  slight  concessions  in 
the  matter,  but  the  offer  was  refused.  On  a  subsequent  date  the 
Chesapeake  &  Ohio  Company,  with  the  view  to  restoring  to  Newport 
News  the  same  rates  as  Norfolk,  offered  to  accept  any  reasonable 
and  fair  divisions  which  the  southern  carriers  might  themselves  agree 
upon,  but  the  offer  was  declined.  The  southern  lines  assumed  the 
attitude  that  they  would  not  reduce  their  rates  in  order  to  place 
Newport  News  on  the  Norfolk  rate  basis. 

The  Chesapeake  &  Ohio  still  adheres  to  the  view  that  Newport 
News  should  have  the  same  rates  as  Norfolk  to  and  from  the  south, 
and  has  made  repeated  efforts  to  bring  about  such  result.  Complain- 
ant has  likewise  on  various  occasions  vainly  sought  to  secure  a 
restoration  of  the  former  rate  status. 

As  to  the  territory  west  of  the  Chattanooga-Birmingham  line 
reached  by  the  southern  carriers  and  their  connections,  and  by  the 
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Chesapeake  &  Ohio  and  its  connections,  the  rates  to  and  from  New- 
port News  have  continued  the  same  as  rates  to  and  from  Norfolk. 
This  is  also  true  of  points  north  of  the  Ohio  River,  reached  by  the 
Chesapeake  &  Ohio  and  its  connections. 

On  Newport  News  traffic  to  or  from  points  west  of  the  Chatta- 
nooga-Birmingham line,  which  usually  moves  via  Richmond,  the 
divisions  of  the  joint  rates  received  by  the  Chesapeake  &  Ohio  are 
measured  by  a  scale  of  26  cents  per  100  pounds,  first  class,  down  to 
8  cents.  Divisions  of  commodity  rates  are  on  relatively  the  same 
basis. 

These  differentials  or  arbitraries  are  all  absorbed  by  the  southern 
carriers.  On  Newport  News  traffic  to  or  from  common  points  east 
of  the  Chattanooga-Birmingham  line,  whether  via  Richmond,  Nor- 
folk, Portsmouth,  or  Pinners  Point,  the  differentials  to  the  Chesa- 
peake &  Ohio  are  paid  by  the  shipper  as  a  part  of  the  combination 
through  rates.  Thus  it  appears  that  by  giving  Newport  News  the 
same  rates  as  Norfolk  to  and  from  territory  west  of  the  Chattanooga- 
Birmingham  line,  the  southern  carriers  absorb  greater  differentials 
than  they  would  be  required  to  absorb  to  give  Newport  News  the 
same  rates  as  Norfolk  to  and  from  the  territory  east  of  that  line. 
Notwithstanding  the  large  differentials  thus  absorbed,  the  western 
business  is  freely  and  profitably  handled  by  the  southern  lines. 

As  to  certain  classes  of  traffic  Newport  News  rates  continued  the 
same  as  Norfolk  rates  after  July  31,  1899.  This  was  true  of  pig 
iron  from  Johnson  City,  Tenn.,  and  points  adjacent,  and  from  iron- 
producing  sections  of  Georgia  and  Alabama,  until  some  time  after 
the  hearing  in  this  case.  From  various  points  in  Alabama  the  rates 
on  lumber  are  also  the  same  to  Norfolk  and  Newport  News. 

The  dry  dock  and  ship  building  company's  large  plant  at  New- 
port News  creates  a  market  at  that  point,  especially  for  iron  and 
lumber.  Deliveries  are  usually  made  to  Newport  News  by  the  float- 
ing equipment  of  the  carrier  handling  the  traffic,  or  that  of  the 
Chesapeake  &  Ohio  if  it  moves  via  Norfolk,  Portsmouth,  or  Pinners 
Point,  or  via  the  Chesapeake  &  Ohio  rails  if  the  movement  is  through 
Richmond.  The  southern  lines  either  make  the  deliveries  themselves 
without  charge,  or  absorb  the  differentials  received  by  the  Chesa- 
peake &  Ohio  for  its  service. 

Between  Baltimore  and  various  important  points  in  the  associa- 
tion territories  the  southern  lines  and  their  connections  maintain 
lower  rates  than  to  or  from  Newport  News.  To  Albany,  Americus, 
and  Bainbridge,  Ga.,  the  first-class  rates  are  $1.13  per  100  pounds 
from  Newport  News;  98  cents  from  Baltimore  and  Norfolk;  and 
$1.05  from  Philadelphia  and  New  York.  Substantially  the  same 
situation  is  true  of  Dothan,  Troy,  and  Andalusia,  Ala.,  to  which  the 
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first-class  rates  are  $1.21  from  Newport  News;  $1.13  from 
more;  and  $1.20  from  Philadelphia  and  New  York.  These  instances 
are  illustrative  of  the  situation  as  to  numerous  important  points  in 
the  association  territories. 

As  a  general  rule  the  southern  lines  receive  considerably  less  in 
the  divisions  of  the  through  rates  on  traffic  to  and  from  Baltimore 
than  the  rates  they  maintain  to  and  from  Norfolk.  Of  the  first- 
class  rate  of  98  cents  from  Baltimore  to  Albany,  Bainbridge,  and 
Americus,  Ga.,  they  receive  80  cents,  whereas  the  first-class  rate  from 
Norfolk  to  the  same  point  is  98  cents.  Out  of  92  cents  from  Balti- 
more to  Camden,  S.  C,  they  receive  71.3  cents,  whereas  the  rate  from 
Norfolk  to  the  same  points  is  82  cents.  Out  of  89  cents  from  Balti- 
more to  Columbia,  S.  C,  they  receive  66.4  cents,  whereas  the  rate 
from  Norfolk  to  the  same  point  is  76  cents.  These  instances  involve 
only  the  first-class  rates,  but  are  illustrative  of  divisions  as  to  the 
classes  generally,  and  also  of  the  rates  from  Baltimore  to  other 
southern  points. 

To  many  points  the  divisions  received  by  the  southern  lines  on 
traffic  from  Baltimore  are,  on  an  average  of  all  the  classes,  more 
nearly  equal  to  their  rates  from  Norfolk  to  the  same  points.  For 
instance,  on  first-class  traffic  from  Baltimore  to  Raleigh,  N.  C,  the 
proportion  of  the  rate  received  by  the  southern  lines  is  57.6  cents,  or 
3.4  cents  less  than  the  first-class  rate  of  61  cents  from  Norfolk. 
On  traffic  from  New  York  and  Philadelphia  the  average  division  of 
the  through  rate  exceeds  the  local  rate  from  Norfolk.  Illustrations 
appear  of  record  of  substantially  the  same  situation  as  to  other  points 
in  North  Carolina  and  as  to  points  in  South  Carolina  and  Georgia. 

On  northbound  traffic  from  Atlanta.  Ga.,  by  rail  to  Norfolk  or 
Portsmouth  and  thence  by  water  to  Baltimore,  the  divisions  received 
by  the  southern  line>  are  likewise  considerably  less  than  their  rates 
on  the  same  traffic  from  Atlanta  to  Norfolk.  On  some  classes  of 
traffic  the  rail-and-water  rate?  from  Atlanta  to  Baltimore  are  about 
the  same  as  the  all-rail  rates  from  Atlanta  to  Norfolk  or  Bichmond. 
On  the  whole  the  record  clearly  demonstrates  that  as  a  rule  the  divi- 
sions received  by  the  southern  carriers  on  traffic  between  Baltimore 
and  southern  points,  whether  southbound  or  northbound,  are  less 
than  their  rates  on  the  like  kind  of  traffic  between  Norfolk  or  Rich* 
mond  and  the  same  southern  points. 

There  are  certain  points  in  Virginia  to  which  are  applied  what 
are  known  as  "Virginia  cities''  rates  because  of  competitive  condi- 
tions existing  at  those  points.  Among  them  are  Richmond.  Nor- 
folk. Petersburg.  Portsmouth.  Lynchburg.  Roanoke,  and  West  Point. 
Only  the  Southern  Railway,  however,  reaches  West  Point,  but  it 
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has  extended  "  Virginia  cities  w  rates  from  West  Point  to  practically 
all  common  points  in  the  association  territories;  also  to  local  sta- 
tions on  its  own  line  in  said  territories  and  to  certain  local  stations 
on  the  Coast  Line  and  the  Seaboard  in  associated  railways  territory. 
Since  the  hearing  in  this  case  the  rates  to  West  Point  have  been 
advanced  to  a  parity  with  Newport  News  rates,  except  to  points  on 
the  Seaboard  in  Georgia,  Alabama,  and  Florida.  Complainant  con- 
tends that  there  is  much  greater  reason  for  the  extension  of  "Vir- 
ginia cities  "  rates  to  Newport  News  than  there  can  possibly  be  for 
maintaining  them  at  West  Point. 

Between  Lynchburg  and  the  south  the  Southern  Railway  controls 
the  rates.  The  Norfolk  &  Western  exercises  the  same  influence  as 
between  Roanoke  &nd  the  south.  Neither  the  Coast  Line  nor  the 
Seaboard  reaches  Lynchburg  or  Roanoke,  and  yet  "  Virginia  cities  " 
rates  are  applied  between  those  points  and  points  south  reached  by 
both  lines.  They  participate  in  Lynchburg  business  in  connection 
with  the  Chesapeake  &  Ohio  and  Norfolk  &  Western.  Complainant 
contends  that  there  is  no  substantial  difference  between  the  Newport 
News  and  Lynchburg  situations  and  insists  that  since  the  Coast  Line 
and  Seaboard  have  joined  the  Chesapeake  &  Ohio  and  Norfolk  & 
Western  in  applying  "Virginia  cities"  rates  between  Lynchburg 
and  the  south  they  should  be  willing  to  join  the  Chesapeake  &  Ohio 
in  a  similar  arrangement  between  Newport  News  and  the  south. 

Defendants  insist  that  the  Roanoke  situation  differs  substantially 
from  that  of  Newport  News,  inasmuch  as  the  Norfolk  &  Western 
owns  a  line  which  penetrates  the  Carolina  territory,  whereas  no 
railway  line  extends  from  Newport  News  to  any  part  of  the  south. 
Complainant  insists  that  as  the  southern  lines  receive  only  a  short 
haul  on  traffic  from  Roanoke  delivered  to  them  by  the  Norfolk  & 
Western,  while  they  enjoy  a  long  haul  on  traffic  originating  at  New- 
port News,  the  argument  for  u  Virginia  cities  "  rates  is  in  favor  of 
Newport  News  over  Roanoke,  if  a  preference  should  be  shown  either 
point. 

The  chief  reason  urged  by  the  southern  carriers  for  not  giving 
"Virginia  cities"  rates  to  Newport  News  is  that  there  is  no  compe- 
tition to  compel  such  action.  But  the  same  situation  exists  at  Roan- 
oke. There  is  no  competition  to  compel  the  sotfthern  lines  to  main- 
tain "Virginia  cities"  rates  from  that  point  to  points  beyond  the 
terminus  of  the  Carolina  extension  of  the  Norfolk  &  Western. 

By  the  actions  of  defendants,  as  just  recited,  Newport  News  is 
undoubtedly  placed  in  a  position  of  material  disadvantage  as  com- 
pared with  Norfolk.  The  question  is  whether  such  disadvantage  is 
the  renilts  of  unjust  discrimination  or  undue  or  unreasonable  preju- 
dice, due  to  the  rate  adjustment.     In  Daniels  v.  6':,  R.  /.  <£•  A  Ry. 
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Co.,  6  I.  C.  C,  458.  this  Commission,  speaking  of  the  third  section 
of  the  act  to  regulate  commerce,  said : 

In  determining  whether  any  rate  or  set  of  rates  is  unjust  or  unreasonable, 
and  whether  any  person,  locality,  or  kind  of  traffic  is  thereby  subjected  to 
undue  or  unreasonable  prejudice  or  disadvantage,  it  seems  entirely  appropriate 
to  take  into  consideration  nil  the  facts  and  circumstances  which  bear  upon 
the  relation  of  rates  to  different  communities.  When  Congress  enacted  that 
one  locality  should  not  have  undue  preference  in  rates  or  faculties  over 
another  locality,  or  be  subjected  to  any  unreasonable  prejudice  or  disadvantage, 
it  opened  the  door  for  and  made  material  any  evidence  which  tends  to  throw 
light  upon  the  question  of  undue  preference  or  prejudice.  These  terms  imply 
comparison  of  relative  locations,  of  natural  or  acquired  advantages,  of  the 
reasonableness  of  charges  per  sc  and  in  their  relation  to  other  rates  on  the 
various  lines  which  serve  the  competing  localities. 

As  lo  natural  advantages,  Newport  News  and'  Norfolk  are  prac- 
tically on  the  same  footing.  Their  harbors  are  ample  and  substan- 
tially equal.  Both  depend  upon  the  south  for  the  materials  used  in 
their  manufactories  and  for  markets  for  their  manufactured  products. 

The  Chesapeake  &  Ohio  avers  its  belief  to  be  that  Newport  News 
suffers  discrimination  in  not  having  the  same  transportation  rates 
as  Norfolk,  and  expresses  willingness  to  unite  with  the  southern  lines 
in  establishing  to  and  from  that  point  equal  rates  with  Norfolk,  and 
to  accept  such  divisions  of  the  joint  rates  as  may  be  agreed  upon  as 
reasonable  and  fair. 

The  Southern,  Coast  Line,  Seaboard,  and  Norfolk  &  Western 
contend  that  their  lines  do  not  serve  Newport  News,  and  for  that 
reason  they  can  not  be  held  responsible  for  any  discrimination  that 
may  exist  against  Newport  News.  While  it  is  true  that  none  of  their 
lines  actually  reaches  Newport  News,  nevertheless  they  all  partici- 
pate in  Newport  News  traffic  to  and  from  the  south  by  way  of 
Norfolk  or  through  connections  with  the  Chesapeake  &  Ohio  at 
Richmond. 

Several  authorities  are  cited  by  counsel  for  defendants  in  support 
of  their  contention.  Ecru  Claire  Board  of  Trade  v.  C\,  At.  dk  St.  P. 
Ry.  C<>..  i>  F.  C.  C  204;  Central  Yellow  Pine  A**o.  v.  V.,  S.  rf-  P.  Ry. 
Co.,  10  I.  C.  G,  10^:  Chicago  Lttmber  <6  Coal  Co.  v.  T.  S.  Ry.  Co.,  16 
I.  0.  C,  3ii3;  Xational  Petroleum  Asso.  v.  At.  P.  Ry.  Co.,  18  I.  C.  G, 
.r>!>3:  and  Schmidt  <6  jSon*  v.  M.  C.  R.  R.  Co.,  19  I.  C.  C,  535. 

These  ca>es  do  not  sustain  the  contention  in  support  of  which  they 
are  cited.  In  the  Eau  Claire  case  the  ruling  was  predicated  upon  the 
fact  that  the  defendants,  other  than  the  Chicago,  Milwaukee  A  St. 
Paul  Company,  not  only  did  not  roach  Eau  Claire,  but  did  not  engage 
directly  or  indirectly  in  its  carrying  trade.  The  basis  of  the  ruling 
in  the  Central  Yellow  Pine  Association  rase  was  the  fact  that  the 
carriers  did  not  make  or  participate  in  the  rates  complained  of  and 
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did  not  engage  at  all  in  the  transportation  of  lumber  from  any  of 
the  mills  of  complainants.    The  other  cases  are  of  similar  import. 

The  southern  carriers  participate  actively  in  Newport  News  traffic 
to  and  from  the  south  and  southwest,  and  they  practically  control 
the  rates  between  Newport  News  and  points  within  association  terri- 
tories. The  fact  that  their  rails  do  not  extend  to  Newport  News  can 
not  relieve  them  from  responsibility  for  the  effect  of  rates  which  they 
control  and  in  which  they  participate.  R.  R.  Com.  of  Term,  v.  A.  A. 
R.  R.  Co.,  17  I.  C.  C.,  418 ;  Indiana  Steel  <&  Wire  Co.  v.  C,  R.  I.  <& 
P.  Ry.  Co.,  16  I.  C.  C,  155 ;  Chamber  of  Commerce  of  Ashburn^  Go., 
v.  G.  S.  &  F.  Ry.  Co.,  23  I.  C.  C.,  140.  That  they  have  largely,  if  not 
wholly,  controlled  rates  to  and  from  the  south  both  as  to  Newport 
News  and  Norfolk  for  a  number  of  years  can  not,  on  this  record,  be 
doubted.  They  were  responsible  for  the  rate  adjustment  which  ob- 
tained from  December  4,  1894,  to  July  31,  1899.  They  withdrew 
from  that  arrangement  in  pursuance  of  a  resolution  adopted  at  a 
meeting  of  their  duly  authorized  agents;  and  by  concerted  action 
since  that  time  they  have  maintained  rates  between  Newport  News 
and  the  south  on  a  higher  basis  than  their  rates  between  Norfolk  and 
the  same  territory. 

By  concert  of  action  they  maintain  through  rates  between  Balti- 
more and  common  points  in  association  territories  on  a  lower  basis 
than  their  Newport  News  rates.  The  southern  lines  not  only  partici- 
pate in  the  carrying  trade  of  Newport  News,  but  they  practically 
control  the  rates  applied  to  such  trade  as  to  all  southern  territory 
east  of  the  Chattanooga-Birmingham  line. 

That  the  rates  complained  of  do  result  in  serious  discrimination 
against  Newport  News  in  favor  of  Norfolk  can  not  be  gainsaid  upon 
the  facts.  It  is  further  contended,  however,  that  the  evidence  is 
insufficient  to  show  undue  or  unreasonable  discrimination,  such  as 
is  condemned  by  the  act. 

The  defense  is  that  the  rates  complained  of  are  the  result  of  com- 
petitive conditions,  and  for  that  reason  can  not  be  regarded  as 
unlawful  even  though  discriminatory  and  prejudicial  in  their  opera- 
tion. It  is  undoubtedly  true  that  when  competitive  conditions  are 
sufficiently  potent  to  compel  lower  rates  to  one  locality  than  are 
maintained  by  the  same  carriers  to  another  locality  similarly  sit- 
uated, such*competition  may  be  accepted  in  justification  of  a  result- 
ing preference  to  the  favored  locality,  which,  but  for  such  competi- 
tion, might  be  condemned  as  undue  or  unreasonable.  E.  7\,  V.  <&  G. 
Ry.  Co.  v.  /.  C.  C,  181  U.  S.,  1.  It  is  not  to  be  assumed,  however, 
that  the  mere  fact  of  competition,  regardless  of  its  character,  will 
relieve  carriers  from  the  limitations  of  section  3.  Directly  the 
opposite  view  was  taken  in  the  case  of  /.  C.  C.  v.  A.  M.  Ry.  Con  168 
U.  S.,  144. 
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Tested  by  these  established  principles,  can  it  be  said  that  the 
rates  complained  of  are  the  result  of  competitive  conditions  of  a 
character  beyond  the  control  of  defendants?  We  think  not.  No 
question  of  competition  or  other  condition,  beyond  the  control  of 
defendants,  is  suggested  as  having  had  anything  to  do  with  the 
original  arrangement  for  joint  rates,  or  with  the  withdrawal  of 
the  southern  roads  from  the  arrangement,  or  with  their  refusal  to 
restore  it. 

It  is  no  doubt  true  that  the  rates  between  Newport  News  and  points 
west  of  the  Chattanooga-Birmingham  line  are  influenced  by  competi- 
tion induced  by  the  Chesapeake  &  Ohio  and  its  connections  whose 
lines  penetrate  that  territory.  This  accounts  for  the  equal  rates  be- 
tween those  points  and  Newport  News  and  Norfolk,  inasmuch  as  the 
Chesapeake  &  Ohio  reaches  both  cities  either  by  all  rail  or  by  rail  and 
water.  As  to  this  western  situation,  however,  the  rate  is  the  material 
matter,  and  not  the  reasons  which  induced  it  Its  significance  arises 
from  the  fact  that  the  southern  lines  handle  traffic  between  that  ter- 
ritory and  Newport  News  via  Richmond  at  a  profit,  even  though  they 
absorb  a  differential  to  the  Chesapeake  &  Ohio  on  a  scale  of  26  to 
8  cents  per  100  pounds  over  the  Richmond,  or  tt  Virginia  cities" 
rate;  whereas,  as  to  traffic  between  Newport  News  and  points  east 
of  the  Chattanooga-Birmingham  line  there  is  included  in  the  rate  a 
differential  to  the  Chesapeake  &  Ohio  on  a  scale  of  15  to  4  cents  per 
100  pounds  over  the  Norfolk,  or  "  Virginia  cities"  rate,  which  is  not 
absorbed  by  the  southern  lines  but  is  paid  by  the  shipper.  The  result 
is  thgt  the  southern  lines  get  much  less  out  of  the  rates  between  New- 
port News  and  points  west  of  the  Chattanooga-Birmingham  line  than 
they  get  out  of  the  rates  between  Newport  News  and  points  east  of 
that  line. 

In  explanation  of  the  equal  rates  on  pig  iron  from  Johnson  City 
and  other  points  in  Tennessee,  Alabama,  and  Georgia,  east  of  the 
Chattanooga-Birmingham  line,  it  is  said  that  these  rates  are  based 
on  or  bear  a  relation  to  the  rate  from  Birmingham ;  and  as  Birming- 
ham has  the  same  rate  to  Newport  News  and  Norfolk  the  like  result 
must  obtain  from  the  eastern  iron-producing  fields.  There  is  a 
market  for  pig  iron  at  Newport  News,  due  largely  no  doubt  to  the 
extensive  shipbuilding  operations  carried  on  there;  and  it  is  not 
difficult  to  understand  why  carriers  serving  the  iron-producing  fields 
cast  of  Birmingham  should  so  adjust  their  rates  with  relation  to 
Birmingham  as  to  enable  them  to  share  in  the  Newport  News  trade. 

In  justification  of  the  equal  rates  on  exports  and  imports  defend- 
ants urge  that  from  a  transportation  viewpoint  there  is  a  recognised 
difference  between  that  kind  of  traffic  and  domestic  traffic,  and  it  is 
insisted  that  no  undue  prejudice  or  disadvantage  can  result  to  New- 
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port  News  on  that  account  That  ocean  competition  as  well  as  cir- 
cumstances and  conditions  beyond  the  seaboard  are  to  be  considered 
in  determining  whether  differences  in  rates  as  between  foreign  and 
domestic  traffic  are  unreasonable  or  unduly  discriminatory  or  prefer- 
ential, is  a  well-settled  proposition.  T.  tfe  P.  Ry.  Co.  v.  /.  C.  C,  162 
U.  S.,  197 ;  Pittsburgh  Plate  Glass  Co.  v.  P.  C.  C.  &  St.  L.  Ry.  Co., 
i3  I.  C.  C.,  87 ;  In  the  Matter  of  Restricted  Rates,  20  I.  C.  C,  426. 
Complainant's  chief  contention,  however,  is  not  that  there  is  any 
discrimination  in  the  export  or  import  rates  as  compared  with  the 
local  rates  from  Newport  News,  but  rather  that  the  southern  lines, 
by  engaging  in  export  and  import  business  via  Newport  News, 
make  themselves  common  carriers  as  to  that  point,  and  thereby  as- 
sume an  obligation  to  transport  domestic  traffic  also,  and  to  main- 
tain the  necessary  equipment  for  that  purpose.  It  is  insisted  that 
they  may  not  be  allowed  to  compete  for  and  handle  foreign  busi- 
ness and  at  the  same  time  refuse  to  handle  domestic  business.  M.  P. 
Ry.  Co.  v.  Larabee  Flour  Mill  Co.,  211  U.  S.,  612. 

In  explanation  of  the  lower  rates  in  force  between  Baltimore  and 
the  south  than  between  Newport  News  and  the  south,  it  is  said  that 
this  result  is  induced  by  water  competition  between  Baltimore  and 
south  Atlantic  seaports,  accentuated  by  state  control  of  local  rates 
from  the  ports  to  interior  points.  It  is  to  be  observed  in  this  con- 
nection that  the  water  equipment  from  Norfolk  and  Portsmouth  to 
Baltimore,  which  operates  in  connection  with  the  southern  lines, 
namely,  the  Chesapeake  Steamship  Company  and  the  Baltimore 
Steam  Packet  Company,  are  either  owned  or  controlled  by  the  south- 
ern carriers.  It  is  doubtless  true  that  competition  induced  by  the 
Merchants  &  Miners  Transportation  Company,  which  operates  a  line 
of  steamers  between  Baltimore  and  Savannah,  does  in  some  measure 
affect  the  rail-and-water  rates  between  Baltimore  and  various 
southern  points,  but  the  all-water  rates  are  not  shown,  nor  is  the  evi- 
dence in  other  respects  of  a  definite  character.  As  to  points  so  situ- 
ated it  also  appears  that  rates  are  in  some  instances  affected  by  the 
movement  of  Baltimore  traffic  via  coastwise  steamboat  lines  operating 
from  the  ports  of  Savannah  and  Brunswick,  Ga. 

In  view  of  all  the  above  considerations,  we  are  entirely  satisfied, 
from  the  record  that  the  situation  at  Newport  News  is  not  the  result 
of  competitive  or  other  conditions  beyond  the  control  of  the  de- 
fendants. 

Upon  the  record  the  abrogation  of  the  rate  adjustment  that  form- 
erly existed  was  the  result  solely  of  the  stated  disagreement  with  the 
Chesapeake  &  Ohio  Company. 

None  of  the  defendants  contends  that  a  shrinkage  in  its  revenues, 
necessary  to  establish  Norfolk  rates  to  Newport  News,  would  make 
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the  reduced  rates  unremunerative.  On  the  contrary,  it  is  freely  ad- 
mitted that  the  divisions  of  the  southern  carriers  on  traffic  to  and 
from  Baltimore  and  on  traffic  to  and  from  points  west  of  the  Chatta- 
nooga-Birmingham line  are  sufficient  to  produce  a  fair  and  reason- 
able revenue  and  to  make  that  business  attractive  and  profitable, 
even  though  such  divisions  amount  to  less  than  Norfolk  rates. 

The  chief  ground  of  opposition  to  a  restoration  of  equal  rates  to 
Newport  News  is  based  on  the  claim,  strongly  urged  by  the  southern 
carriers,  that  if  that  were  done  it  would  invite  complaints  and  pres- 
sure from  other  points  not  on  their  lines  for  like  privileges. 

Cases  of  alleged  undue  preference  or  prejudice  must  be  adjudged 
upon  their  respective  merits,  and  seldom,  if  ever,  may  such  cases  be 
controlled  by  results  of  other  controversies  supposed  to  be  of  like 
nature.  But  however  much  weight  may  be  attached  to  the  stated  con- 
siderations we  could  not  under  the  law  deny  the  relief  asked  in  this 
proceeding  on  the  ground  that  other  points  similarly  situated,  if  such 
there  be,  might  thereby  be  induced  to  ask  for  like  relief.  Indianapolis 
Freight  Bureau  v.  C,  C.  C.  &  St.  L.  Ry.  Co.,  16  I.  C.  C,  66. 

We  are  without  the  benefit  of  any  testimony  from  the  traffic  offi- 
cials of  the  several  defendants  who  established  the  equal  rate  ad- 
justment of  December  4,  1894.  They  were  not  present  to  testify  at 
the  hearing.  The  officials  whose  testimony  was  taken  had  no  part  in 
bringing  about  the  former  adjustment  and  were  without  definite 
knowledge  as  to  the  conditions  or  reason  which  induced  it  There  is 
no  claim  that  the  equal  rate  adjustment  of  December  4, 1894,  was  at 
any  time  during  its  continuance  unsatisfactory  to  the  southern  lines, 
or  that  the  rates  thereunder  were  not  remunerative.  In  the  light  of 
the  record  we  are  bound  to  assume  that  these  rates  were  regarded  by 
the  officials  responsible  for  them  as  reasonable  and  just  to  all  parties. 
The  dissatisfaction  of  the  Chesapeake  &  Ohio  Company  was  not  with 
the  rates,  but  with  the  divisions  it  received. 

Viewing  the  entire  record  in  the  light  of  the  authorities  cited  and 
of  all  the  facts  and  considerations  stated,  we  are  of  opinion  and  find 
that  under  the  present  rate  adjustment  there  is  unjust  discrimination 
against  Newport  News,  and  that  the  effect  of  such  discrimination  is 
to  subject  Newport  News  to  undue  and  unreasonable  prejudice  and 
disadvantage,  as  compared  with  Norfolk. 

The  record  shows  that  through  routes  already  exist  via  which 
traffic  is  transported  under  through  bills  of  lading  between  Newport 
News  and  the  south.  We  are  of  opinion,  and  find,  that  joint  rates 
should  be  established  via  such  through  routes  between  Newport  News 
and  all  common  points  outside  Virginia  in  associated  railways  and 
southeastern  freight  association  territories,  and  that  such  joint  rates 
as  to  points  not  within  150  miles  of  Norfolk  should  not  exceed  the 
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rates  contemporaneously  applied  by  defendants  between  Norfolk  and 
the  same  points. 

The  record  contains  suggestions  that  in  the  event  joint  rates  should 
be  established  as  prayed,  the  point  of  interchange  should  be  at  Rich- 
mond instead  of  Norfolk.  We  think  this  is  a  matter  which  the 
carriers  should  determine  for  themselves.  If  the  carriers  can  not 
agree  among  themselves,  the  Commission  will  determine  the  matter. 

Another  suggestion  is  that  by  reason  of  certain  switching  and 
other  terminal  charges  applied  to  traffic  originating  at  or  destined 
to  Norfolk,  to  give  Norfolk  rates  to  Newpoft  News  would  be  to 
place  shippers  at  the  latter  point  in  a  better  position  than  shippers 
at  Norfolk.  But  this  is  a  matter  for  the  carriers  themselves  to  guard 
against  in  the  arrangement  and  publication  of  their  tariffs.  It  is 
sufficient  for  us  to  say  that  our  finding  goes  no  further  than  that 
Newport  News  is  entitled  to  be  placed,  and  should  be  placed,  on  an 
equal  rate  basis  with  Norfolk  with  respect  to  the  southern  territory 
in  question. 

Still  another  suggestion  is  that  the  giving  of  Norfolk  rates  to 
Newport  News  would  necessitate  the  extension  of  the  lighterage 
limits  of  Norfolk  harbor  to  include  Newport  News,  and  that  such 
extensions  would  involve  complications  that  might  seriously  dis- 
turb the  situation  as  it  exists  at  Norfolk  to-day.  This  is  also  a 
matter  for  primary  consideration  by  the  carriers  themselves. 

The  Old  Dominion  Steamship  Company  participates  in  handling 
through  traffic  between  Newport  News  and  the  south  in  connection 
with  several  of  the  southern  lines.  The  company  has  a  capital  stock 
of  $1,500,000,  of  which  the  Southern  Railway,  the  Seaboard  Air  Line, 
and  the  Norfolk  &  Western  each  owns  $210,000,  and  the  Chesapeake 
&  Ohio  $120,000.  Though  necessarily  interested  in  the  present  con- 
troversy, that  company  is  not  a  party  to  this  proceeding. 

We  shall  enter  no  order  in  the  case  at  this  time.  The  defendants 
will  be  expected  within  a  reasonable  time  to  file  tariffs  under  which 
the  findings  herein  made  will  be  carried  into  effect.  If  they  do  not 
do  so  on  or  before  June  1,  1912,  the  Commission  will  then  take 
such  action  as  to  it  may  seem  proper  in  order  to  give  effect  to  its 
findings,  and  the  case  will  be  held  open  for  that  purpose. 
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A  boat  line,  incorporated  as  a  common  carrier,  is  owned  and  operated  In  the 
interest  of  a  salt  company;  it  publishes  no  rates  except  upon  salt  In  cargo 
lots;  and  it  uses  as  terminal  facilities  the  docks  and  warehouses  of  the 
8a It  company  by  whose  agents  and  employees  all  shipments  mnat  he 
handled ;  Held,  That  the  boat  line  is  a  mere  device  to  defraud  the  law  and 
payments  made  to  it  by  connecting  rail  carriers  in  the  guise  of  dlriaioni  are 
rebates. 

Walter  E.  McCornack  for  complainants. 

John  B.  Daish  for  Michigan,  Indiana  &  Illinois  Line. 

N orris  &  McPherson  for  Ludington  Transportation  Company. 

F.  B.  Houghton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 

Ii.  B.  Scott  for  Chicago,  Burlington  &  Quincy  Railroad  Company; 
Colorado  &  Southern  Railway  Company;  Fort  Worth  A  Denver  City 
Railway  Company;  and  Wichita  Valley  Railway  Company. 

C.  C.  Wright  and  C.  A.  Vilas  for  Chicago  A  North  Western  Rail- 
way  Company. 

It.  V.  Fletcher  and  A.  P.  Uumburg  for  Illinois  Central  Railroad 
Company. 

Garrard  Winston  for  Chicago  &  Alton  Railroad  Company;  Chi- 
cago Great  Western  Railroad  Company;  and  Chicago  River  A  In- 
diana Railroad  Company. 

James  Stillwell  for  Cincinnati,  Lebanon  &  Northern  Railway  Com- 
pany; Cleveland,  Akron  &  Columbus  Railway  Company;  Grand 
Rapids  &  Indiana  Railway  Company;  Pennsylvania  Railroad  Com 
pany;  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany; and  Vandalia  Railroad  Company. 

Morison  R.  Watte  and  0.  S.  Lewis  for  Baltimore  A  Ohio  South- 
western Railroad  Company  and  Cincinnati,  Hamilton  A  Dayton 
Railway  Company. 

Knapp  <£•  Campbell  for  Elgin,  Joliet  &  Eastern  Railway  Com- 
pany. 
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Report  of  the  Commission. 

Harlan,  Commissioner: 

There  are  three  important  salt  fields  in  the  middle  west,  the 
Ohio  field,  the  eastern  Michigan  field,  and  the  western  Michigan 
field.  Their  more  immediate  markets  lie  north  of  the  Gulf  of 
Mexico  and  between  the  Missouri  River  on  the  west  and  Pittsburgh 
on  the  east.  In  that  territory  the  rate  adjustments  are  such,  on  the 
face  of  the  tariffs,  as  to  enable  the  three  fields  to  reach  all  points  on  a 
substantial  parity  of  rates.  The  complaint  alleges,  however,  that 
the  dominant  salt  interests,  referred  to  herein  as  the  salt  companies, 
by  securing  charters  under  state  laws  and  operating  their  private 
boat  lines  on  the  great  lakes  as  alleged  public  carriers,  have  suc- 
ceeded, through  divisions  out  of  the  joint  rates  established  with  the 
boat  lines  by  the  defendant  rail  lines,  in  entirely  destroying  the  rate 
fabric  which  was  originally  intended  and  now  purports  to  give  all 
competing  salt  companies  an  equal  access  to  the  markets  in  the  terri- 
tory described.  It  is  further  alleged  that  these  boat  lines  are  not 
common  carriers  but  are  mere  departments  of  the  salt  companies; 
that  they  are  mere  blinds  or  dummies  through  which  the  parity  of 
rates  to  the  markets  of  consumption  is  utterly  destroyed;  that 
although  the  divisions  out  of  the  through  rates  are  paid  to  the  boat 
lines,  the  salt  companies  are  the  real  recipients  of  them  as  completely 
as  though  paid  directly  to  them ;  that  as  the  result  of  these  unlawful 
arrangements  one  of  the  salt  companies  has  been  able  to  build  up  a 
business  as  large  as  the  combined  business  of  the  ten  complainants; 
and  that  the  ownership  of  the  boat  lines,  under  the  cover  of  which 
the  salt  companies  receive  concessions  out  of  the  rates  on  the  pre- 
tense that  they  are  common  carriers,  enables  them  often  to  sell  their 
product  at  cost  or  less  than  cost  in  unfair  competition  with  the  com- 
plainants and  to  their  material  detriment,  and  permits  them  at  the 
same  time  reasonably  to  prosper  with  the  aid  of  the  earnings  of  their 
alleged  transportation  lines. 

These  are  grave  charges  and  if  sustained  by  the  evidence  it  is 
clear  that  the  rail  lines  and  the  salt  interests  engaged  in  the  trans- 
action, as  well  as  their  respective  officials  and  agents,  are  violating 
both  the  letter  and  the  spirit  of  the  act.  The  situation  means  that  the 
act  fails  of  being  an  efficient  instrument  for  the  correction  of  the 
wrongs  and  oppressions  that  flow  from  the  unfair  practices  of  public 
carriers  unless  there  is  to  be  found  in  its  provisions,  or  in  the  terms 
of  related  legislation,  authority  to  put  an  end  to  this  unlawful  rela- 
tion, to  punish  those  that  are  parties  to  it,  and  to  afford  redress  to 

those  that  have  suffered  from  it, 
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A  careful  study  of  the  voluminous  record  now  before  us  reveals  the 
following  state  of  affairs : 

Prior  to  1900  the  International  Salt  Company  of  Illinois  carried 
its  salt  from  Ludington  and  Manistee  to  Chicago,  Milwaukee,  and 
other  points  on  the  lakes,  in  vessels  chartered  by  it  for  the  purpose. 
The  cost  of  the  vessel  service  is  shown  to  have  been  8  cents  to  Chicago 
for  a  barrel  containing  300  pounds  of  salt,  and  7  cents  a  barrel  to 
Milwaukee.  The  salt  company  at  its  own  expense  delivered  the  cargo 
at  the  ship's  rail  at  Ludington  and  Manistee  and  received  it  at  the 
rail  of  the  vessel  at  the  ports  of  destination.  The  water  service  in- 
cluded neither  storage  in  warehouses,  dockage,  wharfage,  nor  coop- 
erage. It  included  nothing  except  the  mere  water  haul.  The  ex- 
pense of  maintaining  the  warehouses  at  the  ports  of  destination,  of 
barreling  and  preparing  the  salt  for  sale,  and  all  other  matters  of 
that  nature  were  borne  by  the  salt  company. 

In  February,  1900,  the  salt  interests  in  question  caused  the  Michi- 
gan, Indiana  &  Illinois  Line  to  be  chartered  under  the  laws  of  Illi- 
nois ;  and  thereupon  certain  rail  lines  established  joint  through  rates 
with  it  to  various  destinations.  The  joint  rates  to  points  on  the  Mis- 
souri River  were  fixed  at  53  cents  a  barrel,  based  upon  the  local  all- 
rail  rate  of  46  cents  then  in  effect  from  Chicago,  plus  7  cents  per 
barrel  to  cover  what  the  salt  company  had  been  paying  to  chartered 
vessels  to  get  its  salt  across  the  lake.  The  rates  were  apparently 
published  in  cents  per  100  pounds,  but  we  have  given  their  result 
per  barrel  because  at  that  time  salt  apparently  moved  largely  in 
that  form,  and  the  rates  are  so  stated  on  the  record.  After  the  con- 
summation of  these  arrangements,  divisions  ranging  from  30  to  35 
per  cent  were  allowed  to  the  boat  line  out  of  the  through  rates  to 
all  destinations  between  the  Mississippi  and  the  Missouri  rivers.  In 
other  words,  although  it  had  theretofore  cost  the  salt  company  7 
and  8  cents  a  barrel  to  land  its  salt  across  the  lake,  its  boat  line  now 
commenced  to  receive  from  16  to  18  cents  a  barrel  out  of  the  joint 
through  rate.  This  arrangement  seems  to  have  been  made  effective 
simultaneously  with  the  incorporation  of  the  boat  line. 

Having  no  terminals  of  its  own  at  Chicago  the  boat  line  rented 
(he  dock  and  warehouse  facilities  of  its  proprietary  salt  company; 
that  is  to  say,  the  boat  line  entered  into  a  formal  contract  with  the 
salt  company  to  furnish  the  facilities  and  labor  necessary  to  perform 
the  terminal  service  for  it  at  that  point.  In  other  words,  what  the 
salt  company  had  theretofore  been  doing  for  itself  at  Chicago  with 
respect  to  its  own  salt,  was  now  made  the  subject  matter  of  a  contract 
between  itself  and  its  boat  line.  It  therefore  continued  to  receive 
its  salt  at  the  rail  of  the  vessel,  to  handle  it  into  its  warehouse,  and 
there  to  take  care  of  it  and  later  to  load  it  into  cars  for  the  oot- 
id movement,  exactly  as  it  had  been  doing  for  itself  and  at  its  own 
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expense  when  it  was  using  chartered  vessels.  As  salt  commenced 
to  be  received  at  the  lake  ports  largely  in  bulk,  there  was  need  of 
a  place  where  it  could  be  stored  economically  and  later  barreled 
and  otherwise  prepared  for  sale  and  shipment.  The  salt  company 
therefore  secured  such  facilities;  and  there  its  salt  was  received  from 
the  chartered  vessels,  and  the  storage  and  other  necessary  operations 
preceding  the  outbound  movement  were  carried  on  by  it  at  its  own 
cost.  But  after  it  had  incorporated  the  boat  line,  the  latter  com- 
menced to  go  through  the  form  of  paying  the  salt  company  for  these 
services.  Out  of  the  through  rates  which  the  rail  lines  have  estab- 
lished with  it  the  boat  line  now  pays  the  salt  company  40  cents  a  ton 
for  receiving  its  own  salt  at  the  rail  of  its  own  ship,  handling  it, 
storing  it  in  its  own  warehouse  and  there  looking  after  it,  and  sub- 
sequently reloading  it  into  cars  for  outbound  movement  The  storage 
period  is  fixed  at  twelve  months.  On  salt  in  packages  it  makes  an 
additional  allowance  to  the  salt  company  of  1}  cents  per  barrel  for 
moving  the  barrels  from  the  hold  of  the  steamer  to  the  rail.  The 
boat  line,  in  addition,  pays  the  salt  company  $2.05  per  hundred 
barrels  for  any  recoopering  required  on  salt  handled  in  that  form. 
In  other  words,  the  rail  lines,  out  of  their  earnings  on  the  salt  traffic 
from  Chicago,  now  relieve  the  salt  company  of  all  these  expenses 
through  divisions  paid  to  its  boat  line. 

Salt  moving  from  Buffalo  to  Chicago  is  shipped  altogether  in  bulk, 
and  the  greater  part  of  it  moves  in  tramp  steamers  chartered  by  the 
boat  line,  its  own  steamers  being  ordinarily  used  in  moving  salt  from 
other  lake  ports.  The  salt  reaches  Buffalo  from  Retsof  on  a  rail  rate 
which  requires  the  Erie  to  put  it  aboard  the  vessel.  The  salt  company 
is  the  exclusive  selling  agent  of  that  salt  in  this  territory.  At  Chicago 
and  other  ports  of  destination  the  cargo  is  unloaded  by  employees  of 
the  salt  company;  it  is  stored  in  the  salt  company's  warehouse  and  is 
subsequently  loaded  by  its  employees  into  the  outbound  cars.  For 
these  services,  as  already  described,  the  boat  line  goes  through  the 
form  of  paying  the  salt  company  40  cents  a  ton.  A  fair  charter  rate 
paid  by  the  boat  line  to  the  tramp  vessel  is  45  cents  a  .ton,  although 
in  the  early  and  late  seasons  the  rates  are  somewhat  higher.  The 
boat  line  receives  from  the  rail  lines  out  of  the  joint  through  rate 
$1.80  a  ton  as  a  typical  division.  Without  having  touched  the  salt 
the  net  result  of  the  transaction  to  the  boat  line  is  the  difference 
between  the  latter  sum  and  the  85  cents  per  ton  which  it  has  paid  to 
the  salt  company  and  the  tramp  steamer;  and  as  the  boat  line  is  the 
property  and  asset  of  the  salt  company  and  ordinarily  moves  salt  for 
no  one  else,  this  net  revenue  accrues  to  the  salt  company.  In  addition 
it  has  received  40  cents  a  ton  for  its  alleged  services  on  its  own  salt. 

It  will  serve  no  useful  purpose  to  go  further  into  these  details. 
The  record  shows  very  clearly  that  the  salt  company  by  a  mere 
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manipulation  of  the  situation  has  successfully  evaded  the  law  for 
some  years  and  thereby  enjoyed  very  material  advantages  over  its 
competitors. 

It  will  throw  some  light  on  the  very  substantial  benefits  accruing  to 
it  through  these  arrangements  between  its  boat  line  and  the  rail  car- 
riers to  look  for  a  moment  into  the  financial  results  of  the  boat  line 
operations.  It  began  business  with  only  $500  in  cash.  The  complain- 
ants suggest  a  doubt  as  to  whether  even  that  amount  was  actually  paid 
in.  But  counsel  for  the  boat  line  asserts  that  the  payment  was  in  fact 
made.  The  balance  of  its  capital  stock  of  $50,000  was  issued  to  the 
salt  company  in  alleged  consideration  of  the  assignment  by  it  to 
the  boat  line  of  a  contract  under  which  a  firm  of  vessel  owners  had 
undertaken  to  transport  salt  for  the  salt  company.  If  we  correctly 
understand  his  testimony  the  principal  witness  for  the  defendant 
intended  to  leave  the  impression  that  the  boat  line  had  acquired  its 
vessels  with  invested  capital.  But  the  record  clearly  demonstrates 
that  this  is  not  the  fact.  There  is  no  showing  that  any  new  capital 
was  invested  by  the  salt  company  in  the  boat  line  beyond  the  original 
$500  said  to  have  been  paid  over  to  it  in  cash. 

From  such  a  beginning  the  boat  line  has  grown  to  its  present  pro- 
portions. The  complainants  contend  that  its  assets  amount  to 
$500,000.  For  want  of  proof  we  do  not  accept  this  figure.  On  its  own 
books  the  net  assets  appear  at  $173,451.03,  of  which  amount  $155,000 
represents  the  value  of  its  tangible  property  and  equipment,  after 
liberal  sums  have  been  written  off  for  depreciation.  These  assets 
have  been  acquired  by  the  boat  line  out  of  its  earnings  and  chiefly  out 
of  its  joint  rates  with  the  rail  lines. 

Besides  finding  itself  the  owner  of  a  boat  line  with  property  of  the 
value  mentioned,  the  salt  company  has  received  from  the  boat  line 
since  its  incorporation  cash  dividends  aggregating $105,000.  Through 
the  manipulation  of  the  boat-line  accounts  it  has  also  received  an 
additional  sum  of  $36,000  in  cash,  making  a  total  cash  return  to  the 
salt  company  of  $141,000.  In  view  of  the  liberal  items  for  deprecia- 
tion, this  is  a  handsome  income,  even  upon  the  assets  of  the  company 
as  stated  on  its  books.  It  is  a  still  more  satisfactory  return  on  its 
capital  of  $50,000,  even  if  its  outstanding  stock  may  be  considered  as 
having  a  substantial  basis  as  an  original  cash  investment.  It  is  alto- 
gether an  extraordinary  return  upon  the  actual  cash  investment  of 
$500.  But  this  is  not  all.  The  boat  line  has  charged  each  year  to 
operating  expenses  large  sums  of  money  for  warehousing,  chartering 
of  vessels,  and  the  performance  of  so-called  terminal  services,  such  as 
docki  •,  unloading,  storage,  reloading,  recooperage,  etc.  But,  except 
respect  to  chartered  vessels,  all  these  payments  by  the  boat  line 
i  made  to  the  salt  company  that  owns  it    And  during  all 
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this  time,  it  must  not  be  forgotten,  the  boat  line  has  moved  practically 
nothing  but  the  salt  of  its  proprietary  company  or  the  salt  of  com- 
panies of  which  the  proprietary  company  was  the  exclusive  selling 
agent  in  this  territory.  The  complainants  allege  that  the  sums  paid 
by  the  boat  line  to  the  salt  company  on  account  of  services  of  this 
character  have  aggregated  during  the  past  10  years  more  than  $1,200,- 
000.  This  assertion  is  not  verified  of  record.  It  definitely  appears, 
however,  that  during  the  single  year  1910  the  boat  line  paid  to  the 
proprietary  salt  company  for  dockage,  storage,  reloading,  etc,  about 
$120,000.  During  the  same  year  it  paid  to  the  salt  company  about 
$15,000  more  for  recoopering  its  own  salt 

It  is  clear  from  this  statement  of  facts  that  by  turning  its  facili- 
ties over  to  an  incorporated  transportation  company  which  handles 
substantially  nothing  but  its  own  salt,  the  salt  company  has  received 
extraordinary  returns,  which  give  it  extraordinary  advantages  over 
its  competitors.  The  situation  resolves  itself  into  another  of  the 
growing  number  of  instances  where  a  large  industry,  by  the  mere 
taking  out  of  a  charter  under  the  loose  laws  of  some  state,  gives  to 
its  private  facilities  the  appearance  of  being  a  public  carrier  and 
then  uses  them  as  a  device  under  the  guise  of  which  it  may  receive, 
and  complaisant  railroad  companies  may  pay,  rebates  to  the  industry, 
and  also  as  a  club  by  means  of  which  hesitating  and  reluctant  lines 
may  be  forced  into  the  same  unlawful  relation  with  the  industry 
under  the  threat  of  a  large  traffic  that  may  be  lost  by  their  refusal 
to  meet  its  demands. 

The  International  Salt  Company  of  Illinois  is  now  inactive.  It 
was  formerly  a  subsidiary  of  the  International  Sfelt  Company,  a 
New  Jersey  corporation,  referred  to  on  this  and  other  records  before 
the  Commission  as  the  salt  trust,  which  was  composed  of  a  combina- 
tion of  eastern  and  western  salt  companies.  In  February,  1910,  it 
was  decided  to  separate  the  eastern  and  western  properties.  The 
country  was  divided  into  two  parts,  the  markets  west  of  the  Alle- 
ghenies  being  taken  by  the  Morton  Salt  Company,  which  was  organ- 
ized by  Joy  Morton  &  Company  to  acquire  and  hold  the  assets 
and  trade  of  the  International  Salt  Company  of  Illinois;  the  Morton 
Salt  Company  now  dominates  and  practically  controls  the  salt  busi- 
ness in  that  territory.  Joy  Morton  &  Company  also  own  the  Michi- 
gan, Indiana  &  Illinois  Line,  which  we  have  referred  to  as  the  boat 
line;  and  the  record  shows  that  the  salt  company  and  the  boat  line 
constitute  one  investment  in  the  same  general  interest,  and  we  have  so 
considered  them  in  stating  the  facts  in  the  case. 

The  record  shows  an  occasional  eastbound  movement  of  lumber  and 
staves  in  which  the  salt  company,  as  we  understand  the  matter,  is 
generally  interested.  It  is  also  shown  that  the  boat  line  carries  occa- 
sional cargoes  of  grain  to  eastern  lake  ports.    But  it  is  expressly 
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admitted  that  its  vessels  take  these  cargoes  as  tramps  and  not  is 
common  carriers.  The  only  attempt  it  makes  to  fulfill  its  functions  as 
a  common  carrier  is  by  publishing  port-to-port  rates  on  salt  and  by 
concurring  with  the  rail  lines  in  joint  through  lake-and-rail  rates  on 
that  commodity.  It  has  published  no  rates  on  any  other  commodity. 
Moreover,  the  local  rates  published  by  it  are  for  salt  in  cargo  lots  only. 
The  mere  statement  of  these  facts  is  itself  convincing  proof  that  the 
boat  line  is  in  reality  nothing  more  than  the  private  facility  of  the 
salt  company. 

It  will  be  interesting  for  a  moment  to  examine  its  rates.  The  local 
rate  on  salt  to  Chicago  from  Buffalo,  as  well  as  from  ports  of  origin 
in  Michigan,  is  5£  cents  per  100  pounds,  limited,  as  heretofore  stated, 
to  salt  moving  in  cargo  lots.  This  rate  applies  both  on  salt  in  bulk 
and  salt  in  packages.  The  rate  from  the  same  points  to  Milwaukee, 
Sheboygan,  and  Toledo  is  4}  cents  per  100  pounds.  The  incon- 
sistency of  charging  the  same  rate  from  Buffalo  to  Chicago  as  from 
Ludington  to  Chicago  and  the  same  rate  from  Ludington  to  Toledo 
as  from  Ludington  to  Milwaukee  is  apparent ;  the  rate  from  Luding- 
ton to  Chicago  is  higher  than  the  rate  from  Buffalo  to  Milwaukee; 
and  the  rate  from  Port  Huron  to  Toledo  is  the  same  as  the  rate  from 
Buffalo  to  Milwaukee.  The  present  adjustment  of  divisions  is  no  less 
singular.  Out  of  the  joint  rail  and  lake  rates  through  Chicago  and 
Milwaukee  the  boat  line  receives  divisions  varying  from  8}  to  5  cents 
per  100  pounds  on  salt  in  bulk  originating  at  Michigan  ports;  on 
salt  in  barrels  originating  at  those  ports  its  division  is  uniformly  5 
cents  per  100  pounds  or  15  cents  a  barrel.  On  salt  moving  from 
Buffalo  through  Milwaukee  and  Chicago  and  thence  to  inland  rail 
points  its  divisions  out  of  the  joint  rail  and  lake  rates  are  grossly 
in  excess  of  its  own  local  rates  to  both  points.  The  divisions  vary 
from  8  cents  to  11  cents  per  100  pounds,  the  local  rates  to  Milwaukee 
and  Chicago  being  4§  and  5$  cents,  respectively. 

Formerly  its  local  rate  on  salt  from  Buffalo  to  Chicago  was  6  cents 
per  100  pounds,  while  the  rate  from  Manistee  and  other  Michigan 
ports  was  4f  cents.  By  increasing  the  rate  from  Michigan  ports  and 
reducing  the  rate  from  Buffalo,  the  boat  line  at  this  time,  as  hereto- 
fore stated,  maintains  the  same  rate  to  Chicago  from  all  these  ports 
of  origin.  This  incongruous  rate  adjustment  was  made  effective,  as 
the  complainants  intimate,  to  avoid,  by  an  ingenious  device,  the  effect 
of  our  ruling  that  it  is  not  permissible  to  substitute  articles  originat- 
ing in  one  territory  for  similar  articles  originating  elsewhere  and 
taking  a  different  rate.  By  publishing  the  same  rate  to  Chicago 
from  all  the  ports  of  origin  the  salt  company  is  able  to  eliminate  this 
action  when  it  desires  a  substitution  of  salt  in  transit.  If  this  was 
we,  and  the  adjustment  suggests  no  other  possible  purpose, 
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the  rates  of  the  boat  line  have  been  so  fixed  as  to  respond  directly 
to  the  interests  of  the  salt  company,  and  this  affords  a  strong 
example  of  the  manner  in  which  an  industry  owning  facilities  to 
which  it  has  given  the  form  and  appearance  of  being  a  common  car- 
rier may  manipulate  its  rates  to  its  own  advantage.  It  may  be  well 
to  say  that  in  the  proceeding  entitled  In  re  Substitution  of  Tonnage 
at  Transit  Points,  18  I.  C.  C,  280,  gross  irregularities  and  violations 
of  law  were  disclosed  in  connection  with  the  salt  traffic  of  these  com- 
panies. More  recent  examinations  into  the  affairs  of  the  boat  line 
indicate  continuing  instances  of  improper  transit  practices. 

On  the  argument  counsel  for  the  boat  line  explained  that  the  atti- 
tude of  his  client  was  based  on — 

a  sincere  regard  for  what  the  law  and  the  policy  of  the  law  now  are,  and  not 
what  either  or  both  should  be 

The  situation  is  then  defended  upon  the  broad  general  proposition 
that  the  Michigan,  Indiana  &  Illinois  Line  was  organized  as  a  com- 
mon carrier  and  so  holds  itself  out  to  the  public.  On  the  assumption 
that  the  record  will  be  understood  as  showing  that  this  is  an  accurate 
statement  of  the  real  purpose  of  the  salt  company  in  organizing  its 
facilities  into  an  incorporated  company,  and  as  showing  also  that  the 
boat  line  does  in  fact  hold  itself  out  as  a  common  carrier,  it  is  con- 
tended that  everything  disclosed  of  record  has  been  justified  and 
legalized.  All  that  is  necessary,  as  we  are  told,  completely  to  answer 
the  issue  tendered  by  the  complainants,  is  to  state  that — 

(a)  This  defendant  has  for  12  years  filed  and  published  tariffs  according 
to  law,  thereby  inviting  shipments  over  its  line;  (b)  it  has,  since  its  organiza- 
tion, advertised  in  the  offlcal  guide;  (c)  it  has  held  itself  out  as  willing  and 
ready  to  carry  certain  commodities  under  the  tariffs  above  mentioned;  (d)  it 
does  no  other  business  than  carrying;  (e)  it  is  engaged  in  transportation  in 
both  the  general  sense  and  the  sense  as  defined  in  section  1  of  the  act  to  regu- 
late commerce;  (f)  it  does  not  appear  that  anyone  has  been  denied  the  use 
of  its  facilities  and  instrumentalities  of  commerce;  (g)  it  has  transported  the 
commodity  (which  it  has  held  itself  out  as  willing  to  transport)  for  various 
and  sundry  manufacturers  thereof  and  dealers  therein. 

Elsewhere  it  is  said  that  the  treasury  of  the  boat  line  is  entirely 
separate  and  distinct  from  the  treasury  of  the  salt  company  and  that 
there  is  no  commingling  of  the  funds  of  the  two  organizations. 
Nevertheless,  the  general  offices  of  the  boat  line  are  also  the  general 
offices  of  the  salt  company.  It  is  also  said  that,  like  other  common 
carriers,  the  boat  line  must  have  the  necessary  "  instrumentalities  and 
facilities  of  commerce."  It  has  therefore  provided  itself  with  docks 
at  Chicago  and  Milwaukee,  with  a  suitable  force  of  labor  to  discharge 
its  obligation  under  its  tariffs  to  unload,  store,  and  reload  cargoes 
of  salt.  But  the  warehouse  and  the  docks  and  the  labor  comprising 
the  facilities  with  which  the  boat  line  pretends  to  discharge  these 
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public  obligations  that  it  claims  to  have  assumed  under  its  tariffs  are 
the  docks  and  the  warehouse  and  the  servants  of  the  salt  interests 
that  own  the  boat  line.  Under  these  circumstances  the  publication 
by  the  boat  line  of  rates  on  bulk  salt  in  cargo  lots  and  of  joint  rail- 
and-lake  rates  on  salt  in  packages  amounts  to  nothing  more  than  a 
bald  invitation  to  the  competitors  of  the  proprietary  salt  company  to 
fully  expose  their  affairs  to  it  and  to  put  their  business  into  its  hands. 
Under  such  conditions  the  contention  that  this  boat  line  is  a  public 
carrier  within  the  meaning  of  the  act  to  regulate  commerce  is  one  with 
which  we  have  little  patienoe.  That  it  could  not  properly  be  so  re- 
garded by  this  Commission  and  would  not  ordinarily  be  so  used  By 
shippers  of  salt  in  competition  with  the  salt  interests  that  own  the 
boat  line  is  manifest.  Many  difficult  and  important  questions  arise 
out  of  the  ownership  by  industries  of  the  facilities  of  transportation 
and  in  some  such  cases  there  is  at  least  room  for  argument  We  find 
no  room  for  argument  here  or  any  occasion  for  doubting  that  the 
arrangement  between  this  boat  line  and  the  defendant  rail  carriers 
is  a  gross  violation  of  the  act,  both  in  its  spirit  and  in  its  letter.  In 
Federal  Sugar  Refining  Co.  v.  B.  &  0.  R.  R.  Co.,  20  L  C.  G,  200, 
it  appeared  that  the  wharf  or  dock  owned  by  a  sugar  refinery  was 
operated  by  it  as  a  receiving  station  for  public  carriers;  we  held  that 
it  was  not  a  legal  receiving  station  for  the  competitors  of  that  re- 
finery, and  therefore,  with  respect  to  the  sugar  of  the  proprietary 
company,  was  a  private  facility.  We  expressed  the  same  view  with 
respect  to  the  lighters  of  the  refinery  by  which  its  own  sugar  was 
delivered  across  the  river  to  the  rail  lines.  This  is  a  much  more 
aggravated  case  of  the  same  kind.  We  find  upon  the  facts  shown  of 
record  here  that  the  boat  line  and  its  dock  facilities  are  the  private 
facilities  of  the  Morton  Salt  Company  and  are  not  public  facilities 
under  the  act 

As  the  boat  line  and  the  salt  company  are  in  form  distinct  corpo- 
rations we  are  referred  to  United  States  v.  D.  &  H.  Co.,  213  U.  S., 
:WG,  where  the  commodities  clause  was  involved.  The  ruling  there 
announced  was  modified  in  United  States  v.  L.  V.  R.  R.  Co.^  220 
U.  S.,  257.  But  that  clause  of  the  act  is  very  different  from  the  pro- 
visions of  law  upon  which  our  conclusions  here  are  based. 

The  language  of  the  Elkins  act  is  that  it  shall  be  unlawful  to  give 
or  receive  any  rebate  or  concession  with  respect  to  the  transportation 
of  property — 

whereby  any  such  property  shall  by  any  device  whatever  be  transported  at  a 
less  rate  than  that  named  in  the  tariffs  •  •  •  or  whereby  any  other 
advantage  is  given  or  discrimination  practiced. 

The  same  thought  is  no  less  clearly  expressed  in  section  2  of  the 
act  to  regulate  commerce.    In  neither  act  is  there  any  limitation  of 
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the  prohibition  to  some  devices  to  accomplish  the  unlawful  result, 
but  the  language  comprehensively  embraces  all  and  any  devices  of 
whatever  nature  and  form.  Properly  construed  and  bearing  in  mind 
the  evils  aimed  at  by  the  act  there  can  be  no  doubt  that  this  boat 
line,  although  incorporated  and  thus  given  a  legal  form  and  appear- 
ance, is  a  mere  device  by  which  grossly  unlawful  advantages  are 
secured. 

Another  defendant  is  the  Ludington  Transportation  Company,  a 
boat  line  similar  to  the  Michigan,  Indiana  &  Illinois  Line.  It  owns 
one  small  boat  and  was  organized  primarily  for  the  purpose  of 
transporting  salt  for  thfe  Ludington  Salt  Company,  the  selling 
agent  in  western  territory  for  the  Stearns  Salt  &  Lumber  Company 
of  Ludington,  Mich.  The  president  of  the  boat  line  is  also  the 
president  of  the  Stearns  Salt  &  Lumber  Company  and  of  the 
Ludington  Salt  Company,  and  80  per  cent  of  the  stock  of  the  boat 
line  is  owned  by  the  stockholders  of  the  Stearns  Salt  &  Lumber 
Company  and  the  Ludington  Salt  Company.  The  boat  line  trans- 
ports only  the  salt  of  the  Ludington  Salt  Company  and  salt  in 
which  it  has  an  interest.  The  only  other  commodity  which  it  handles 
is  lumber  in  which  the  Stearns  Salt  &  Lumber  Company  is  usually 
interested.  It  publishes  rates  on  salt  and  lumber  only.  It  receives 
the  same  divisions  from  the  rail  carriers  as  does  the  Michigan,  In- 
diana &  Illinois  Line,  except  that  no  divisions  are  based  on  traffic 
from  Buffalo.  Salt  from  Buffalo,  however,  moves  to  Ludington,  and 
from  there  is  reshipped  on  the  through  rates  out  of  which  it  receives 
divisions.  The  same  general  practice  of  paying  the  salt  company  for 
unloading  and  terminal  and  warehouse  service  governs  in  this  case 
as  does  in  the  case  of  the  Morton  Salt  Company.  The  boat  line  pays 
the  salt  company  1 J  cents  per  barrel  for  taking  the  salt  from  th6  hold 
of  the  vessel  to  the  warehouse  and  storing  it  for  8  months,  and  1£ 
cents  per  100  pounds  for  loading  it  from  the  warehouse  into  the 
cars. 

We  find  upon  the  facts  shown  of  record  that  the  boat  and  other 
facilities  of  the  Ludington  Transportation  Company  are  the  private 
facilities  of  the  Stearns  Salt  A  Lumber  Company  and  do  not  handle 
its  salt  as  a  common  carrier  under  the  act  to  regulate  commerce. 

The  belief  may  fairly  be  indulged  that  the  Commission  is  not  often 
misled  in  a  matter  of  this  kind ;  nevertheless  in  the  proceeding  entitled 
In  re  the  Transportation  of  Salt  from  Points  in  Michigan  to  Missouri 
River  Points  and  Intermediate  Localities,  10  I.  C.  C,  148,  the  affairs 
of  the  Michigan,  Indiana  &  Illinois  Line  and  its  relations  to  Joy 
Morton  &  Company  and  the  Morton  Salt  Company  were  before  us, 
and  either  because  of  a  misunderstanding  of  the  record  or  through 
the  failure  of  the  record  to  disclose  all  the  facts,  the  Commission 
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arrived  at  a  conclusion  quite  different  to  the  one  here  announced. 
Nothing,  however,  in  the  present  record  affords  any  possible  excuse 
for  the  conditions  that  are  shown  to  exist  and  to  have  existed  for  some 
time.  Just  how  far  the  rail  lines  may  justly  be  charged  with  knowl- 
edge of  the  real  character  of  the  Michigan,  Indiana  &  Illinois  Line 
and  of  the  Ludington  Transportation  Company,  and  how  far  they 
should  be  held  responsible  for  the  rebates  paid  to  these  salt  companies 
in  the  form  of  divisions  to  their  boat  lines  is  not  clear.  However  that 
may  be,  the  further  continuance  of  these  relations  can  not  be  excused 
and  will  not  be  tolerated.  We  see  no  occasion  at  this  time  for  entering 
an  order,  but  it  must  be  understood  that  unless  the  defendant  boat 
lines  and  rail  lines,  and  their  respective  officers  and  agents,  at  once 
desist  from  these  unlawful  practices  we  shall  take  steps  to  enforce 
respect  by  them  for  the  law  and  full  obedience  to  its  provisions. 

LG.C. 


No.  4146. 

STANDARD  OIL  COMPANY 

v. 

ILLINOIS  TERMINAL  RAILROAD  COMPANY  ET  AL. 


Submitted  October  9,  1011.    Decided  March  4,  1912. 


Fuel  oil  switched  at  St.  Louis  was  not  weighed  and  there  was  no  tariff  proTision 
for  estimated  weights;  Held,  That  charges  collected,  based  on  an  arbitrary 
estimated  weight  of  7.4  pounds  per  gallon,  were  unreasonable  to  the  extent 
that  they  exceeded  estimated  weights  provided  in  tariffs  governing  the  road 
haul  to  St.  Louis.    Reparation  awarded.  • 

H.  /?.  McElroy  and  Edgar  Bogardus  for  complainant. 
/.  C.  Ryan  for  Illinois  Terminal  Railroad  Company. 
B.  M.  Flippin  and  Henry  G.  Herbei  for  Missouri  Pacific  Railway 
Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  oil  business  at 
Wood  River,  111.  By  petition,  filed  June  5,  1911,  it  is  alleged  that 
charges  exacted  by  the  defendants  for  switching  at  St.  Louis,  Mo., 
certain  carload  shipments  of  fuel  oil,  which  originated*  at  Wood 
River,  111.,  were  unjust  and  unreasonable.    Reparation  is  asked. 

Between  January  25, 1910,  and  April  16, 1910,  complainant  shipped 
from  Wood  River,  111.,  to  St.  Louis,  Mo.,  via  lines  of  the  Chicago  & 
Alton  Railroad,  Illinois  Terminal  Railroad,  Litchfield  &  Madison 
Railway,  Terminal  Railroad  Association  of  St.  Louis,  and  Missouri 
Pacific  Railway,  129  tank  cars  of  fuel  oil,  paying  charges  thereon  in 
the  aggregate  sum  of  $3,749.78  based  on  a  combination  rate  of  4.5 
cents  per  100  pounds,  composed  of  2.5  cents  from  Wood  River  to  St. 
Louis,  plus  a  terminal  switching  charge  of  2  cents  by  the  Missouri 
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Pacific  Railway,  the  component  factors  of  the  rate  being  applied  on 
a  varying  basis  of  estimated  weights  as  shown  in  the  table  below : 


Cars 
shipped. 

Estimated  weight 
for  haul  to  St. 
Louis. 

Estimated  wright 
for  switching  in 
St  Louis. 

Acgrtot* 

charges. 

Rooting. 

Ter 
gallon. 

Aggregate 

weight  at 

2.5  cunts 

per  100. 

Pter 
gallon. 

Aggregate 

weight  at 

2  cents 

per  100. 

Illinois  Terminal   R.  It.;    Litchfield  & 
Madison   Ky.;  Terminal   It.  It.  Asso. 

of  St.  Louis;  Missouri  PaciGc  Ity 

Do 

45 

81 

3 

6.4 
6.6 

6.6 

2,706,179 
5.040.435 

121.223 

7.4 
7.4 

7.4 

3.129.nm 
5.649.182 

135.916 

11.302  25 
2,39006 

57.47 

Chicago  &  Alton  R.  It.:  Terminal  R.  It. 
Asso.  of  St.  Louis;  Missouri  Pacific  Ry. 

Total 

129 

7.8C7,K37 

<__ 

8,914,106 

1  749  76 

The  rate  of  2.5  cents  for  the  carriage  of  the  shipments  above  set 
forth  from  Wood  River  to  St.  Louis  is  not  in  issue,  the  complainant's 
contention  being  that  the  charge  of  the  Missouri  Pacific  for  switch- 
ing at  St  Louis  should  have  been  at  a  rate  of  1  cent  per  100  pounds 
based  on  the  estimated  weight,  aggregating  7,867,837  pounds,  for 
the  haul  to  St.  Louis,  instead  of  2  cents  on  an  arbitrary  weight  of 
7.4  pounds  per  gallon,  which  aggregated  8,914,106  pounds, as  charged. 

The  tariff  governing  the  switching  in  question  provided  for  a  rate 
of  1  cent  on  noncompetitive  traffic  and  2  cents  on  competitive  traffic 
moving  between  the  tracks  of  the  Terminal  Railroad  Association  of 
St.  Louis  and  the  industries  to  which  the  shipments  were  consigned, 
and  defined  noncompetitive  and  competitive  traffic  as  follows: 

Noncompetitive  traffic. — Whore  the  industry  is  located  on  a  road  which 
docs  not  itself,  or  in  connection  with  other  roads,  form  a  practical  route  be- 
tween the  Industry  and  the  points  of  origin  or  destination,  as  the  case  may  be. 
of  the  shipment. 

Competitive  traffic. — Where  the  Industry  is  located  on  a  road  which  Itself, 
or  in  connection  with  other  roads,  forms  a  practical  route  between  the  Indus- 
tries and  tlie  i>oint  of  origin  or  destination,  as  the  case  may  be,  of  the  shipment. 

Shipments  from  Wood  River  to  industries  located  on  the  Missouri 
Pacific  at  St.  Louis  are  delivered  to  that  line  by  one  of  the  St.  Louis 
terminal  roads.  The  Missouri  Pacific  states  that  the  word  u  roads  n 
as  used  in  the  above  definition  does  not  include  terminal  roads;  that, 
therefore,  the  shipments  in  question  did  not  move  via  a  practical 
route  within  the  meaning  of  this  definition;  and  that  the  proper 
charge  should  have  been  at  the  rate  of  1  cent  provided  for  noncom- 
petitive traffic.  This  tariff  provision  does  not  restrict  the  use  of  the 
word  "  roads r'  to  any  particular  class  of  roads;  tariffs,  as  repeatedly 
held  by  the  Commission,  are  to  be  construed  according  to  their  lan- 
guage, and  not  by  the  arbitrary  practice  or  intention  of  a  carrier. 
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Furthermore,  judging  from  the  number  of  shipments  involved,  it 
would  appear  that  the  routes  used  were  practical  ones. 

The  foregoing  definitions  of  competitive  and  noncompetitive  traffic 
are  ambiguous  and  uncertain,  and  apparently  place  upon  the  billing 
clerk  the  difficult  task  of  determining  in  each  instance  what  does  or 
does  not  constitute  a  practical  route.  It  is  expected  that  the  tariff 
containing  these  indefinite  descriptions  will  be  reissued  in  such  form 
as  to  define  clearly  these  classes  of  traffic. 

The  shipments  were  not  actually  weighed  by  the  Missouri  Pacific 
Railway,  nor  did  the  tariff  under  which  they  moved  provide  for  any 
estimated  weight  on  fuel  oil.  Charges  were  based  on  estimated 
weight  of  7.4  pounds  per  gallon,  provided  in  the  western  classifica- 
tion, which,  however,  did  not  govern  the  movements.  Effective 
January  1,  1911,  the  Missouri  Pacific  Railway  published  the  follow- 
ing rule  for  estimating  weights  on  petroleum  products  switched  at 
St.  Louis: 

The  weight  and  charges  on  shipments  of  petroleum  and  its  products  (exclu- 
sive of  sewing-machine  and  cycle  oil),  classified  as  fifth  class  under  head  of 
petroleum  in  western  classification  No.  50,  F.  J.  Hoffman's  I.  G.  G.  No.  8,  sup- 
plements thereto  or  reissues  thereof,  when  loaded  in  tank  cars,  are  to  be  based 
on  the  full  gallon  capacity  of  tank  cars  at  the  estimated  weights  provided  in 
classification  or  tariff  governing  the  road  haul. 

Upon  consideration  of  the  facts  of  record  we  are  of  the  opinion, 
and  find,  that  the  charges  assessed  for  switching  these  shipments  at 
St.  Louis  were  unreasonable  to  the  extent  that  they  exceeded  the 
amount  that  would  have  accrued  at  a  rate  of  2  cents  per  100  pounds 
on  a  total  weight  of  7,867,837  pounds.  We  further  find  that  com- 
plainant shipped  129  carloads  of  fuel  oil  weighing  7,867,837  pounds, 
as  recited  in  the  foregoing  statement  of  facts,  and  paid  switching 
charges  thereon  at  St.  Louis  at  the  rate  of  2  cents  per  100  pounds 
on  the  weight  of  8,914,106  pounds,  herein  found  to  have  been  unrea- 
sonable; that  said  complainant  has  been  damaged  to  the  extent  of  the 
difference  between  the  amount  which  it  did  pay  and  the  amount 
which  it  would  have  paid  had  the  rate  of  2  cents  per  100  pounds 
been  applied  on  the  weight  of  7,867,837  pounds,  above  found  reason- 
able ;  and  that  it  is  therefore  entitled  to  an  award  of  reparation  from 
The  Missouri  Pacific  Railway  in  the  sum  of  $209.25  with  interest 
from  April  29,  1910.  An  order  will  be  entered  in  accordance  with 
these  conclusions. 
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No.  3677. 

CUKTIS  BROTHERS  &  COMPANY 

v. 

SOUTHERN  PACIFIC  COMPANY  ET  AI* 


Submitted  July  8,  1911.    Decided  April  8, 1912. 


The  principal  defendant,  which  performs  the  line  haul  on  traffic  to  and  from 
complainant's  plant,  formerly  switched  complainant's  cars  between  Its  tracks 
and  the  plant  without  charge.  The  principal  defendant  was  forced  by  Its 
codefendant  to  discontinue  this  switching  service,  and  the  latter  defendant 
thereupon  established  a  switching  charge  of  $3  per  car  between  the  principal 
defendants'  tracks  and  complainant's  plant;  Held,  That  upon  the  facts 
appearing  of  record  the  switching  charge  is  not  shown  to  be  unreasonable 
or  discriminatory. 

/.  O.  Bracken  for  complainant. 

George  D.  Squires  for  Southern  Pacific  Company. 

D.  M.  Swobe  for  McCloud  River  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  manufacturing  sash, 
doors,  and  blinds,  and  has  a  factory  near  the  town  of  Sisson,  Cal. 
By  petition,  filed  November  28,  1910,  it  alleges  that  its  factory 
adjoins  a  spur  track  owned  by  defendant  McCloud  River  Railroad 
Company;  that  for  several  years  prior  to  October  5, 1910,  the  Southern 
Pacific  Company,  which  receives  the  line  haul  of  traffic  to  and  from 
complainant's  plant,  performed  free  of  charge  the  switching  service 
involved  in  handling  cars  in  and  out  from  said  plant  over  the  spur 
track  and  a  portion  of  the  main  line  of  the  McCloud  River  Railroad 
Company;  that  on  October  5,  1910,  the  McCloud  River  Railroad 
Company,  by  tariff  filed  with  this  Commission,  established  a  charge 
of  $3  per  car  for  said  switching  service  and  entered  upon  the  per- 
formance thereof;  and  that  the  Southern  Pacific  Company  there- 
upon discontinued  this  service.  The  complaint  is  that  the  switching 
charge  is  unreasonable  and  discriminatory. 

Complainant  bases  its  case  mainly  upon  the  conclusion  announced 
in  Associated  Jobbers  of  Los  Angeles  v.  A.,  T.  <b  S.  F.  Ry.  Co^  18 
I.  C.  C,  310,  to  the  effect  that  the  carrier  having  the  line  haul  should 
deliver  the  traffic  so  hauled  without  additional  charge  to  industries 
located  upon  its  tracks  within  its  switching  limits,  but  the  facts  of  the 
case  now  before  us  do  not  bring  it  within  the  scope  of  that  decision. 
In  this  case  the  Southern  Pacific  Company  performs  the  line  haul, 
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but  it  does  not  own  or  operate  the  track  upon  which  complainant's  fac- 
tory is  located.  It  did  perform  the  switching  service  for  complainant 
free  of  any  charge  above  the  rate  for  the  line  haul  until  it  was  com- 
pelled by  the  McCloud  River  Railroad  Company  to  cease  operating 
engines  and  cars  over  the  tracks  of  that  company.  The  Southern 
Pacific  Company  was  required  by  the  McCloud  River  Railroad  Com- 
pany to  cease  operating  over  its  tracks  at  Sisson  for  the  reason,  as 
stated  by  the  McCloud  Company,  that  such  operation  was  extremely 
hazardous  to  the  property  and  the  lives  of  the  employees  of  both 
defendants. 

The  discontinuance  of  this  service  by  the  Southern  Pacific  Com- 
pany and  the  establishment  of  a  switching  charge  of  $3  per  car  by 
the  McCloud  River  Railroad  Company  had  the  effect  of  increasing 
pro  tarvto  the  rate  from  point  of  origin  to  destination,  and  this  by 
tariff  effective  October  5,  1910.  The  hearing,  however,  was  not  con- 
ducted upon  the  assumption  that  the  burden  of  proof  to  justify  the 
increased  charge  was  upon  defendants.  No  briefs  have  been  filed  by 
the  parties ;  the  line  rates  of  the  Southern  Pacific  have  not  been  in- 
creased ;  and  the  record  throws  no  light  upon  the  question  whether 
we  have  before  us  a  rate  increase  since  January  1,  1910,  within  the 
meaning  of  the  act  as  amended. 

The  record  contains  no  evidence  upon  which  could  be  based  a  find- 
ing as  to  the  reasonableness  of  the  $3  charge  imposed  by  the  McCloud 
River  Railroad  Company.  By  withdrawing  from  this  switching 
service  the  Southern  Pacific  Company  increases  its  net  revenue  out 
of  the  rates  for  the  line  haul  by  whatever  the  actual  expense  of  the 
switching  may  have  been;  but  as  to  the  amount  of  such  saving  no 
conclusion  can  be  drawn  from  the  record.  There  is  no  allegation 
that  defendants9  line  rates  to  and  from  Sisson  are  unreasonable  and 
no  evidence  upon  that  point.  Certainly  the  McCloud  River  Railroad 
Company  is  entitled  to  some  compensation  for  the  switching  service 
which  it  performs;  and,  as  stated,  there  is  nothing  of  record  to  show 
that  the  present  charge  is  excessive. 

The  testimony  of  the  Southern  Pa.cific  Company  is  to  the  effect  that 
it  is  its  universal  practice  to  absorb  switching  charges  of  connecting 
lines  at  points  of  origin  or  destination  only  upon  competitive  traffic, 
and  our  information  gained  from  tariffs  on  file  leads  us  to  believe 
that  this  is  more  or  less  the  general  practice  of  all  railroads  through- 
out the  country.  There  is,  therefore,  no  ground  for  concluding  that 
complainant  is  subjected  to  discrimination  as  compared  with  other 
shippers  similarly  situated.  It  follows  that,  upon  the  facts  of  record, 
neither  of  complainant's  allegations  respecting  the  $3  charge  can  be 
sustained,  and  the  complaint  must  be  dismissed.  An  order  will  be 
entered  accordingly. 
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No.  4107. 

MICHAEL  COHEN  &  COMPANY 

v. 

MALLORY  STEAMSHIP  COMPANY  ET  AI* 


Submitted  July  24, 1911.    Decided  April  8, 191B. 


Rate  of  95  cents  per  100  pounds  on  rough  marble  from  New  York,  N.  T.f  to  Sao 
Francisco,  Cal.,  not  found  unreasonable.  Complaint  will  be  dismissed 
upon  proof  of  refund  of  charges  found  to  have  been  collected  in  excess  of 

tariff  rate. 

Michael  Cohen  for  complainant. 
IF.  P.  Levis  for  Mallory  Steamship  Company. 
T.  J.  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  A  Santa  Fe 
Railway  Company. 

Report  of  the  Commission. 
By  the  Commission  : 

Complainant  is  a  corporation  with  place  of  business  at  New  York, 
N.  Y.,  and  is  engaged  in  the  sale  and  shipment  of  stone,  marble, 
and  granite.  By  its  petition,  filed  May  16,  1911,  the  reasonableness 
of  defendants'  rate  on  rough  marble  -from  New  York  City  to  San 
Francisco,  Cal.,  is  put  in  issue  and  reparation  is  asked. 

On  December  17,  1910,  and  January  12,  1911,  the  Mallory  Steam- 
ship Company  received  from  complainant  at  New  York  City  thir- 
teen blocks  of  rough  marble  for  movement  to  San  Francisco,  CaL, 
via  Galveston,  Tex.,  and  the  lines  of  the  Santa  Fe  system.  The 
two  shipments  weighed  in  the  aggregate  269,520  pounds,  and  freight 
charges  were  collected  thereon  in  the  sum  of  $2,695.20,  at  a  rate  of  $1 
per  100  pounds. 

The  bills  of  lading  prepared  by  complainant  described  the  ship- 
ments as  rough  stone  upon  which  there  was  a  fate  of  55  cents  per 
100  pounds;  but  upon  arrival  of  the  shipments  at  destination  they 
were  inspected  by  the  delivering  carrier's  agent  and  found  to  con- 
sist of  rough  marble.  Thereupon  the  billing  was  corrected  and 
charges  were  collected  in  the  sum  above  stated.  The  record  shows 
that  in  answer  to  an  inquiry  the  general  eastern  freight  agent  of 
the  Santa  Fe  system  wrote  to  complainant  on  December  7,  1910, 
before  the  shipments  were  made,  and  quoted  a  rate  of  55  cents  per 
100  pounds  on  rough  stone  in  carload  lots,  no  mention  being  made 
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in  the  letter  as  to  the  rate  on  rough  marble.  By  reference  to  the 
tariff  under  which  the  shipments  moved  we  find  that  in  connection 
with  the  item  naming  the  55-cent  rate  on  stone  it  is  specifically  pro- 
vided that  the  rate  is  not  applicable  on  marble.  While  complain- 
ant's witness,  who  arranged  for  the  shipments  and  prepared  the  bills 
of  lading,  testified  that  he  did  not  consult  the  tariff  before  shipment 
and  that  he  did  not  know  what  the  rate  was  on  marble,  it  appears 
from  his  testimony  that  he  did  know  that  the  rate  of  55  cents  only 
covered  stone.  Furthermore  it  was  stated  by  counsel  for  one  of 
the  defendants  at  the  hearing  that  when  claim  was  later  filed  by 
complainant  with  the  carriers  for  alleged  overcharge  on  these  ship- 
ments they  were  again  described  as  stone. 

Before  passing  upon  the  main  issue  raised  by  this  complaint,  it 
should  be  stated  that  the  rate  of  $1  per  100  pounds  applied  on  these 
shipments  covers  marble  on  which  some  labor  has  been  performed, 
such  as  sawing,  dressing,  or  hammering;  and  as  these  shipments  con- 
sisted of  rough  quarried  marble,  the  rate  on  which  charges  should 
have  been  based  was  the  class-E  rate  of  95  cents  per  100  pounds. 
There  is  therefore  an  overcharge  on  these  shipments  amounting  to 
$134.76,  which  should  be  refunded  to  complainant  without  a  formal 
order  from  the  Commission. 

Complainant's  petition  alleges  that  the  charges  exacted  for  the 
transportation  of  these  shipments  of  marble  were  unreasonable  to 
the  extent  that  they  exceeded  the  charges  that  would  have  accrued 
under  a  rate  of  55  cents  per  100  pounds,  which  was  the  rate  on  rough 
stone,  and  reparation  in  the  sum  of  $1,212.84  is  sought.  The  defend- 
ants deny  that  the  rate  is  unreasonable.  In  its  answer  the  Mallory 
Steamship  Company  avers  that  the  value  of  marble  greatly  exceeds 
that  of  rough  stone ;  that  the  distance  from  New  York  City  to  San 
Francisco,  via  Galveston,  Tex.,  is  4,349  miles;  that  out  of  the  $1  rate 
defendants  have  to  pay  marine  insurance,  rehandling  charges  at  Gal- 
veston, and  the  California  state  toll;  and  that  the  expense  incident 
to  the  handling  to  and  from  steamers  and  onto  cars  of  blocks  of 
such  excessive  weights  as  these  is  much  greater  than  on  ordinary 
traffic. 

Tn  support  of  its  contention  that  the  rate  on  rough  marble  should 
be  the  same  as  on  rough  stone,  complainant  submitted  in  evidence  the 
fact  that  the  various  freight  classifications  provided  for  the  same  class 
ratings  on  marble  ^s  on  stone  and  that  commodity  tariffs  in  some 
cases  named  the  same  rates  on  marble  as  on  stone.  Although  com- 
plainant's witness  while  on  the  stand  cited  several  instances  in  which 
shipments  of  stone  were  of  greater  value  than  the  average  shipment 
of  marble,  he  did  not  attempt  to  show  that  marble  as  a  general  propo- 
sition is  not  more  valuable  than  stone. 
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In  behalf  of  defendants  it  was  stated'at  the  hearing  that  the  only 
reason  for  maintaining  the  55-cent  commodity  rate  on  stone  is  to 
meet  the  competition  of  the  all-water  routes  operating  via.  Cape 
Horn ;  and  that  the  carriers  purposely  omitted  marble  from  the  appli- 
cation of  the  lower  rate,  on  account  of  the  greater  value,  sad  the 
consequent  greater  risk  which  they  did  not  care  to  assume  for  the 
small  earnings  that  would  accrue  under  the  55-cent  rate.  It  also 
appears  from  testimony  of  complainant's  witness  that  there  is  active 
competition  via  the  Horn,  for  he  stated  that  thousands  of  tons  of 
marble  were  moving  from  Venice  and  Leghorn,  Italy,  to  the  Pacific 
coast,  which  might  be  brought  via  New  York  if  the  transcontinental 
lines  would  make  a  rate  thereon  to  meet  the  competition  of  the  water 
lines. 

We  find  the  class-E  rate  of  95  cents  to  Pacific  coast  terminals  ap- 
plies not  only  from  New  York  City  via  the  Mallory  line  and  through 
Galveston,  but  is  a  blanket  rate  applying  from  Missouri  River  points 
and  from  Galveston  itself,  and  all  points  east  thereof,  except  from 
"southeastern  territory,"  which  lies  south  of  Ohio  River  and  east 
of  Mississippi  River.  From  this  latter  territory  no  joint  class  rates 
are  published  to  Pacific  coast,  but  there  is  in  effect  a  commodity 
rate  of  95  cents  per  100  pounds  on  rough  quarried  marble  from 
Knoxville,  Tenn.,  evidently  established  to  place  quarries  in  that 
vicinity  on  a  parity  with  quarries  in  other  parts  of  the  country,  from 
which  the  class-E  rate  of  95  cents  is  in  effect.  The  class-E  rate  ap- 
plicable on  marble  from  New  York  City  toOgden,Utah,via  Mallory 
line  and  Galveston,  is  74  cents  and  the  class-E  rate  from  Ogden  to 
San  Francisco  is  38J  cents.  This  is  the  lowest  combination  avail- 
able, and  it  results  in  a  rate  17}  cents  higher  than  the  joint  class 
rate.  The  class-E  rates  applicable  on  rough  marble  from  New  York 
City  via  Mallory  line  and  Galveston  are:  To  Fort  Worth,  Tex^  49 
cents;  to  Oklahoma  City,  Okla.,  52  cents;  and  to  El  Paso,  Tex^  64 
cents.  The  all-rail  cla&s-E  rate  from  Pittsburgh  territory  to  El  Paso, 
Tex.,  is  67  cents.  In  Maricopa  Count;/  Commercial  Club  v.  8.  F^ 
P.  &  P.  Ry.  Co.,  19  I.  C.  C,  257,  the  class-E  all-rail  rate  prescribed 
by  the  Commission  from  Pittsburgh,  Pa.,  to  Phoenix,  Ariz.,  was  86 
cents.  The  class-E  rates  to  San  Francisco  are:  From  Fort  Worth, 
Tex.,  and  Oklahoma  City,  Okla.,  95  cents;  from  El  Paso,  Tex-,  70 
cents ;  and  from  Phoenix,  Ariz.,  79  cents. 

To  adopt  complainant's  view  and  order  defendants  to  I 
and  maintain  for  the  transportation 
now  applicable  on  stone,  would 
must  meet  the  competition  of  t 
in  Lindsay  Bros.  v.  B.  A  O,  fi 
water  competition  may 
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and  excuse  for  rates  that  are  lower  than  would  otherwise  be  lawful, 
the  existence  of  such  competition  is  not  in  itself  a  ground  upon 
which  a  shipper  may  demand  a  lower  rate.  It  is  the  privilege  of  a 
carrier,  in  its  own  interest,  to  meet  such  competition,  but  it  is  not 
the  privilege  of  a  shipper  to  demand  less  than  normal  rates  because 
of  the  existence  of  a  competition  which  the  carrier  in  its  own  behalf 
does  not  choose  to  meet  It  is  also  a  well-settled  principle  that  a 
water-compelled  rate  is  not  a  measure  of  a  normal  all-rail  rate. 

We  think  that  the  rates  applicable  on  marble  to  and  from  Fort 
Worth,  El  Paso,  Oklahoma  City,  Phoenix,  and  Ogden,  hereinbefore 
referred  to,  more  nearly  approach  normal  rates  and  may  more 
properly  be  used  in  considering  the  reasonableness  of  the  95-cent 
rate.  Without  going  into  details  and  determining  the  revenue  per 
ton  per  mile  that  accrues  under  these  rates,  it  will  be  seen  at  a 
glance  that  the  95-cent  rate  from  New  York  to  San  Francisco  does 
not  compare  unfavorably  with  rates  applying  to  and  from  the  above 
western  and  southwestern  cities,  especially  in  view  of  traffic  and 
transportation  conditions  that  exist  in  the  far  west  The  mere  fact 
that  the  carriers  have  established  a  relatively  low  rate  on  stone  to 
meet  competition  via  the  Horn  is  not  in  itself  a  sufficient  ground 
upon  which  to  declare  the  higher  rate  on  marble  unreasonable. 

Upon  the  facts  of  record  we  do  not  find  that  the  rate  of  95  cents 
per  100  pounds  applicable  on  rough  quarried  marble  from  New 
York,  N.  Y.,  to  San  Francisco,  CaL,  was  or  is  unreasonable.  It 
therefore  follows  that  the  complaint  must  be  dismissed,  and  it  will 
be  so  ordered  upon  proof  of  refund  of  $134.76,  the  amount  which 
was  collected  in  excess  of  published  tariff  rate. 
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No.  3600. 

ELECTRIC  MALTING  COMPANY 

v. 

ATCHISON,  TOPEKA  A  SANTA  FE  RAILWAY  COMPANY 

ETAL. 


Submitted  June  7,  1911.    Decided  AprU  8,  191%. 


Defendants'  rates  for  transportation  of  barley  and  malt  in  carloads  from 
Minneapolis,  Minn.,  to  California  terminals  are  55  and  65  cents  per  100 
pounds,  respectively ;  Held,  Tbat  the  differential  between  the  rates  on  malt 
and  barley  should  not  exceed  7  cents  per  100  pounds. 

James  J.  B.  Orth  for  complainant. 

T.  J.  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  A  Santa  Fe 
Railway  Company. 

A.  M.  Fenton  for  Chicago,  St  Paul,  Minneapolis  A  Omaha  Bail- 
way  Company. 

R.  B.  Scott  for  Chicago,  Burlington  A  Quincy  Railroad  Company. 

W.  F.  Dickinson  and  R.  G.  Brovm  for  Chicago,  Rock  Island  A 
Pacific  Railway  Company;  Chicago,  Rock  Island  A  Gulf  Railway 
Company ;  and  Chicago,  Rock  Island  A  El  Paso  Railway  Company. 

Hawkins  &  Franklin  and  R.  G.  Brown  for  El  Paso  A  Southwest- 
ern Company. 

E.  N.  Clark  and  D.  L.  Meyers  for  Denver  A  Rio  Grande  Railroad 
Company. 

//.  A.  Scandrett  and  L.  T.  Wilcox  for  Southern  Pacific  Company 
and  Union  Pacific  Railroad  Company. 

Warren  Olney,  jr.,  and  D.  L.  Meyers  for  Western  Pacific  Railway 
Company. 

C.  L.  Silvey  and  A.  P.  Humburg  for  Illinois  Central  Railroad 
Company. 

J.  D.  Armstrong  for  Great  Northern  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  engaged  in  malting  grain  at  Minne- 
apolis, Minn.  By  petition,  filed  October  24,  1910,  it  alleges  that  de- 
fendants9 rates  for  the  transportation  of  malt  from  Minneapolis, 
Minn.,  to  California  terminals  are  unreasonable  and  unduly  preju- 
dicial in  that  such  rates  are  higher  than  the  rates  on  barley  and 

878  28Laa 


ELECTRIC  MALTING  00.  V.  A.,  T.  *  8.  F.  BY.  00.  379 

other  coarse  grains  between  said  points.  It  is  averred  by  complain- 
ant that  a  number  of  malting  enterprises  are  located  at  Los  Angeles 
and  San  Francisco;  that  these  industries  purchase  their  raw  ma- 
terial— which  is  barley — at  Minneapolis  in  competition  with  com- 
plainant, and  ship  the  same  to  their  plants  at  the  barley  rate,  while 
to  sell  its  product  on  the  Pacific  coast  complainant  must  pay  the 
higher  malt  rates;  and  that  this  adjustment  affords  undue  advantage 
to  California  plants.    Reparation  is  asked. 

On  carload  shipments  of  malt  from  Minneapolis  to  Oakland,  San 
Francisco,  and  Los  Angeles,  Cal.,  the  rate. is  65  cents  per  100  pounds, 
while  the  rate  on  barley,  prepared  barley  for  seed,  graded  and  blended 
barley,  corn,  rye,  and  oats  is  55  cents  per  100  pounds.  On  the  east- 
bound  movement  from  California  terminals  to  Minneapolis  the  malt 
rate  is  GO  cents  per  100  pounds. 

Malt  is  manufactured  by  allowing  barley  to  germinate  and  then 
drying  it  in  kilns.  The  germination  is  produced  by  first  soaking 
thoroughly  cleaned  barley  and  then  placing  it  in  drums  supplied 
with  air  and  water  at  the  proper  temperature.  During  the  process 
the  grain  loses  in  weight  and  gains  in  bulk,  but,* superficially,  retains 
the  appearance  of  barley.  From  100  pounds  of  barley  80  pounds  of 
malt  are  obtained.  Malt  is  worth  on  the  average  50  per  cent  more 
than  barley.  At  the  time  of  the  hearing  barley  was  worth  $2.10  per 
100  pounds  and  malt  $3.15  per  100  pounds.  The  average  yearly  crop 
of  barley  is  approximately  180,000,000  bushels,  of  which  about 
70.000,000  bushels  are  used  for  malting  purposes,  while  the  remainder 
is  used  for  feed.  The  laws  and  grain  exchange  inspection  rules  of 
Minnesota  and  various  other  states  grade  malt  as  feed  barley.  How- 
ever, this  fact  has  no  bearing  upon  the  value  of  malt  as  compared 
with  barley  that  is  graded  as  feed  barley  or  ungraded.  Malt  is 
always  sold  by  sample  as  malt,  and  the  grading  of  it  as  feed  barley 
is  disregarded. 

Complainant  contends  that  malt  is  entitled  to  the  same  rates  as 
seed  barley,  blended  barley,  purified  barley,  and  oats  and  barley  mix- 
tures, which,  although,  in  fact,  barley  products,  are  transported  at 
the  barley  rate.  Ordinarily  barley  and  oats  bring  the  same  market 
price,  but  whenever  barley  is  cheaper  than  oats  the  two  grains  are 
mixed  and  are  sold  and  transported  as  oats.  It  appears  that  this 
mixture  is  of  greater  value  than  straight  oats.  Blended  barley  is 
a  mixture  of  different  grades  of  barley,  resulting  in  a  higher  grade 
of  barley  than  the  lowest  grade  used  in  the  mixture.  Purified  barley 
is  yellow  barley  bleached  white  through  a  sulphuring  process.  The 
record  does  not  disclose  the  nature  of  seed  barley,  but  we  assume  that 
it  is  barley  properly  cleaned  and  used  for  seeding  purposes.  While 
it  appears  that  the  values  of  these  products  are  somewhat  higher 
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than  some  of  the  grades  of  barley  used  therein,  no  figures  are  given, 
and  the  record  does  not  disclose  that  they  exceed  the  value  of  the 
better  grades  of  barley. 

Defendants  generally  deny  that  the  rate  on  malt  is  unreasonable 
or  unduly  prejudicial,  and  the  record  does  not  indicate  that  the  rate 
is  unreasonable  per  se.  The  higher  rate  on  malt  is  justified  on  the 
ground  that  it  is  a  manufactured  product  of  barley;  that  its  value 
is  greater  than  barley,  and  this  increases  the  carriers'  liability ;  and 
that  the  minimum  carload  weight  on  malt  is  only  30,000  pounds  as 
compared  with  a  50,000-pound  minimum  on  barley. 

Considerable  testimony  was  offered  by  complainant  showing  that 
the  percentage  of  claims  for  loss  on  shipments  of  malt  is  much  less 
than  on  barley.  Claims  for  loss  of  or  damages  to  malt  are  extremely 
light.  One  witness  testified  that  out  of  662  cars  shipped  during  a 
period  of  16  months  just  preceding  the  hearing  only  one  claim  for 
damage  had  been  made.  Another  testified  that  on  shipments  cover- 
ing a  period  of  5  years  claims  had  been  made  on  about  3  per  cent  of 
the  cars  shipped. 

Eighty  per  cent  of  the  malt  transported  is  shipped  in  sacks,  and, 
while  it  appears  that  great  care  is  exercised  in  seeing  that  the  cars  are 
well  coopered,  clean,  and  free  from  nails,  only  the  ordinary  grain  car, 
coopered  as  all  grain  cars  are,  is  required.  Barley  and  other  coarse 
grains  are  shipped  in  bulk,  being  loaded  to  the  grain  line  placed  in 
the  car  by  the  carrier,  while  malt,  being  shipped  in  sacks,  may  be 
loaded  to  the  top  of  the  car.  Although  the  minimum  carload  weight 
'  for  malt  is  30,000  pounds,  as  against  50,000  pounds  for  barley,  the 
average  weight  of  shipments  of  malt  per  car  is  said  to  be  66,000 
pounds,  the  same  as  barley.  An  examination  of  complainant's 
freight  bills  shows  two  shipments  of  30,000  and  40,240  pounds,  re- 
spectively, out  of  a  total  of  54  shipments.  The  balance  showed 
weights  ranging  from  53,800  to  88,340  pounds.  The  average  weight 
of  all  the  shipments  was  69,900  pounds. 

Defendants  justify  the  60-cent  rate  on  malt  from  California  termi- 
nals to  Minneapolis  on  the  ground  that  the  eastbound  movement 
consists  quite  largely  of  empty  cars  and  the  lower  rate  was  made  in 
an  endeavor  to  transport  malt  eastbound  in  some  of  the  cars  which 
might  otherwise  move  empty. 

The  Commission  has  repeatedly  held  that  carriers  may  make  a 
reasonable  differential  between  the  rates  on  raw  material  and  the 
article  manufactured  therefrom.  In  Howard  Mills  Co.  v.  M.  P.  By. 
Co.,  12  I.  C.  C,  258,  it  was  held  that  the  carriers  might  charge 
7  cents  more  per  100  pounds  on  flour  than  on  wheat  transported  from 
points  in  Kansas  to  points  in  California.  In  Texas  Brewing  Co.  v. 
A.,  T.  d-  S.  F.  Ry.  Co.,  21  I.  C.  C,  171,  the  Commission  allowed 
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the  same  differential  between  malt  and  barley  from  Minneapolis  to 
Fort  Worth,  Tex.,  which  had  been  approved  in  Board  of  Railroad 
Commissioners  v.  A.,  T.  dk  S.  F.  Ry.  Co.,  8  I.  C.  C,  804,  as  between 
flour  and  wheat  from  Kansas  points  to  Texas  points,  namely,  5  cents 
per  100  pounds. 

Upon  consideration  of  the  entire  record  we  are  of  opinion,  and 
find,  that  defendants'  present  rates  for  the  transportation  of  malt  in 
carloads  from  Minneapolis  to  Oakland,  San  Francisco,  and  Los 
Angeles  are  unduly  prejudicial  when  compared  with  the  rates  on 
barley.  Following  the  decision  in  Texas  Brewing  Co.  v.  J..,  T.  A 
S.  F.  Ry.  Co.,  supra,  and  allowing  the  same  differential  between  malt 
and  barley  as  exists  between  flour  and  wheat  between  the  same  points, 
the  rate  on  malt  from  Minneapolis  to  Oakland,  San  Francisco,  and 
Los  Angeles  should  not  exceed  the  rate  on  barley  by  more  than  7 
cents  per  100  pounds.  We  are  not  of  opinion  that  substantial  justice 
calls  for  refund  by  defendants  upon  past  shipments,  and  therefore  no 
reparation  will  be  awarded.    An  order  will  be  entered  accordingly. 
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Investigation  and  Suspension  Docket  No.  59. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR  THE 
TRANSPORTATION  OF  STAVES  AND  OTHER  ARTICLES. 


Submitted  January  17,  1912.    Decided  March  5,  1912. 


An  Increase  In  the  rates  on  staves,  hoops,  and  heading  from  various  stations  on 
the  line  of  the  St  Louis,  Iron  Mountain  &  Southern  Railway  In  Arkansas 
and  southern  Missouri  to  certain  points  on  the  Atchafalaya  River  and 
Bayou  Teche  In  Louisiana  not  shown  by  the  defendants  to  have  been  justi- 
fied, and  Increase  held  to  be  unreasonable. 

George  B.  Webster  for  Ozark  Cooperage  &  Lumber  Company. 

Henry  G.  Herbel  and  C.  0.  P.  Rausch  for  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  Missouri  Pacific  Railway 
Company. 

C.  W.  Owen  for  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

An  opportunity  was  twice  given  to  the  defendants  in  this  pro- 
ceeding to  meet  the  burden  of  proof  imposed  upon  them  by  the  law 
to  justify  the  increase  in  their  rate  of  which  complaint  is  here  made. 
The  record  resulting  from  the  first  hearing  was  inconclusive,  and  on 
the  motion  of  the  Commission  a  further  hearing  was  had  and  addi- 
tional testimony  adduced.  An  examination  of  the  whole  record,  how- 
ever, does  not  afford  us  grounds  for  sustaining  the  increased  rate; 
in  other  words,  the  defendants  have  failed  to  justify  the  imposition 
of  the  higher  rate  which  they  published  to  become  effective  Sep- 
tember 1, 1911,  but  which  was  suspended  by  order  of  the  Commission 
as  the  result  of  a  vigorous  although  informal  protest  by  the  Ozark 
Cooperage  &  Lumber  Company. 

The  tariff  in  question  proposed  to  increase  to  24  cents  per  100 
pounds  a  joint  commodity  rate  of  18  cents  on  staves,  hoops,  and  head- 
ing in  carloads  from  various  stations  on  the  line  of  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  in  Arkansas  and  southern  Mis- 
souri to  certain  rail  destinations  and  landings  on  the  Atchafalaya 
River  and  Bayou  Teche,  in  the  sugar-producing  section  of  Louisiana. 
The  history  of  the  rate  adjustment  is  fully  explained  of  record,  but 
it  will  suffice  for  our  purposes  here  to  say  that  it  appears  that  planta- 
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tions  in  Louisiana  formerly  secured  their  slack  barrel  material 
chiefly  from  manufacturers  in  the  states  of  Indiana  and  Ohio  on 
rates  that  were  based  on  the  New  Orleans  combination.  In  the  course 
of  time  local  dealers  at  New  Orleans  began  to  assemble  staves,  hoops, 
and  heading  manufactured  in  Arkansas  and  Louisiana  and  to  dis- 
tribute the  sets  to  the  sugar  growers.  They  also  paid  the  combina- 
tion on  New  Orleans,  but  their  rates  were  so  much  lower  that  the 
northern  manufacturers  were  driven  out  of  the  Louisiana  market. 
When  the  Ozark  Cooperage  &  Lumber  Company  opened  its  mill  at 
New  Augusta  it  also  shipped  its  barrel  stock  to  New  Orleans  and 
distributed  it  from  that  point  on  the  local  rates.  The  opening  of 
a  large  mill  at  Whitecastle  four  or  five  years  ago  and  another  at 
Placquemine,  both  points  being  in  the  sugar  district  of  Louisiana 
and  on  the  Mississippi  River,  so  that  those  manufacturers  were 
able  to  market  a  substantial  part  of  their  output  by  barges,  forced 
the  Ozark  Cooperage  Company  to  change  its  method  of  doing  busi- 
ness. Apparently  the  only  course  open  to  it  was  the  abandonment 
of  its  warehouse  at  New  Orleans  and  the  adoption  of  the  plan  of 
assembling  staves,  hoops,  and  heading  into  matched  barrel  sets  for 
direct  shipments  to  the  plantations  from  its  mill  at  New  Augusta. 
It  was  not  able,  however,  to  make  such  shipments  on  the  class  rates 
then  in  effect,  which  apparently  varied  to  the  points  here  in  contro- 
versy from  31  to  36  cents  per  100  pounds.  It  therefore  took  the 
matter  up  with  the  carriers,  with  the  result  that  the  defendants  pub- 
lished, on  September  8, 1909,  a  special  commodity  rate  of  24  cents  per 
100  pounds  to  landings  on  the  Atchafalaya  River  and  Bayou  Teche. 
This  rate,  however,  was  at  no  time  satisfactory  to  the  complainants, 
as  it  was  not  low  enough  to  enable  them  to  share  the  business  with 
their  competitors;  and  the  record  makes  it  clear  that  few  shipments 
were  made  during  its  existence.  The  matter  was  therefore  brought 
again  to  the  attention  of  the  carriers, and  the  defendants, on  April  30$ 
1910,  reduced  the  commodity  rate  to  18  cents  per  100  pounds,  which 
fully  met  the  complainants'  views.  This  rate  has  remained  in  effect, 
over  the  route  of  the  defendant  lines,  until  the  present  time,  although 
it  was  sought  to  increase  it  to  24  cents  on  August  26,  1911,  in  the 
tariff  now  under  suspension  by  the  Commission. 

Both  the  Rock  Island  lines  and  the  Frisco  system  also  established 
the  24-cent  rate  in  September,  1909,  from  originating  points  on  their 
lines  to  destinations  reached  by  Morgan's  Louisiana  &  Texas.  They 
declined,  however,  to  meet  the  reduction  of  the  Iron  Mountain  to 
18  cents  per  100  pounds.  The  explanation  made  of  the  failure  of  the 
Rock  Island  and  Frisco  to  reduce  their  rate  to  18  cents  was  that  they 
preferred  to  yield  the  traffic  to  the  Iron  Mountain  rather  than  to 
meet  its  lower  rate.    Those  lines  were  not  represented  at  the  hearing 
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and  that  may  have  been  their  reason  for  continuing  to  maintain  a 
rate  of  24  cents.  But  it  definitely  appears  that  the  24-cent  rate  did 
not  permit  the  traffic  to  move  over  any  of  these  lines.  The  record 
shows  that  neither  the  Frisco  nor  the  Sock  Island  had  any  traffic  in 
slack  barrel  material  to  these  points  from  the  Arkansas  mills,  either 
before  the  reduction  by  the  Iron  Mountain  to  18  cents  or  since. 

The  fact  to  which  most  prominence  is  given  by  the  defendant, 
however,  is  that  the  originating  points  on  the  Iron  Mountain  from 
which  the  present  rate  of  18  cents  and  the  proposed  rate  of  24  cents 
apply,  as  well  as  the  stations  on  the  Rock  Island  and  Frisco  from 
which  the  rate  of  24  cents  has  been  in  effect,  are  situated  in  three 
general  rate  groups  or  territories,  known,  respectively,  as  the  St. 
Louis  group,  Memphis  group,  and  Little  Rock-Fort  Smith  group. 
The  class  rates,  which  are  referred  to  as  the  normal  rates  on  forest 
products j  from  those  groups  to  Franklin,  La.,  a  representative 
consuming  point  about  100  miles  west  of  New  Orleans,  are  36  cents, 
31  cents,  and  28  cents,  respectively.  In  other  words,  the  contention 
of  the  defendants  is  that  the  rate  of  18  cents  and  the  rate  of  24 
cents  apply  as  blanket  rates  from  points  from  which  normally  the 
rates  would  be  much  higher.  But  the  record  contains  many  other 
rate  comparisons  in  the  light  of  which  the  present  rate  of  18  cents 
is  not  to  be  regarded  as  unduly  low.  It  will  be  necessary  to  mention 
only  one  of  these  rates,  applying  from  the  same  originating  points 
on  the  Iron  Mountain  to  destinations  on  the  line  of  the  Texas  & 
Pacific  Railroad,  in  another  portion  of  the  sugar-producing  section 
of  Louisiana.  The  rate  here  is  16  cents  per  100  pounds,  and  pre- 
vious to  April  30,  1909,  it  was  18  cents,  that  being  the  date  on  which 
the  rate  now  under  discussion  was  reduced  from  24  to  18  cents. 

We  find  in  the  record  many  other  facts  bearing  on  the  issue,  in- 
cluding statements  of  earnings  per  ton  per  mile.  But  it  will  not  be 
necessary  to  discuss  the  matter  further.  Upon  the  whole  record  we 
find  that  the  defendants  have  not  sustained  the  burden  of  proof 
and  that  the  proposed  rate  of  24  cents  per  100  pounds  is  unreason- 
able and  excessive.  An  order  will  therefore  be  entered  requiring 
the  defendants  for  the  usual  period  of  two  years  to  maintain  a  rate 
not  exceeding  18  cents  per  100  pounds. 

Lea 


No.  4298. 

ASSOCIATION    OF    BITUMINOUS    COAL    OPERATORS    OP 

CENTRAL  PENNSYLVANIA 

v. 

PENNSYLVANIA  RAILROAD  COMPANY. 


Submitted  March  14, 191t.    Decided  May  6,  1919. 


Complaint  herein  attacks  defendant's  present  rate  on  bituminous  coal  from  the 
Clearfield  district  of  Pennsylvania  to  South  Amboy,  N.  J.  Upon  the  facts  dis- 
closed by  the  record;  Held,  That  there  has  been  no  unjust  discrimination  as 
against  the  Clearfield  operators  practiced  by  the  defendant  carrier,  nor  does  it 
appear  that  the  rates  attacked  are  unreasonable. 

James  Collins  Janes  for  complainant. 

Ellis  Ames  Ballard  for  Latrobe  and  Greensburg  operators,  inter- 
veners. 
George  Stuart  Patterson  for  defendant. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  rate  on  bituminous  ooal  from  the  Clearfield  district  of  Penn- 
sylvania to  South  Amboy,  N.  J.,  a  distance  of  345  miles,  is  $1.55  per 
gross  ton.  This  rate  is  herein  attacked  as  unreasonable.  The  com- 
plaint also  alleges  that  the  rate  adjustment  under  which  the  Latrobe 
district,  which  adjoins  the  Clearfield  district  on  the  west,  is  given  the 
same  rate  as  the  Clearfield  district,  and  by  which  the  Greensburg 
district,  which  lies  immediately  west  of  the  Latrobe  district,  takes  a 
rate  of  but  10  cents  higher  than  the  Clearfield  district!  is  unduly  pref- 
erential to  such  Latrobe  and  Greensburg  districts,  and  unduly  preju- 
dicial to  the  Clearfield  district.  The  complainant  therefore  demands 
that  the  defendant  be  required  to  incorporate  the  territory  designated 
as  the  "  Latrobe  subdistrict"  in  the  Greensburg  rate  zone.  The 
effect  of  such  action  would  be  to  restore  the  parity  of  rates  which 
formerly  existed  from  the  mines  of  those  zones  to  tidewater  points. 
The  Clearfield  district  is  served  by  the  Pennsylvania  Railroad  Com- 
pany, the  New  York  Central  lines,  and  the  Buffalo,  Rochester  & 
Pittsburgh  Railway  Company,  the  Latrobe  and  Greensburg  districts 
*re  served  only  by  the  Pennsylvania  Railroad  Company.  The  mines 
in  the  Clearfield  district  are  distant  from  South  Amboy  from  301 
miles  to  356  miles;  those  in  the  Latrobe  district  from  339  to  374  miles, 
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and  in  the  Greensburg  district  from  372  to  387  miles.  It  is  the  com- 
plainant's prayer  that  the  Clearfield  district  mines  be  given  a  rate  per 
ton-mile  to  South  Amboy  not  higher  than  that  now  extended  from 
the  Greensburg  district  to  South  Amboy. 

The  present  rate  from  the  Clearfield  district  to  South  Amboy  is 
$1.55,  or  4.5  mills  per  ton  per  mile,  the  distance  being  based  upon  the 
tonnage  center,  345  miles.  The  rate  from  the  Greensburg  district  to 
South  Amboy  is  $1.65.  Tho  complainant's  witnesses  estimate  that 
the  tonnage  center  of  the  Greensburg  district  is  50  miles  farther  than 
that  of  the  Clearfield  district  and  therefore  395  miles  from  South 
Amboy.  The  defendant's  witnesses,  however,  aver  that  the  mines 
of  Greensburg  are  from  372  to  387  miles  distant  from  South  Amboy, 
approximately  384  miles.  The  rate  per  ton-mile  from  Greensburg  to 
South  Amboy  according  to  complainant's  estimate  is  therefore  4.18 
mills  and  this  has  been  accepted  throughout  by  all  parties  to  this 
case  as  tho  existing  ton-mile  rate.  The  complainant's  prayer  is  for 
a  reduction  of  the  Clearfield  rate  to  $1.44  cents,  based  upon  this  esti- 
mated ton-mile  rate.  The  actual  rate  per  ton-mile  for  the  average 
distance  from  Greensburg  to  South  Amboy  (384  miles)  is  4.29  mills, 
and  if  reduced  to  this  basis  the  Clearfield  rate  would  be  $1.48,  7 
cents  less  than  that  now  in  effect.  The  evidence  throughout,  how- 
ever, was  addressed  to  a  reduction  of  11  cents  in  the  Clearfield  rate. 
The  rates  from  the  Clearfield  district  to  South  Amboy  for  the  past  13 
years  have  been  as  follows: 

April  1— 

1899 10.95 

1900 1.30 

1901 1.40 

1903 1.60 

1907 1.65 

The  rate  has  been  higher  since  1907  than  ever  before.  Since  1900 
the  rate  has  increased  25  cents,  and  the  reason  for  this  is  given  by  the 
defendant  as  follows: 

The  management  of  the  Pennsylvania  Railroad,  Mr.  A.  J.  Cassatt,  when  he  came 
into  control,  found  a  condition  where  we  were  transporting  coal  to  both  Philadelphia 
and  Amboy  in  competition  with  southern  coals  being  transported  over  the  Norfolk  & 
Western  and  tho  Chesapeake  &  Ohio,  at  rates  that  were  at  such  a  low  ebb  that  ail  the 
railroads  engaged  in  the  eastern  bituminous  coal  traffic  were  in  great  danger  of  going 
into  bankruptcy. 

The  result  was  that  Mr.  Cassatt,  in  connection  with  the  New  York  Central  interests, 
bought  the  control  of  the  Norfolk  <k  Western  and  the  Chesapeake  <fc  Ohio,  and  also  the 
Baltimore  &  Ohio.  That  was  about  1899.  And  published  openly  in  the  tnrifb  the 
rates  that  then  existed  under  the  rebate  system. 

The  reason  they  were  published  at  that  figure  and  not  arbitrarily  moved  up  ma- 
terially at  that  time  was  because  there  were  a  great  many  contracts  existing,  notably 
steamer  bunker  contracts  in  New  York,  which  ran  for  years,  some  of  them,  and  because 
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it  was  thought  it  would  be  unwiae  to  immediately  make  a  very  material  advance  in  the 
rates,  by  reason  of  the  general  commercial  upheaval  that  it  would  create  among  the 
manufacturers  throughout  all  the  east. 

The  competition  had  become  at  that  time  so  extremely  keen  between  the  railroads 
that  the  northern  lines,  in  order  to  protect  their  properties,  were  forced  to  go  in  and 
absolutely  buy  the  control  of  these  other  railroads.  Otherwise,  as  I  said  before,  all  the 
roads  would  have  ultimately  been  bankrupt. 

It  appears  that  in  1899,  when  the  open  rates  were  first  published 
and  adhered  to,  the  rate  to  Hampton  Roads  by  the  Chesapeake  & 
Ohio  on  New  River  and  Pocahontas  coal  was  $1.10,  in  1900  it  was 
reduced  to  SI,  in  1901  it  was  advanced  to  $1.15,  in  1902  it  was 
advanced  to  $1.25,  in  1903  to  $1.35,  and  in  1907  to  $1.40. 

The  relation  between  the  rates  to  tidewater  from  the  various 
bituminous  fields  is  shown  in  the  following  table: 

Statement  of  carload  rates,  in  cents  per  tt240  pounds,  on  bituminous  coal  for  transshipment 

into  vessels. 


Producing  fields. 


Clearfield 

Latrobe 

Greensburg 

Cumberland- 
Piedmont. 


Railroad 
location. 


New  York 

tidewater  points. 


Austen-Newburg. 

Meyersdale 

Somerset. 

Fairmont 

Georges  Creek 
ana  Comber- 
land. 

Beech  Creak. 


Do 

New  River. 


Penna... 
..do.... 
..do.... 
B.  A  O.. 


..do 

..do. 

..do. 

..do. 

..do. 


N.  Y.  C 


...do.. . 
C.  AO. 


Pocahontas N.  A  W 


South  Am  boy 

do 

do 

El  izabethport 
coal  piers  El  iza- 
bethport, N.  J. 


.do. 
.do. 
.do. 
do. 
.do. 


155 
156 
165 
165 


Philadelphia* 
.tidewater  points. 


Port  Reading,  N.J. 


Elisabethport, 

N.J. 
To  Newport  News, 

Vs.,    when    for 

roints  outside 
he  Virginia 
capes. 
To  Lambert  Point 
when  for  points 
outside  the  Vir- 
ginia capes. 


156 
155 
155 
180 
155 


165 

165 
140 

140 


Greenwich  Piers. . 

do 

Port  Richmond 
coal  piers  or 
Jackson  Street 
coal  pier.  Des- 
tination to  be 
outside  Dela- 
ware capes. 
..do... 
..do..... 
..do... 
..do... 
..do... 


Port  Richmond 
for  points  out- 
side Delaware 
capes. 


125 
125 
135 
125 


Baltimore 
tidewater  points. 


126 
125 
125 
150 
125 


125 


Canton  Piers 

do 

Curtis  Bay  coal 
pier  or  Balti- 
more coal  pier 
destination  to 
be  outside  the 
Chesapeake 
cai 


••••••••i 


•  •  •  •  UU*  •••••••••••< 

•  • • •  UUt  •••••••••••< 

do. 

....do. 


'•••••  •  •  •  •  < 


118 
118 
128 
118 


118 
118 
118 
143 
118 


The  Clearfield  coal  competes  at  New  York  Harbor  points,  including 
South  Amboy,  with  the  coal  from  the  Piedmont-Cumberland  region 
of  western  Maryland  and  the  Austen-Newburg,  Meyersdale,  and 
Somerset  regions  on  the  Baltimore  &  Ohio  Railroad.  These  coals, 
it  appears,  fix  the  price  of  coals  in  the  markets  tributary  to  South 
Amboy,  and  the  contention  of  the  defendant  is  that  a  reduction  in 
the  rates  from  Clearfield  would  afford  no  relief  if  the  same  was  fol- 
lowed by  corresponding  reductions  in  the  rates  of  the  western  Mary- 
land and  the  Baltimore  &  Ohio  from  the  West  Virginia  regions  to 
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New  York  Ilarbor.  The  defendant  put  on  the  stand  H.  M.  Matthews, 
the  general  coal  and  coke  agent  of  the  Baltimore  &  Ohio  Railroad, 
who  testified  that  if  there  was  a  reduction  of  the  Clearfield  rate  to 
South  Amboy  the  Baltimore  &  Ohio  would  "no  doubt  make  a  corre- 
sponding reduction  from  its  producing  regions."  When  asked  why 
this  should  be,  he  replied: 


Our  coal  is  competitive  with  that  produced  from  the  Pennsylvania.  Our  Mey 
dale  region  joins  with  the  Clearfield  region.  They  come  together  at  Johnstown.  The 
mines  are  a  very  short  distance  apart.  There  is  a  certain  relation  between  the  rates 
to  the  different  ports  which  I  think  would  have  to  be  preserved,  and  the  reduction 
to  New  York  would  necessarily  force  a  reduction  to  Philadelphia  and  Baltimore. 

Being  asked  if  the  South  Amboy  rate  were  reduced  to  SI. 45  for  a 
345-mile  haul  what  rates  ought  to  bo  reduced,  he  replied  that  he 
thought  the  rates  to  Baltimore,  to  Philadelphia,  and  to  New  York 
all  three  should  be  correspondingly  reduced,  saying: 

I  do  not  think  it  would  be  practicable  to  disturb  the  relation  that  exists  between 
the  different  porta.  I  don't  believe  you  could  reduce  South  Amboy  or  New  York 
Harbor  without  affecting  the  rates  to  Philadelphia  or  to  Baltimore. 

Q.  What  is  the  reason  why  a  differential  of  20  cents  between  Philadelphia  and 
South  Amboy  on  the  Pennsylvania  Railroad  and  a  differential  of  35  cents  on  your 
road  between  Philadelphia  and  New  York  could  not  be  maintained  just  as  well  as 
the  present  differentials? 

A.  That  would  depend  to  some  extent  on  the  vessel  freights.  Of  course  the  present 
adjustment  primarily  was  made  with  relation  to  the  vessel  freights,  Baltimore  being 
7  cents  lower  than  Philadelphia,  which  is  supposed  to  cover  the  additional  towing 
expense  down  through  Chesapeake  Bay,  and  that  follows  all  the  way  up  to  New 
York.    The  adjustments  were  made  on  that  basis. 

Q.  Your  Fairmont  rate  bears  what  relation  to  your  Meyeradale-Austen-Newburg, 
upper  Potomac  rate? 

A.  The  Fairmont  rate  is  25  cents  a  ton  higher  than  Meyersdale  and  Cumberland- 
Piedmont. 

Q.  Would  a  reduction  of  the  Meyersdale  rate  affect  in  any  way  your  Fairmont  rate? 

A.  Undoubtedly.    We  would  have  to  reduce  the  rate  from  Fairmont. 

It  appears  that  an  effort  was  made  in  1910  to  arbitrate  the  question 
of  differentials  obtaining  between  the  West  Virginia  coal  and  the 
South  Amboy  coal,  and  that  this  was  blocked  by  a  refusal  of  some  of 
the  southern  roads  to  participate  in  such  proceeding. 

The  defendant  also  put  upon  the  stand  Mr.  J.  T.  Hendricks,  freight 
traffic  manager  of  the  Western  Maryland  road,  wliich  serves  the 
Cumberland-Piedmont  region.  He  said  that  the  rate  from  the 
Cumberland-Piedmont  region  was  the  same  as  the  Clearfield  rate  and 
the  Baltimore  &  Oliio  rate  from  the  Meyersdale,  Austen-Newburg,  and 
Upper  Potomac  regions,  and  that  if  there  was  a  reduction  of  the 
Clearfield  rate  to  South  Amboy  his  road  would  undoubtedly  follow 
this  reduction  by  making  a  similar  one.  Asked  if  there  had  been  any 
meeting  of  the  railroads  to  determine  what  they  would  do  if  the  Com- 
mission gives  the  Clearfield  shippers  the  relief  asked  for,  he  said  that 
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the  matter  had  been  discussed  frequently,  and  he  felt  he  had  the 
authority  to  make  that  statement  for  the  corporation. 

The  coal- traffic  manager  of  the  Pennsylvania  lines  said  that  the 
reason  why  the  Clearfield  operators  should  not  have  the  relief  for 
which  they  are  asking  is  that  if  they  should  get  it  it  would  profit 
nobody. 

No  evidence  was  given,  either  by  the  complainant  or  by  the 
defendant,  as  to  the  reasonableness  per  se  of  any  rates  excepting 
by  way  of  comparison,  the  defendant's  sole  justification  for  its  rate 
being  the  inutility  of  a  reduction,  while  the  complainant's  testi- 
mony may  be  summarized  as  follows:  The  price  of  coal  is  con- 
trolled, or  largely  influenced,  by  the  cheapest  coal  in  the  market, 
and  the  cheapest  coal  in  the  markets  reached  by  Clearfield  coal 
through  South  Amboy  is  what  is  known  as  Western  Maryland  or 
Cumberland-Piedmont  coal.  The  price  of  coal  is  driven  down  by 
this  competition  to  a  point  where  the  Clearfield  operator  is  now 
close  to  or  below  the  cost  of  production.  It  is  not  practicable  for 
the  Clearfield  operators  to  divert  to  other  markets  the  shipments 
now  made  to  South  Amboy,  nor  is  it  possible  to  curtail  the  Clear- 
field production  unless  the  operators  went  out  of  business.  This 
condition  has  been  growing  steadily  worse  since  1904  or  1905  because 
of  the  low  cost  of  production  of  coal  in  the  Maryland  and  West  Vir- 
ginia fields.  The  complainant  urges  that  in  filing  the  rates  of  freight 
on  bituminous  coal  heretofore,  the  carriers  have  always  recognized 
the  principle  that  the  freight  rate  must  be  such  that  the  coal  oper- 
ators can  sell  their  coal  in  the  available  markets  in  competition 
with  other  coals  reaching  such  markets.  Prior  to  1900  this  was 
effected  by  a  system  of  rebating.  For  the  complainant  it  was 
affirmed  that  if  the  Clearfield  district  should  be  given  the  4.18  mills 
per  ton-mile  rate  it  would  also  be  the  highest  ton-mile  rate  to  tide- 
water with  the  exception  of  the  rates  from  the  Cumberland  and 
Meyersdale  districts  to  Baltimore.  Complainant's  Exhibit  No.  2, 
however,  shows  that  higher  rates  would  be  in  effect  from  Beech 
Creek  to  New  York,  Georges  Creek  to  Philadelphia,  and  from  Clear- 
field to  both  Philadelphia  and  Baltimore.  The  ton-mile  rate  from 
the  average  distance  in  the  Greensburg  district  (4.29  mills)  would 
also  be  liigher. 

The  fundamental  contention  of  the  complainant  is  that  the  value  of 
the  service  to  the  shipper  is  quite  as  much  an  element  in  determining 
the  reasonableness  of  the  rate  as  the  cost  of  the  service  to  the  carrier. 

A  shipper  is  entitled  to  have  a  rate  that  will  enable  him  to  reach  his  market  and  sell 
his  product  at  a  reasonable  profit,  provided,  of  course,  the  rate  is  reasonably  remunera- 
tive to  the  carrier.  If  thi*  proposition  is  not  law  it  means  that  there  is  no  real  obliga- 
tion on  the  part  of  a  carrier  to  carry,  because  it  can  nullify  the  obligation  by  demanding 
a  rate  that  means  the  shipper's  destruction. 
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The  Latrobe  and  Greensburg  operators  intervened  in  opposition  to 
the  petition  of  the  complainant,  showing  that  only  in  the  most 
limited  way  do  the  coals  produced  by  them  enter  into  competition 
with  Clearfield  coals  in  the  markets  reached  through  New  York  harbor. 
Owing  to  their  great  dissimilarity  to  the  coals  of  Clearfield,  those  of 
Greensburg  and  Latrobe  find  their  chief  employment  as  locomotive 
fuel,  in  the  export  trade  or  for  rolling  mills  and  similar  furnace  uses, 
for  which  the  Clearfield  product  is,  generally,  not  so  useful.  Also  it 
was  shown  that  a  considerable  part  of  the  Latrobe  and  Greensburg 
product  is  converted  and  shipped  as  coke. 

The  defendant  introduced  statistical  records  of  the  tonnage  carried 
from  the  Latrobe,  Greensburg,  and  Clearfield  districts  from  1901  to 
1911,  which  show  that  wliile  the  Clearfield-tidewater  tonnage  has 
increased  from 5,680,840  tons  in  1904  to  8,154,073  tons  in  1910,  or  43  per 
cent,  the  Latrobe- tidewater  tonnage  increased  from  about  78,310  tons 
in  1904  to  82,183  tons  in  1910,  or  less  than  5  per  cent.  The  Greens- 
burg increase  has  been  less  than  10  per  cent.  These  statistical  records 
also  demonstrated  that  wliile  the  Clearfield  tonnage  through  the  South 
Amboy  gateway  has  shown  a  considerable  increase  since  the  present 
rate  schedule  went  into  effect,  the  Latrobe  and  Greensburg  tonnage 
has  decreased.  The  following  comparison  of  the  tonnage  of  1906,  the 
year  before  the  present  schedule  became  effective,  with  that  of  1910, 
the  last  complete  statistical  year,  is  an  extract  from  defendant's 
Exhibit  No.  4: 


Number  of  Urn  shipped 
during— 


Clearfield  to  South  Amboy 

Latrobe  to  South  Amboy 

Greensburg  to  South  Amboy 

Clearfield  to  ail  other  tidewater  points. . 

Lntrobe  to  ail  other  tidewater  points 

Ureensburg  to  ail  other  tidewater  points 


2,198,159 

90,257 

0*3,431 

3,941,330 
195,271 
770,988 


2,363,9*4 
65,534 

619,5* 
6,790,379 

at,  an 


Those  figures,  to  the  interveners,  indicate  that  there  has  been  fierce 
competition  among  the  Clearfield  operators  themselves.  If  the  dear- 
field  rate  were  reduced  and  no  action  followed  on  the  part  of  other 
railroads,  the  interveners  would  not  be  injured,  but  if  such  an  order 
were  followed  by  the  reduction  in  rates  to  tidewater  by  the  Western 
Maryland,  the  Baltimore  &  Ohio,  and  Southern  roads,  the  inter- 
veners feel  that  such  reduction  would  be  extended  to  the  more 
westerly  districts  on  such  roads  which  produce  coal  in  competition 
with  the  Latrobe  and  Greensburg  coals,  so  that  the  final  condition 
would  be  that  the  Clearfield  operator  would  be  in  no  better  poaition 
than  he  was  before  and  the  Latrobe  and  Greensburg  operators  would 
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be  driven  from  the  eastern  markets  by  competition  from  the  south. 
The  interveners'  situation  is  presented  in  these  words: 

If  the  Clearfield  rate  is  reduced  11  cents,  it  will  cost  the  railroad  close  to  $2,000,000  a 
year  in  revenue.  The  reduction  will  almost  surely  be  met  by  competing  lines  and 
the  complainants  will  be  no  better  off.  II  such  reduction  by  the  Baltimore  &  Ohio 
and  Western  Maryland  should  reach  the  Fairmont  district,  it  would  practically  de- 
prive the  Latrobe  and  Greensburg  operators  of  the  small  part  they  now  have  in  the 
eastern  trade  through  tidewater  points. 

It  is  clearly  beyond  the  power  of  the  Commission  to  reduce  the 
Clearfield  rate  upon  the  ground  urged  by  complainant.  It  may  well 
be  that  in  times  past  rates  from  this  and  from  other  fields  have  been 
adjusted  with  relation  to  the  cost  of  mining  coal  and  that  the  carriers 
undertook  to  make  a  rate  upon  which  all  producers  would  be  brought! 
into  competition  at  common  markets  and  rates  so  adjusted  as  to  I 
leave  to  the  coal  operator  a  reasonable  profit  upon  his  investment.  I 
Those  rates  would  fluctuate  not  with  respect  to  the  cost  of  carriage  I 
nor  to  the  value  of  the  service  as  such,  but  solely  with  respect  to  the 
needs  or  advantages  of  the  shippers.  Upon  the  shipper  favorably 
situated  in  location,  and  having  a  thick  vein  of  coal  at  a  slight  depth 
and  resulting  cheap  cost  of  operation,  a  higher  rate  would  be  imposed 
than  upon  his  neighbor  who  might  suffer  under  the  disadvantage 
of  a  high  wage  scale  and  a  thin  vein.  It  has  been  repeatedly  said 
by  the  Commission  that  it  was  not  our  function,  nor  that  of  the  car- 
riers, to  equalize  economic  conditions.  In  this  case  it  fairly  appears 
that  the  profits  made  by  the  Clearfield  operators  upon  tidewater  coal 
are  slight,  and  that  if  rates  should  be  made  so  as  to  sustain  an  industry 
which  because  of  intense  competition  within  itself,  or  because  of  local 
disadvantages,  yields  but  a  slight  profit,  the  present  rate  should  be 
reduced.  But  we  do  not  understand  the  law  as  permitting  us  to  fix  a 
reasonable  rate  solely  upon  this  ground. 

It  is  to  be  remembered  that  no  showing  has  been  made  as  to  the 
reasonableness  of  the  rates  themselves.  We  would  not  hesitate  to 
reduce  these  rates  because  of  the  threat  of  a  reduction  from  compet- 
ing fields  by  other  carriers  if  unreasonableness  were  established  and 
if  the  case  had  been  presented  upon  the  ground  of  a  discrimination 
between  competing  fields  upon  the  line  of  the  carrier  defendant. 
From  the  figures  above  given  it  is  manifest  that  the  competition  of 
the  Greensburg  district  is  almost  negligible.  The  complainant's  own 
witnesses  fairly  agree  that  the  producing  territory  which  makes  the 
price  at  tidewater  is  not  reached  by  the  Pennsylvania  Railroad  and 
that  the  coal  coming  from  the  Greensburg  district  to  tidewater  plays 
but  little,  if  any,  part  in  the  fixing  of  the  low  price  which  the  Clear- 
field operators  are  compelled  to  meet.  They  wish  now  by  a  reduc- 
tion in  a  rate  to  take  from  the  railroad  company  11  cents  a  ton,  which 
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will  give  them  a  profit  upon  their  coal,  and  to  do  this  without  show- 
ing that  the  railroad  whose  rates  they  attack  is  responsible  either 
for  the  adjustment  which  exists  between  the  Clearfield  rates  and  the 
West  Virginia  rates,  or  that  it  is  imposing  an  unreasonable  charge 
for  the  Clearfield  service.  We  can  not  find  that  there  has  been 
undue  discrimination  as  against  the  Clearfield  operators  practiced 
by  the  defendant  carrier,  nor  upon  the  record  does  it  appear  that 
the  rates  attacked  are  unreasonable.  For  these  reasons  the  com- 
plaint will  be  dismissed. 


No.  3131. 

ALFRED  JOUANNET 
v. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


Submitted  January  ltt  1912.    Decided  May  6,  1913. 


The  carload  rate  of  42  cents  and  lera-than-carload  rate  of  46  cents  on  vegetables,  n.  o.  *., 
from  Charleston,  S.  C,  to  New  York  City  now  in  effect  in  place  of  the  any-quantity 
rate  of  45  cents  in  effect  when  this  complaint  was  filed,  for  packages  holding  If 
bushels,  not  found  to  be  unreasonable. 

John  Waring  Simons  for  complainant. 

Ed  Baxter  and  R.  Walton  Moore  for  Atlantic  Coast  Line  Railroad 
Company  and  Richmond,  Fredericksburg  &  Potomac  Railroad 
Company. 

George  Stuart  Patterson  for  Pennsylvania  Railroad  Company  and 
Philadelphia,  Baltimore  &  Washington  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  rate  on  vegetables,  n.  o.  s.,  from  Charleston,  in  the  state  of 
South  Carolina,  to  New  York  City,  in  standard  crates  measuring  30 
by  16  by  9  inches  and  holding  1£  bushels,  was,  at  the  time  this  com- 
plaint was  filed,  45  cents.  The  petitioner  is  a  producer  of  lettuce, 
wliich  in  the  tariffs  of  the  defendants  is  included  under  the  head  of 
vegetables,  n.  o.  s.  It  is  understood  that  his  shipments  are  ordinarily 
made  in  packages  holding  1 }  bushels  and  that  his  complaint  is  directed 
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more  particularly  to  the  45-cent  rate;  but  the  defendants  also  pub- 
lished a  rate  of  30  cents  on  bushel  packages  and  that  rate,  as  applied 
to  lettuce,  is  also  here  considered,  although  it  is  not  altogether  clear 
that  the  complainant  uses  it. 

In  Voorhees  v.  A.  O.  L.  R.  R.  Co.,  16  I.  C.  C,  45,  a  48-cent  rate  on 
lettuce  to  New  York  City  from  St.  Andrews,  a  point  23  miles  from 
Charleston,  was  found  not  to  be  unreasonable.  The  45-cent  rate 
from  Charleston  is  there  referred  to,  but  not  being  under  attack  was 
not  specifically  involved  in  the  order  entered.  The  case  was  decided 
April  12, 1909.  Vegetable  rates  from  points  in  the  Charleston  district 
were  again  before  us  in  February,  1 91 1 ,  in  National  League  of  Commis- 
sion Merchants  v.  A.  C.  L.  R.  R.  Co.,  20 1.  C.  C,  132,  and  in  Track  Grow- 
ers7 Asso.  of  Charleston  District  v.  A.  C.  L.  R.  R.  Co.,  20  I.  C.  C,  190. 
In  the  latter  proceeding  we  held  that  an  any-quantity  rate  of  30  cents 
on  bushel  packages  of  vegetables  n.  o.  s.  from  Charleston  to  New  York 
City  was  not  unreasonable. 

In  the  absence  of  any  showing  of  a  change  in  conditions  that  would 
justify  or  require  different  conclusions  at  this  time  it  is  clear  that 
those  cases  must  control  our  disposition  of  this  complaint.  Cer- 
tainly if  a  rate  of  48  cents  on  packages  containing  1£  bushels  of  vege- 
tables is  a  reasonable  rate  from  St.  Andrews,  a  45-cent  rate  from 
Charleston  for  such  a  package  can  not  be  regarded  as  unreasonable. 
Nor  by  comparison  is  there  any  ground  for  regarding  a  30-cent  rate 
for  a  bushel  package  as  unreasonable  for  the  transportation  of  vege- 
tables from  Charleston  to  New  York  City. 

When  the  complaints  in  the  two  cases  last  cited  were  filed,  the  rates 
in  effect  were  any-quantity  rates.  While  the  cases  were  pending 
and  before  they  were  disposed  of,  those  rates  were  withdrawn  and 
carload  and  less-than-carload  rates  were  substituted.  At  this  time, 
therefore,  the  complainant,  in  place  of  the  any-quantity  rate  of  45 
cents  on  vegetables,  n.  o.  s.,  in  standard  packages  holding  1£  bushels, 
has  the  advantage  of  a  carload  rate  of  42  cents  and  a  less-than- 
carload  rate  of  46  cents  from  Charleston  to  New  York  City.  This 
change  Is  referred  to  in  Truck  Growers9  Asso.  of  Charleston  District 
v.  A.  C.  L.  R.  R.  Co.,  supra,  and  it  was  suggested  that  the  matter 
might  be  brought  to  our  attention  by  supplemental  proceedings  should 
the  new  adjustment  prove  to  be  unsatisfactory.  No  complaint  has 
since  been  made,  and  we  may  fairly  infer  that  the  substitution  of 
carload  and  less-than-carload  rates  for  the  previous  any-quantity 
rates  has  not  worked  to  the  disadvantage  of  the  truck  growers  and 
shippers  in  the  Charleston  district.  The  new  rates  are  lower  than 
the  any-quantity  rtttes  which  the  Commission  in  Voorhees  v.  A.  C.  L. 
R.  R.  Co.,  supra,  held  not  to  be  unreasonable.  While  early  and  late 
in  the  shipping  season  less-than-carload  rates  are  used,  the  shipments 
are  light;  ordinarily  the  heavy  movement  of  produce  from  this  district 
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is  in  carload  quantities.  There  can  be  no  doubt,  therefore,  taking  the 
shipping  season  as  a  whole,  that  the  increase  of  1  cent  in  the  less- 
than-carload  rate  is  more  than  offset  by  the  reduction  of  3  cents 
in  the  carload  rate. 

Practically  no  record  was  made  by  the  complainant  in  support  of 
his  demand  for  reduced  rates.  Reference  is  made  to  a  rate  of  43 
cents  on  vegetables,  n.  o.  s.,  from  Jacksonville  to  New  York  City, 
but  the  complainant  overlooks  the  fact,  clearly  explained  in  Voorhees 
y.  A.  C.  L.  R.  R.  Co.,  supra,  and  dealt  with  in  detail  and  at  length  in 
Florida  Fruit  dk  Vegetable  Shippers'  Protective  Asso.  v.A.C.  L.  R.  R. 
Co.,  14  I.  C.  C,  476;  17  I.  C.  C.,  552;  and  22  L  C.  C,  11,  that  the  rate 
from  Jacksonville  is  a  basing  rate  in  the  nature  of  a  proportional 
rate  and  is  used  only  in  connection  with  a  gathering  rate  to  Jackson- 
ville. When  the  charges  from  the  Charleston  producing  district  are 
compared  with  the  full  charges  from  producing  points  in  Florida, 
the  Charleston  rates  do  not  impress  us  as  being  at  all  unfavorable. 
Moreover,  the  circumstances  and  conditions  surrounding  the  move- 
ment from  Jacksonville  differ  materially  from  the  circumstances  and 
conditions  under  which  vegetables,  n.  o.  s.,  move  from  Charleston  to 
New  York  City. 

It  appears  in  this  case  that  a  30-cent  rate  on  vegetables,  n.  o.  s.,  in 
1  i-bushel  packages  from  Charleston  to  New  York  City  was  in  effect 
from  August  27,  1908,  to  February  4,  1909.  This  is  the  only  sug- 
gestive fact  disclosed  by  the  record.  But  this  rate  was  fully  consid- 
ered in  Voorhees  v.  A.  C.  L.  R.  R.  Co.,  supra,  and  need  not  again  be 
considered  here. 

Apparently  some  overcharges  and  undercharges  are  shown  of 
record  wliich  we  assume  will  be  adjusted  on  the  basis  of  the  legally 
published  rates  without  our  intervention;  but  in  case  no  agreement 
can  be  reached  the  matter  may  be  brought  back  to  us. 

The  complaint  must  be  dismissed  and  such  an  order  will  be  entered. 

LCLC. 


No.  4697. 
BRUNSWICK-BALKE-COLLENDER  COMPANY 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  April  8,  1912.    Decided  May  6\  ldlt. 


Western  classification  rule  providing  for  minimum  charge  on  5,000  pounds  at 
first -class  rate  upon  an  article  too  large  to  be  loaded  through  the  side  door 
or  too  long  to  be  loaded  through  the  end  window  of  a  36-foot  box  or  stock 
car  found  to  be  unreasonable  and  unjustly  discriminatory.  Rule  providing 
that  when  articles  are  loaded  on  open  cars  on  account  of  being  too  large  or 
too  long  to  be  loaded  through  the  side  door  of  a  closed  car  shall  be  charged 
a  minimum  of  5,000  pounds  at  the  first-class  rate,  prescribed. 

James  J.  Muffin  for  complainant 

R.  C.  Fyfe  for  defendants. 

F.  C.  Dillard,  H.  A.  Scandrett,  and  L.  T.  Wilcox  for  Union  Pacific 
Railroad  Company;  Southern  Pacific  Company;  Morgan's  Louisiana 
&  Texas  Railroad  &  Steamship  Company;  Louisiana  Western  Rail- 
road Company ;  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany ;  and  Texas  &  New  Orleans  Railroad  Company. 

Fred  G.  Wright  and  C.  C.  P.  Rausch  for  Missouri  Pacific  Railway 
Company ;  Texas  &  Pacific  Railway  Company ;  International  &  Great 
Northern  Railway  Company;  and  Denver  &  Rio  Grande  Railroad 
Company. 

Report  of  the  Commission. 

Cuirk,  Commissioner: 

Complainant  corporation,  with  principal  offices  at  Chicago,  111.,  in 

petition  against  all  of  the  carriers  parties  to  the  western  classification, 

attacks  the  classification  rule — 

An  article  too  large  to  be  loaded  through  the  side  door  of  a  86-foot  box  or 
stock  car,  or  too  long  to  be  loaded  through  the  end  window  thereof,  shall  (unless 
otherwise  specified  in  the  classification)  be  charged  at  actual  weight  and  class 
rate,  provided  that  in  no  case  shall  the  charge  for  the  entire  shipment  be  less 
than  5,000  pounds  at  first-class  rate — 

as  unreasonable  and  discriminatory. 
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The  present  rules  of  the  official  and  southern  classifications  are  as 

follows: 

OFFICIAL. 

Articles  too  bulky  to  be  loaded  in  box  cars : 

(B)  Unless  otherwise  specified  in  the  classification,  when  articles  are  loaded 
on  a  flat  or  gondola  car  on  account  of  their  being  too  bulky  to  be  loaded  in  a 
box  car  through  the  side  door  thereof,  they  shall  be  charged  at  actual  weight 
and  class  rate  for  each  article,  provided  that  in  no  case  shall  the  charge  for 
each  article  be  less  than  4,000  pounds  at  first-class  rate. 

Articles  too  long  to  be  loaded  in  box  cars: 

(G)  Unless  otherwise  specified  in  the  classification,  when  articles  are  loaded 
on  a  flat  or  gondola  car  on  account  of  their  being  too  long  to  be  loaded  In  a  box 
car  through  the  side  door  thereof,  they  shall  be  charged  at  actual  weight  and 
class  rate  for  each  shipment  for  one  consignee,  provided  that  in  no  case  shall  the 
charge  for  the  same  be  less  than  4,000  pounds  at  first-class  rate. 

SOUTHERN. 

Rule  20  (b)  When  articles  are  loaded  on  an  open  car  on  account  of  being  too 
long  or  too  bulky  to  be  loaded  through  the  side  door  of  a  box  car*  they  shall  be 
charged  at  the  actual  weight  and  class  rate  for  each  article;  provided  that  In  no 
case  shall  the  charge  for  each  shipment  for  one  consignee  be  less  than  4,000 
pounds  at  first-class  rate. 

Complainant  is  a  manufacturer  of  billiard  and  pool  tables,  bar 
fixtures,  bowling  alleys,  refrigerators,  etc  Its  requests  made  to  the 
western  classification  committee  to  modify  the  rule  were  not  com- 
plied with.  Tt  is  alleged  that  the  rule  works  a  hardship  against 
shippers  of  light  and  bulky  articles,  not  alone  in  the  amount  of 
charges  assessed,  but  in  the  inability  to  profitably  sell  articles  such 
as  counter  tops,  mirror  cornices,  partitions,  screens,  sections  of 
refrigerators  and  cooling  room  material  which  can  not  be  loaded 
through  the  side  door  or  end  window  of  a  36-foot  box  or  stock  car. 
Complainant  submits  the  following  exhibit: 

Lint  of  outfit*  which  include  counter  and  cornices  shipped  from  March  J,  19//, 

to  March  1,  W12. 


9S  12-foot  outfits,  weight each..  2.140 

119  14-foot  outfits,  weight do 2.435 

14<>  10-foot  outfits,  weight - do 2,706 

2<>r>  IS-foot  outfits,  weight— do 2,875 

572  20-foot  outfits,  weight do 3. 

Shipments  which  come  und**r  rule  77-/*,  went  cm  classification  .Yo.  50. 


?M  24-foot  outfits,  weight each—  3,470 

2SI5  30-foot  outfits,  weight do 4,450 

Seventy-five  per  cent  of  all  outfits  were  shipped  in  less  carload  quantities: 

°5  per  cent  were  shipped  in  carload  quantities.    These  figures  apply  on  stock 

da  only  and  do  not  include  sjxvinl  work  of  any  kind.    8tock  good*  flipped 

•ranches  are  invariably  reshipi>ed,  or  distributed.  In  less  carload  quantities; 

23LC.CL 


BBUNSWIOK-BALKE-COLLEND£R  CO.   V.  A.,  T.  6  S.  F.  BY.  CO.      397 

Ten  counter  tops,  24  feet  in  length,  were  shipped  individually  daring  the 
period  referred  to.     Weight  of  each,  560  pounds. 

Twelve  counter  tops,  30  feet  in  length,  were  shipped  individually  during  the 
period  referred  to.     Weight,  650  pounds  each. 

Correct  weight  of  No.  78  coolers,  2,500  pounds.  Number  shipped  during  the 
'•  period  referred  to,  six. 

Special  equipment  is  not  requested  for  the  loading  of  articles  too 
long  to  be  loaded  in  a  36-foot  car.  The  carriers  suit  their  conven- 
ience in  such  instances,  noting  on  the  receipt  for  the  article  left  at 
the  freight  station  "  Subject  to  delay  on  account  of  length."  It  was 
testified  that  notwithstanding  the  fact  that  a  closed  car  was  available 
into  which  the  article  could  be  loaded  the  penalty  would  nevertheless 
be  inflicted  if  upon  inspection  the  article  was  found  to  be  "  too  long 
to  be  loaded  through  the  side  door  of  the  ordinary  36-foot  box  car." 
An  article  over  21  feet  in  length  can  not  be  loaded  through  the  side 
door  of  such  a  car,  the  side  door  of  which  is  generally  6  feet  wide 
and  7  feet  6  inches  high.  In  instances  where  an  article  is  too  long 
or  too  wide  to  be  loaded  through  the  side  door  of  any  box  car,  com- 
plainant is  willing  that  the  rule  shall  apply. 

Generally  speaking,  the  rule  results  injuriously  to  complainant 
where  the  articles  are  shipped  individually.  If  complainant  has  an 
outfit  which  weighs  as  much  as  from  6,000  to  10,000  pounds  it  orders 
a  furniture  car  and  pays  on  the  basis  of  the  minimum  carload.  Upon 
the  hearing  the  complaint  as  to  the  particular  shipments  of  com- 
plainant was  substantially  narrowed. 

It  was  the  intention  of  the  carriers  to  have  a  joint  meeting  of  the 
three  chairmen  of  the  classification  committees  draft  a  rule  and  sub- 
mit it  to  the  Commission,  but  the  meeting  could  not  be  arranged 
previous  to  the  filing  of  this  complaint. 

Of  a  total  of  969,965  box  cars  in  the  United  States,  944,832  are  40 
feet  and  under  in  length;  that  is,  but  2.59  per  cent  of  them  are  over 
40  feet  in  length. 

Among  the  articles  to  which  the  rule  applies  are  iron  and  steel 
articles,  telegraph  poles  and  long  timbers,  ladders,  boats,  iron  and 
steel  cornices,  airship  frames,  smokestacks,  theatrical  scenery,  and 
many  others. 

Defendants  suggest  that  the  rule  be  amended  to  read : 

An  article  too  large  to  be  loaded  through  the  side  door  of  a  box  or  stock  car 
40  feet  long  by  8  feet  6  inches  wide  and  8  feet  high,  or  too  long  to  be  loaded 
through  the  side  door,  or  end  window  (top  or  bottom),  of  a  box  or  stock  car 
40  feet  long  8  feet  6  inches  wide  and  8  feet  high,  shall,  unless  otherwise 
specified  in  the  classification,  be  charged  at  actual  weight  and  class  rate,  pro- 
vided that  in  no  case  shall  the  charge  for  the  entire  shipment  be  less  than 
5.000  pounds  at  first-class  rate. 

The  dimensions  given  are  those  of  the  standard  box  car  adopted 
by  the  western  lines. 
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The  words  "top  or  bottom"  were  put  in  to  avoid  controversy  as 
to  which  is  the  window,  it  being  the  contention  of  some  railroad 
agents  that  the  lower  door,  especially  in  stock  cars,  is  not  a  window. 
Defendants  take  the  position  that  the  official  and  southern  classi- 
fication rules  are  apt  to  be  discriminatory  in  that  where  the  carrier 
has  a  car  available  into  which  a  long  or  bulky  article  can  be  loaded 
the  actual  weight  and  proper  rate  applies,  while  another  shipment 
identical  with  that  transported  in  the  box  car  would,  on  account  of 
the  carrier  to  which  it  is  offered  not  having  an  available  box  car 
and  loading  it  on  an  open  car,  be  subject  to  the  rule.  But  this  dis- 
regards the  fact  that  the  article  is  loaded  on  an  open  car  because  its 
size  will  not  permit  loading  in  a  box  car. 

As  they  are  in  great  demand  there  is  always  a  shortage  of  extra 
large  furniture  or  automobile  cars.  Merchandise  usually  moves  in 
cars  not  over  40  feet  in  length ;  automobiles,  furniture,  and  vehicles 
in  the  larger  cars.  It  may  be  that  a  car  in  excess  of  40  feet  in  length 
would  be  available  at  a  large  shipping  center  but  not  at  a  smaller 
town.  The  average  merchandise  loading  is  from  12,000  to  16.000 
pounds,  but  many  lines  run  cars  through  loaded  with  merchandise 
not  exceeding  6,000  pounds  in  weight  The  loading  of  long  articles, 
like  bar  counters,  with  other  merchandise  suggests  some  difficulties. 
These  difficulties  are,  however,  but  incidents  of  the  business  of  trans- 
portation. 

In  Merchants  <&  Manufacturers  Asso.  v.  A.  C.  L.  R.  /?.,  22  I.  C.  CL, 
467,  a  resum£  of  the  cases  on  rules  of  this  character  is  given : 

There  has  been  a  general  acceptance  by  the  Commission  of  the  principle 
that  the  rate  in  such  cases  should  be  sufficient  to  give  the  carrier  a  fair  return 
for  the  use  of  the  car.  but  the  conditions  under  which  this  return  la  exacted  by 
the  carriers  have  been  subject  to  criticism.  This  question  has  come  before  the 
Commission  In  six  eases,  and  in  four  of  these  it  has  been  held  that  the  rule 
should  not  be  applied  when  the  shipment  is  carried  in  a  box  car.  Renmett  r. 
M.,  St.  P.  rf  S.  S.  M.  Ry.%  15  I.  C.  0.,  301:  Rrunncirk-Balke-CoUcndcr  Co.  t. 
C,  M.  rf  St.  P.  Ry.,  18  I.  C.  C  105;  Knox  v.  W.  R.  R.%  IS  I.  C.  CL.  185:  Hourtmm 
Structural  Strel  Co.  v.  ^Y.  R.  R.f  18  I.  C.  C,  20S.  In  another  case  the  minimum 
weight  prescribed  was  found  to  be  unreasonable,  but  the  effect  of  the  decision 
was  expressly  limited  to  the  particular  commodity  involved.  IftdianapoUs 
Freight  Bureau  v.  CM  C,  C.  &  St.  L.  Ry.,  15  I.  C.  C.  370.  The  sixth  caae  held 
that  the  rule  should  not  apply  to  shipments  that  can  be  loaded  through  the  side 
door  of  a  box  car  not  less  than  40  feet  6  inches  in  length.  Jones  v.  fl.  Jfcy.,  18 
I.  C.  C.  150. 

•  •*•«** 

The  principle  laid  down  by  the  Commission  in  the  cases  heretofore  decided 

is  that  these  long  :md  bulky  articles  should  be  transported  in  box  can  in  every 

ease  where  It  is  possible  to  do  so,  and  that  when  so  transported  they  shall  be 

ied  at  the  regular  rates  for  less-t ha n -carload  shipments.    When  the  ship- 

■olely  because  of  its  length  or  bulk  is  actually  transported  on  an  open 

role  applying  a  higher  rate  and  minimum  may  be  enforced. 
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The  carriers  argue  that  they  should  not  be  compelled  to  withdraw 
from  the  furniture,  automobile,  and  vehicle  trade,  cars  which  were 
especially  constructed  for  those  services  and  pot  them  in  a  service 
which  returns  a  much  smaller  revenue  and  materially  adds  to  the 
cost  of  hauling,  without  some  increase  in  their  charges  for  such 
service. 

All  of  the  cases  which  we  have  heretofore  considered  have  been 
in  connection  with  one  or  more  shipments  on  which  reparation  was 
the  important  feature.  This  case  involves  the  rule  for  all  western 
classification  carriers.  While  defendants  argue  that  the  evidence 
in  the  case  is  particularly  as  to  counter  tops,  and  that  any  order  made 
by  the  Commission  should  have  reference  only  to  that  commodity, 
they  are  willing  to  amend  the  rule  as  previously  indicated  and  make 
it  applicable  to  all  commodities  of  a  similar  nature.  The  reasonable- 
ness of  the  rule  is  challenged  and  the  question  is  whether  it  is  reason- 
able to  limit  the  rule  to  a  40-foot  car  (which  is  now  the  standard  as 
was  the  3 G- foot  car  when  the  rule  was  established)  or  to  make  it 
applicable  only  in  those  instances  where  an  article  is  transported 
upon  an  open  car  because  it  can  not  be  loaded  through  the  side  door 
of  a  closed  car. 

The  proposed  rule  would  not  be  as  fair  as  the  present  official  and 
southern  classification  rules  which  are  positive,  specific,  and  affirma- 
tive as  to  when  the  first-class  rate  and  minimum  weight  will  apply. 
The  rule  of  the  western  classification  is,  and  the  proposed  rule  would 
be,  indefinite  because  it  appears  to  assume  that  it  applies  only  when 
all  the  dimensions  of  the  article  except  length  prevents  loading 
through  the  side  door,  and  only  length  is  considered  in  reference  to 
the  end  window,  although  as  a  matter  of  fact  the  size  of  the  end 
window  may  be  such  as  not  to  permit  the  ingress  of  the  article  not- 
withstanding the  car  is  long  enough  to  contain  it. 

The  fundamental  justification  for  the  rule  is  the  transportation 
of  an  article  on  an  open  car.  Notwithstanding  the  comparatively 
limited  number  of  cars  exceeding  40  feet  in  length,  the  fact  that 
other  classifications,  where  the  standard  car  is  certainly  not  larger 
than  in  western  classification  territory,  provide  that  the  rule  has 
applicability  only  when  an  article  is  transported  on  an  open  car  is 
convincing  that  it  would  not  be  unfair  or  improper  to  require  the 
same  rule  in  western  classification  territory.  Under  such  a  rule  no 
discrimination  could  result. 

We  are  of  the  opinion  that  limiting  the  application  of  the  ruk  to 
a  car  of  a  specific  length  would  be  productive  of  greater  hardship 
than  to  eliminate  reference  to  length  of  car.  Leaving  out  of  consid- 
eration the  important  instances  of  shipments  from  or  to  western 
classification  territory  from  or  to  southern  or  official  classification 
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territories  in  which  the  differences  in  the  rules  would  almost  in- 
evitably be  the  cause  of  further  complaints,  it  is  seen  that  the  inspec- 
tion now  necessary  would  largely  be  eliminated.  A  rule  such  as  is 
now  in  effect  in  classification  territories  other  than  the  western  does 
not  contemplate  or  require  the  withdrawal  of  large  cars  adapted  to 
a  special  service,  but  where  a  shipper  awaits  the  convenience  of  the 
carrier  or  a  car  of  requisite  size  is  available,  we  consider  it  unreason- 
able to  assess  a  charge  greater  than  that  properly  applicable  on  a 
less-than-carload  shipment  at  actual  weight.  We  are  also  of  the 
opinion  and  find  that  the  rule  is  unreasonable  and  unjustly  discrimi- 
natory and  that  it  should  be  amended  so  as  to  substantially  accord 
with  that  now  in  effect  in  official  classification  territory  and  herein- 
before quoted,  except  as  to  the  minimum  weight,  which  should  not 
exceed  5,000  pounds. 
Such  an  order  will  be  issued. 


No.  4017. 

RENO  GROCERY  COMPANY 

v. 

SOUTHERN  PACIFIC  COMPANY. 


Submitted  February  5,  1911.    Decided  May  7, 191*. 


Tho  joint  rate  under  which  this  shipment  moved  not  having  been  attacked,  and  the 
proper  parties  defendant  not  having  been  joined,  the  complaint  must  be  din  mimed 

William  P.  Seeds  for  complainant. 

77.  A.  Scandrctt  and  C.  ]Y.  Vurbrow  for  defendant. 

Report  of  tub  Commission. 

Lane,  Commissioner: 

Tho  complainant,  a  corporation  engaged  in  the  wholesale  purchase 
ami  sale  of  groceries  at  Reno,  Nov.,  in  its  petition,  filed  April  10,  191 1. 
alleges  that  the  division  received  by  defendant  of  the  joint  rate  on 
sirup  from  St.  Paul,  Minn.,  to  Reno,  Nev.,  moving  January  28,  1911, 
was  unjust  and  unreasonable.     Reparation  is  asked. 

On  January  28,  1911.  one  carload  of  sirup,  weighing  38,500  pounds, 
was  shipped  from  St.  Paul  to  the  complainant  at  Reno.    Charges 
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were  assessed  and  paid  based  on  a  rate  of  $1.18  per  100  pounds, 
equivalent  to  the  terminal  rate  of  75  cents  per  100  pounds  to  Sacra- 
mento, Cal.,  plus  the  rate  of  43  cents  per  100  pounds  for  transporta- 
tion from  Sacramento  to  Reno.  Complainant  alleges  that  the 
defendant  received  out  of  this  rate  of  $1.18  its  proportion  of  the 
terminal  rate  of  75  cents,  together  with  the  entire  back-haul  rate  of 
43  cents.  Reparation  is  asked  based  on  the  back-haul  charge. 
This  shipment  was  received  by  the  defendant  carrier  at  Ogden,  Utah, 
and  transported  from  that  point  to  Reno.  Between  St.  Paul  and 
Ogden  the  movement  was  over  the  lines  of  other  carriers,  who  are  not 
made  parties  defendant  in  this  proceeding  and  whose  identity  is  not 
disclosed. 

The  rate  of  $1.18  per  100  pounds  was,  at  the  time  the  shipment 
moved,  a  joint  rate  established  by  the  participating  carriers  and 
published  in  a  tariff  in  which  all  of  these  carriers  joined.  This 
through  rate  is  attacked  in  the  pleadings  only  by  implication;  if  the 
purpose  was  to  attack  this  rate,  all  of  the  participating  carriers  should 
have  been  joined  as  parties  defendant.  What  is  actually  attacked 
in  the  petition  is  a  part  of  the  division  of  the  joint  rate  received  by 
the  defendant.  The  division  of  a  joint  rate  is  a  matter  for  agreement 
among  the  participating  carriers,  and  is  not  subject  to  review  by  the 
Commission  upon  complaint  of  a  shipper.  It  may,  under  the  discre- 
tion of  the  Commission,  be  considered  as  evidence  bearing  upon  the 
reasonableness  of  the  rate.  Under  the  circumstances  there  is  either 
a  nonjoinder  of  the  proper  parties  defendant  or  else  the  issue  raised 
is  without  the  jurisdiction  of  the  Commission.  The  complaint  must 
therefore  be  dismissed. 
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/.  .4.  Poor*,  on  behalf  of  Morgana  Railway  Commission,  for  com- 
plainant. 

Ytrnty  <t  J*«Z3*y  and  J.  Z).  Armstrong  for  Great  Northern  Railway 

Company. 

Report  or  the  Commission. 

By  the  Commission- : 

Complainant  resides  in  the  vicinity  of  Hinsdale.  Mont.  By  peti- 
tion, filed  February  21.  1911.  he  alleges  that  he  was  charged  an  unrea- 
sonable rate  for  the  transportation  of  a  carload  of  bulk  corn  from 
Sioux  City,  Iowa,  to  Hindsale.  Mont.,  and  asks  reparation. 

The  carload  in  question  was  shipped  from  Sioux  City  on  Decem- 
ber 15.  1910.  Upon  arrival  at  destination  charges  were  collected  in 
the  sum  of  $132,  at  a  rate  of  30  cents  per  100  pounds  for  44,000 
pounds.  Subsequently  complainant  paid  a  supplemental  freight  bill 
for  $68.56.  base*!  upon  a  rate  of  46  cents  per  100  pounds  and  43,600 
pounds,  thus  making  the  total  charges  collected  $200.56. 

The  rate  of  46  cents  is  assailed  as  unreasonable  so  far  as  it  exceeds 
(ho  east  bound  rate  of  30  cents  contemporaneously  in  effect  between 
tlio  same  points,  and  by  comparison  with  other  rates  maintained  by 
ilnfiMultint  and  other  carriers  in  the  same  section  of  country  on  the 
Hiuno  commodity  for  like  distances. 

Complainant  sots  forth  that  the  distance  from  Sioux  City  to  Hins- 

dnlo  in  050  miles,  and  the  rate  of  46  cents  pays  defendant  9.68  mills 

|iw  lull  por  milo  for  that  distance;  that  in  the  reverse  direction  the 

m         :io  cents,  or  6.31  mills  per  ton  per  mile;  that  from  Sioux  City 

>n,  N.  !>ak.,  and  from  Sioux  City  and  St.  Paul,  Minn., 

:,  Mont.,  the  Great  Northern's  rates  are,  respectively, 

10  cents,  and  the  rates  per  ton  per  mile,  6.50,  6.40, 

ivoly.     From  Sioux  City  to  Portal,  N.  Dak.,  the 

tnd  there  is  a  joint  rate  of  the  Chicago,  Milwaukee 
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&  St.  Paul  Railway  and  Minneapolis!  St.  Paul  &  Sault  Ste.  Marie 
Railway  of  24}  cents  or  6.78  mills  per  ton  per  mile.  It  was  stated 
upon  the  hearing  that  using  an  average  haul  of  244  miles  the  average 
rate  per  ton  per  mile  of  the  Great  Northern  including  both  carload  and 
less-than-carload  freight,  for  the  year  ended  June  30,  1910,  was  8.22 
mills.  On  this  per-ton-per-mile  basis  the  rate  on  corn,  Sioux  City  to 
Hinsdale,  would  be  38  cents,  and  defendant  offered  to  establish  such 
a  rate  on  condition  that  it  be  relieved  of  the  payment  of  reparation 
in  this  case. 

While  the  record  contains  nothing  convincing  to  such  effect,  it  is 
suggested  that  the  purpose  of  the  lower  eastbound  rate  was  to  enable 
the  shippers  in  the  west  to  compete  in  the  terminal  markets  such  as 
Sioux  City  with  grain  from  nearby  points.  No  such  competition  is 
shown  westbound  and  it  appears,  at  least  as  to  the  Great  Northern, 
that  little  if  any  corn  has  moved  in  that  direction.  The  difference  in 
expense  of  operation  due  to  grades  and  conditions  of  transportation 
are  not  a  material  factor  as  between  the  eastbound  and  westbound 
hauls. 

Rates  on  corn  for  one-line  hauls  and  hauls  over  two  or  more  lines  in 
this  section  and  in  the  direction  of  this  movement,  figured  from  the 
examples  herein  cited  and  others,  yield  to  the  carriers  per-ton-per- 
mile  earnings  ranging  from  5.67  mills  to  6.63  mills. 

Upon  the  record  we  are  of  the  opinion  and  so  find  that  the  rate  of 
46  cents  was  unreasonable  to  the  extent  that  it  exceeded  38  cents  and 
the  carrier  will  be  required  to  maintain  for  the  future  a  rate  not  in 
excess  of  that  amount. 

We  further  find  that  complainant  made  the  shipment  in  accordance 
with  the  above  statement  of  facts  and  paid  charges  thereon  at  the  rate 
herein  found  to  have  been  unreasonable;  that  complainant  has  been 
damaged  to  the  extent  of  the  difference  between  the  amount  which  it 
did  pay  and  the  amount  which  it  would  have  paid  at  the  rate  above 
found  reasonable;  and  that  it  is  therefore  entitled  to  an  award  of 
reparation  in  the  sum  of  $34.88,  with  interest  from  February  1, 1911. 
An  order  will  be  entered  accordingly. 
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IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  BY  CARRIERS 
FOR  THE  TRANSPORTATION  OF  COTTON  AND  COT- 
TON  LINTERS. 


Submitted  April  18,  1912.    Decided  May  6,  1912. 


Rates  on  cotton  from  Texas  producing  points  are  and  for  some  time  hare  been 
the  same  to  New  Orleans  and  to  Texas  ports.  Upon  complaint  to  the  Texas 
commission  that  this  traffic  was  being  diverted  from  Texas  porta  to  New 
Orleans,  the  Texas  commission  proposed  to  reduce  the  rates  to  the  Texas 
ports  if  the  alleged  discrimination  were  not  removed.  The  carriers  there- 
upon filed  increased  rates  to  New  Orleans,  which,  upon  complaint  from  the 
New  Orleans  Board  of  Trade,  were  suspended  by  us ;  Held,  That  rates  from 
Texas  points  to  Texas  ports  for  export  are  subject  to  the  federal  act  and 
under  the  jurisdiction  of  this  Commission,  arid  that  therefore,  In  the  absence 
of  order  of  this  Commission  to  the  contrary,  the  carriers  have  a  right  to 
maintain  parity  of  rates  from  Texas  producing  points  to  New  Orleans  and 
to  Texas  ports  if  they  choose  to  do  so ;  Held,  further,  That  the  distance  and 
service  to  New  Orleans  being  substantially  greater  than  to  the  Texas  ports, 
and  the  rates  to  the  Texas  ports  not  being  alleged  or  shown  to  be  unreason- 
able,  the  carriers  have  justified  the  proposed  increased  rates  to  New  Orleans. 
Orders  of  suspension  vacated. 

Geo.  27.  Terriberry,  J.  Blanc  Monroe,  Monte  M.  Lemann,  and 
John  A.  Smith  for  New  Orleans  Cotton  Exchange. 

H.  H.  Haines  for  Galveston  Commercial  Association. 

/.  L.  West  for  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas. 

F.  C.  Dtllard,  J.  R.  Christian,  and  C.  W.  Owen  for  Galveston, 
Harrisburg  &  San  Antonio  Railway;  Houston  &  Texas  Central  Rail- 
road Company;  Houston  East  &  West  Texas  Railway  Company; 
Texas  &  New  Orleans  Railroad  Company;  Morgan's  Louisiana  ft 
Texas  Railroad  &  Steamship  Company;  Louisiana  Western  Railroad 
Company;  and  Houston  &  Shreveport  Railroad  Company. 

J.  S.  Hershey,  Robert  Dunlap,  and  James  L.  Coleman  for  Gulf, 
Colorado  &  Santa  Fe  Railway  Company;  Texas  A  Gulf  Railway 
Company;  Gulf  &  Interstate  Railway  Company  of  Texas;  Pecos 
Vullfty   Lines;  and  Concho,  San  Saba  &  Llano  Valley  Railway 

Company. 

"or ace  Booth  for  International  &  Great  Northern  Railway  Com- 

ent  for  Texas  &  Pacific  Railway  Company. 
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Report  of  the  Commission. 

Clark,  Commissioner: 

Advances  were  proposed  in  rates  on  cotton  and  cotton  linters  from 
Texas  points  to  New  Orleans,  Port  Chalmette,  Harveys,  Westwego, 
Gretna,  and  Algiers,  La.,  hereinafter  referred  to  as  New  Orleans,  by 
supplements  4,  5,  and  6  to  southwestern  lines  tariff,  I.  C.  C.  No.  852, 
and  supplement  No.  2  to  St.  Louis  Southwestern  Railway  Company 
of  Texas  tariff,  I.  C.  C.  No.  167.  The  advances  were  to  be  effective 
November  2  and  5,  1911,  respectively.  They  were  suspended  by  the 
Commission  until  September  1,  1912. 

Supplement  4  to  I.  C.  C.  No.  852  contains  proposed  cancellation  of 
the  following  provision : 

On  shipments  of  export  cotton  and  export  cotton  linters,  from  points  on  the 
•  *  *  moving  via  the  port  of  New  Orleans  (which  includes  Algiers,  Gretna, 
Harveys,  Port  Chalmette,  and  Westwego,  La.),  not  covered  by  through  bills  of 
lading  to  foreign  countries  (other  than  points  in  the  Dominion  of  Canada),  the 
regular  local  rates  to  the  port  (as  per  group  No.  5,  shown  in  this  tariff)  will 
be  assessed  and  collected  until  necessary  evidence  of  exportation  to  foreign 
destinations  (other  than  points  in  the  Dominion  of  Canada)  is  submitted,  when 
the  inland  rate  if  higher  will  be  reduced  to  the  export  rate,  provided  there  is 
published  from  point  of  origin  in  connection  with  these  lines  a  specific  export 
rate  which  is  lower  than  the  Inland  rate. 

Supplements  5  and  G  to  I.  C.  C.  852  attempted  to  establish  in  lieu 
of  the  rates  applicable  to  New  Orleans  for  export,  the  local  rates 
shown  in  the  same  tariff.  Supplement  2  to  St.  Louis  Southwestern 
of  Texas,  tariff  I.  C.  C.  167  was  suspended  with  respect  to  one  item 
reading  as  follows : 

Eliminate  rates  named  in  item  27  to  New  Orleans,  Port  Chalmette,  Westwego, 
Gretna,  and  Algiers,  La.    No  rates  in  effect. 

All  rates  are  stated  herein  in  cents  per  100  pounds. 

A  state  commodity  tariff  of  the  railroad  commission  of  Texas 
applicable  on  cotton  and  cotton  linters,  in  bales,  provides  distance 
rates  for  20  miles  and  less,  8  cents,  which  is  increased  progressively 
2  cents  for  each  additional  5  miles  up  to  100  miles,  and  1  cent  for 
each  10  miles  thereafter,  reaching  the  maximum  at  45  cents  for  over 
100  miles.  The  differential  over  Houston  to  Galveston,  Texas  City, 
and  Port  Arthur  is  0  cents.  The  wharfage  charge  at  Galveston  is 
1  \  cents.  The  maximum  rate,  therefore,  from  Texas  common  points 
to  Galveston  and  other  Texas  ports  on  domestic  eotton  is  51  cents, 
and  on  cotton  for  export  it  is  52£  cents.  That  export  rate  iS  pub- 
lished as  the  maximum  through  rate  in  the  tariffs  above  referred  to. 
These  rates  include  cost  of  compression,  10  cents  per  100  pounds. 
The  same  tariff  names  rates  on  cotton  linters,  in  bales,  including  cost 
of  compression,  75  per  cent  of  the  rates  on  cotton.    The  rates  to  New 
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Orleans  on  cotton  linters  for  export  are  3  cents  less  than  the  rates 
on  cotton. 

Previous  to  the  advance  in  rates  to  New  Orleans  the  railroad  com- 
mission of  Texas  issued  an  emergency  notice  of  hearing :  "  In  the 
matter  of  the  proposed  readjustment  of  rates  to  apply  on  cotton  and 
cotton  linters,  bales,  any  quantity,  transported  by  railroads  between 
points  in  Texas,"  in  which  it  was  stated : 

As  a  basis  for  consideration  at  said  hearing  it  is  proposed  to  adopt,  bj 
emergency  order,  and  in  lieu  of  a  general  mileage  schedule  of  rates  provided 
in  commodity  tariff  No.  1-F,  a  mileage  schedule  of  rates,  reaching  a  maximum 
at  160  miles,  of  35  cents  per  hundred  pounds.  Present  differential  provision 
for  rates  to  Galveston,  Texas  City,  and  other  ports  to  remain*  in  force  and  all 
special  rates  now  applying  from  points  taking  rates  higher  or  lower  than  the 
present  mileage  schedule  to  be  reduced  in  proportion  to  the  reduction  now  pro- 
posed in  sa id  schedule  or  upon  such  other  basis  as  may  be,  in  pursuance  of 
said  hearing,  determined  upon. 

The  maximum  rate  for  a  distance  of  160  miles  being  45  cents,  the 
circular  contemplated  a  reduction  therein  of  10  cents.  After  hearing 
at  Austin,  Tex.,  September  14,  1911,  the  carriers  undertook  to  adjust 
the  situation  and  prevent  the  reduction  in  the  Texas  rates  by  cancel- 
ing the  export  rates  to  New  Orleans,  thus  increasing  the  maximum 
rate  to  New  Orleans  from  52£  to  63  cents.  These  rates  also  include 
10  cents  per  100  pounds,  cost  of  compression.  The  Texas  &  Pacific 
Railway,  which  reaches  New  Orleans  via  its  own  rails,  was  not  a 
party  to  the  proposed  advance. 

As  is  well  known,  prior  to  the  enactment  of  the  amended  act  it  was 
the  practice  of  carriers  to  equalize  rates  through  the  ports,  and  the 
inland  portions  were  therefore  uncertain  quantities.  This  practice 
prevailed  as  to  New  Orleans  and  Galveston,  but  its  extent  was  not 
conclusively  shown  by  the  testimony.  The  requirement  that  the 
inland  portions  of  export  rates  should  be  published  specifically 
brought  about  the  publication  of  export  rates  to  New  Orleans.  The 
Texas  &  Pacific  was  the  first  carrier  which  published  these  rates  on 
the  Galveston  basis,  and  this  action  was  closely  followed  by  the 
Southern  Pacific  and  the  Santa  Fe.  The  Galveston  rate  at  that  time 
was  56£  cents.  Gradually  other  roads  took  like  action,  and  now  the 
application  of  equal  rates  from  Texas  points  to  Galveston  and  to 
New  Orleans  is  quite  general.  It  is  difficult  to  completely  outline 
the  application  of  the  same  rates  to  Galveston  and  New  Orleans, 
many  local  points  not  bein<r  included  in  the  export  basis  to  New 
Orleans;  but  the  application  of  export  rates  to  New  Orleans  is  not  so 
wide  as  to  Galveston. 

On  September  1,  1010.  the  maximum  export  rate  from  Texas  com- 
mon points  to  Galveston  was  reduced  4  cents,  following  a  similar 
reduction  in  the  domestic  rate  made  by  the  railroad  commission  of 
Texas.    The  rate  to  New  Orleans  was  correspondingly  reduced.    It 
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was  not  until  September  1,  1911,  that  the  same  rates  to  Galveston 
and  New  Orleans  were  as  widely  applied  as  they  are  to-day,  and  this 
extension  was  the  real  basis  of  complaint  to  the  railroad  commission 
of  Texas  by  the  commercial  bodies  of  Galveston  and  Port  Arthur 
and  the  Screwmen's  unions  of  the  same  cities,  which  brought  about 
the  hearing  at  Austin  above  referred  to. 

The  carriers  allege  that  equal  rates  to  New  Orleans  and  Galveston 
were  primarily  due  to  the  competition  of  the  Texas  &  Pacific,  which, 
having  its  own  rails  to  New  Orleans,  naturally  prefers  to  transport 
the  cotton  to  that  port.  The  Missouri^  Kansas  &  Texas  of  Texas; 
Gulf,  Colorado  &  Santa  Fe;  Trinity  &  Brazos  Valley;  International 
&  Great  Northern;  Houston,  East  &  West  Texas;  Galveston,  Harris- 
burg  &  San  Antonio;  San  Antonio  &  Aransas  Pass;  and  Houston  & 
Texas  Central  roads  have  lines  to  Galveston.  The  export  basis  was 
first  published  by  such  lines  when  they  met  the  competition  of  the 
lines  reaching  New  Orleans,  was  gradually  extended  and,  finally,  the 
fourth  section  of  the  act  required  the  present  further  application. 

It  was  testified  that,  distance  considered,  the  cost  of  the  service  is 
greater  to  New  Orleans  than  to  Galveston.  It  is  not  necessary  to  ac- 
curately define  the  cotton-producing  territory  of  Texas,  but  it  lies 
more  generally  in  the  eastern  than  in  the  western  portion  and  the  area 
of  production  is  by  no  means  coextensive  with  the  limits  of  the  com- 
mon point  territory.  Points  in  the  northern  part  of  the  state  are 
approximately  700  miles  from  Galveston,  but  comparatively  little 
cotton  is  produced  there.  The  same  may  be  said  of  San  Angelo  and 
Big  Springs.  The  average  haul  on  cotton  from  Texas  points  to  Gal- 
veston is  225  miles;  to  New  Orleans  488  miles.  From  11  points  on 
the  Missouri,  Kansas  &  Texas  Railway  of  Texas  the  average  distance 
to  Galveston  was  found  to  be  291  miles,  and  to  New  Orleans  488 
miles.  The  average  distance  to  New  Orleans  is  67  per  cent  greater 
than  to  Galveston ;  therefore  using  the  Galveston  rates  and  distance 
as  a  basis  the  carriers  could  establish  a  rate  to  New  Orleans  34  cents 
higher  than  the  maximum  rate  to  Galveston.  Considerable  cotton 
moves  from  points  that  are  more  distant  than  the  average  distances 
from  Galveston  and  New  Orleans,  but,  excepting  that  which  moves 
to  New  Orleans  via  the  Texas  &  Pacific,  that  which  moves  to  New 
Orleans  must  go  via  Houston  or  Beaumont.  The  rates  from  Beau- 
mont to  Port  Arthur  are  the  same  as  from  Houston  to  Galveston 
and  the  rates  from  Beaumont  to  New  Orleans  are  the  same  as  from 
Houston.  It  is  about  25  miles  from  Beaumont  to  Port  Arthur.  The 
haul  to  New  Orleans  via  Houston-  or  Beaumont  must  therefore  ex- 
ceed in  distance  that  to  Galveston  or  Port  Arthur  by  the  difference 
in  distance  between  Houston  and  New  Orleans  and  Houston  and 
Galveston,  312  miles;  or  that  between  Beaumont  and  New  Orleans 
and  Beaumont  and  Port  Arthur,  about  255  miles. 
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It  is  asserted  that  the  rates  in  Texas  are  unreasonably  low  and  not 
a  proper  measure  of  the  reasonableness  of  the  rates  to  New  Orleans. 
In  this  connection,  it  is  seen  that  the  63-cent  suspended  rate  to  New 
Orleans  is  an  aggregate  of  intermediate  rates  the  factors  of  which 
are  the  Texas  distance  scale  to  Houston,  46  cents,  which  includes  10 
cents  for  cost  of  compression,  and  the  rate  from  thence  to  New 
Orleans  of  18  cents,  which  does  not  include  anything  for  compres- 
sion. The  rate  including  compression  is  28  cents.  The  rate  from 
Houston  to  Galveston,  a  distance  of  48  miles:  is  6  cents.  On  the 
Texas  distance  scale  it  would  be  20  cents.  The  record  does  not  show 
why  that  rate  was  established,  but  it  is  assumed  that  it  was  to  enable 
the  ports  to  meet  the  competition  of  Houston.  The  distance  from 
Houston  to  New  Orleans  is  362  miles  and  the  rate  is  18  cents.  From 
Houston  to  New  Orleans  is  nearly  eight  times  the  distance  from 
Houston  to  Galveston  and  the  rate  is  but  three  times  as  much.  Mani- 
festly the  carriers  can  not  be  required  to  transport  cotton  from 
Houston  to  New  Orleans  at  the  same  rate  as  from  Houston  to  Gal- 
veston. We  can  not  assume  that  the  Texas  mileage  scale  is  unreason- 
ably high ;  nor  can  we  hold  that  even  on  the  question  of  competition 
between  New  Orleans  and  Galveston  the  substantial  difference  in 
distance  and  in  service  must,  as  a  matter  of  law,  be  ignored. 

The  rates  to  Galveston  are  the  same  locally  and  for  export,  except 
for  the  1J  cents  wharfage  charge.  They  were  reduced  in  1910,  and 
are  now  as  low  as  or  lower  than  they  have  been  for  a  term  of  years. 
The  local  rates  to  New  Orleans  have  always  been  higher  than  the 
local  rates  to  Galveston.  Protestants  contend  that  defendants  have 
not  sustained  the  burden  of  proof  and  proven  conclusively  that  the 
proposed  63-cent  rate  to  New  Orleans  for  export  is  reasonable.  It 
appears,  however,  that  it  is  the  same  as  the  local  rate  to  New  Orleans, 
which  has  obtained  for  a  long  time.  Defendants  and  the  Galveston 
interests  assert,  and  with  obvious  force,  that  if  52 J  cents  is  a  reason- 
able rate  per  se  to  New  Orleans,  it  is  obviously  unreasonable  per  9t 
for  the  substantially  shorter  distance  and  lesser  service  to  Galveston. 
It  is  admitted  that  if  the  rate  to  New  Orleans  were  52£  cents,  and  the 
rate  to  Galveston  were  42  cents,  New  Orleans  would  be  no  better  off 
than  if  the  rate  to  New  Orleans  were  63  cents  and  that  to  Galveston 
52  \  cents. 

The  carriers  frankly  admit  that  but  for  the  proposed  action  of  the 
railroad  commission  of  Texas,  they  would  not  have  sought  to  advance 
the  rates  to  New  Orleans.  They  say,  however,  that  they  may  volun- 
tarily accept  a  lower  rate  than  they  can  be  compelled  to  accept,  and 
that  while  they  were  and  would  be  willing  to  maintain  the  same 
export  rate  to  New  Orleans  as  to  Galveston  if  they  could  do  so  with- 
out sacrificing  their  revenues  under  the  Galveston  rates,  they  can 
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not  afford  and  can  not  reasonably  be  required  to  sacrifice  that  revenue 
when  the  obvious  result  would  be  a  reestablishment  of  the  relation- 
ship as  between  New  Orleans  and  Galveston  that  will  obtain  if  the 
suspended  tariffs  become  effective. 

It  is  shown  that  the  percentage  of  the  Texas  crop  of  cotton  received 
at  New  Orleans  gradually  decreased  to  the  season  of  1907-8  and  has 
been  approximately  the  same  each  season  since.  No  explanation  is 
offered  as  to  the  reasons  for  this  decrease.  It  is  plain,  however,  that 
some  circumstances  and  conditions  other  than  the  rate  adjustment 
must  have  had  that  effect,  for,  as  has  been  seen,  there  was  an  equaliza- 
tion of  rates  prior  to  1907.  But  New  Orleans  gradually  lost  the 
business  which  it  had  in  former  years. 

The  protestants  base  their  allegations  that  the, increased  rates  are 
unjust  and  unreasonable  on  the  grounds: 

(a)  That  the  advance  in  the  rates  was  primarily  due  to  contem- 
plated action  on  the  part  of  the  railroad  commission  of  Texas  to 
reduce  the  Texas  rates,  (b)  That  New  Orleans  and  Galveston  are 
competitive  ports  for  the  exportation  of  cotton  from  Texas,  (o) 
That  the  practice  of  the  railroads  previous  to  1907  was  to  equalize 
rates  via  those  ports,  (d)  That  the  rates  to  New  Orleans  on  the 
Galveston  basis  were  voluntarily  established,  (e)  That  the  practice 
of  carriers  generally  throughout  the  country  has  been  and  is  now  to 
equalize  rates  via  various  competitive  ports. 

It  is  generally  true  that  rates  on  cotton  to  competing  ports  for 
export  are  practically  the  same.  For  instance,  similar  rates  apply 
from  Oklahoma  points  to  New  Orleans  and  Galveston;  to  New  York 
and  Boston ;  to  Charleston,  Savannah,  Brunswick,  and  Wilmington, 
and  although  the  distances  vary  greatly,  in  some  instances  the  rates 
are  the  same.  The  rate  from  Atlanta,  Ga.,  to  Charleston,  Savannah, 
Brunswick,  and  Wilmington  is  43  cents,  and  the  distances  are  300, 
lMV),  275,  and  448  miles,  respectively;  from  Cordova,  Ala.,  to  the 
same  ports  the  rate  is  61  cents  and  the  distances  are  499,  446,  452, 
and  647  miles,  respectively.  The  rates  from  points  in  Tennessee, 
Alabama,  Georgia,  Mississippi,  and  Arkansas,  ranging  in  distance 
from  334  miles  up  to  545  miles,  are  from  42  to  50  cents. 

Firms  engaged  in  the  cotton  business  in  New  Orleans  also  have 
agents  in  Galveston.  In  some  cases  shipments  are  made  through 
New  Orleans  for  the  reason  that  steamship  room  can  be  obtained 
there  and  not  at  Galveston,  and  vice  versa.  Another  reason  for 
shipments  to  New  Orleans,  although  from  points  from  which  the 
rates  are  higher  than  to  Galveston,  is  that  some  spinners  in  Europe 
have  become  accustomed  to  New  Orleans  cotton,  and  their  conserva- 
tism has  established  preference  for  such  cotton,  even  though  two  bales 
from  the  same  field  may  be  received,  one  via  Galveston  and  the  other 
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via  New  Orleans.    The  steamship  rates  from  New  Orleans  and  Gal- 
veston are  approximately  the  same. 

As  has  been  seen,  it  is  the  contention  of  the  carriers  that,  distance 
alone  considered,  the  rates  to  New  Orleans  should  be  higher  than  to 
Galveston.  There  are  other  reasons  which  are  equally  important, 
such  as  the  fact  that  many  of  the  carriers  have  their  own  rails  to 
Galveston.  Naturally  the  Galveston  lines  prefer  Galveston  and  the 
New  Orleans  lines  prefer  New  Orleans.  The  carriers  contend — we 
think  with  force — that  the  cited  instances  of  equal  rates  are  not  analo- 
gous to  the  situation  now  under  consideration.  Kansas  City  Trans- 
portation Bureau  of  the  Commercial  Club  v.  A^T.dk  S.  F,  Ry.  Con 
15  1.  C.  C.,  491. 

As  stated,  the  rate  to  Galveston  for  export  is  published  as  a  through 
rate.  It  is  contained  in  tariffs  on  file  with  us  which  provide: 
4i  Group  8  rates  will  apply  to  Galveston,  Tex.,  for  export  and  include 
steamship  delivery."  It  was  testified  that  the  conditions  at  Galves- 
ton are  different  from  those  at  New  Orleans.  The  export  rates  to 
both  ports  are  to  ship  side.  A't  New  Orleans  cotton  may  be  exam- 
ined, but  the  testimony  of  one  witness  is  to  the  effect  that  at  Galveston 
cotton  can  not  be  examined  at  railroad  terminals.  The  tariff  which 
contains  these  rates  for  export  also  contains  joint  through  rates  from 
various  Texas  points  of  origin  via  Galveston  to  New  York  and  other 
eastern  destinations.  It  appears  that  little  or  no  cotton  is  manu- 
factured at  Galveston  and  that  shipments  to  that  port  are  all  or 
substantially  all  interstate  shipments  or  for  export. 

In  In  the  matter  of  Rates,  Rules,  and  Practices  of  the  Louisiana 
Railway  &  Navigation  Company  with  Respect  to  the  Transportation 
of  Sugar,  22  I.  C.  G,  558,  we  held  that  the  inland  intrastate  move- 
ment from  New  Orleans  to  Gramercy,  La.,  of  sugar  imported  from 
Cuba  is  subject  to  the  federal  act,  and  quoted  from  Southern  Pacific 
Terminal  Company  v.  /.  C.  C.  and  Young,  219  U.  S.,  498,  as  follows: 

It  makes  no  difference,  therefore,  that  the  shipments  of  the  products  were 
not  made  on  through  bills  of  lading  or  whether  their  initial  point  was  Galveston 
or  some  other  place  in  Texas.  They  were  all  destined  for  export,  and  by  the 
delivery  to  the  Galveston.  Harrisburg  &  San  Antonio  Railway  they  mnflt  be  con- 
Fidered  as  having  been  delivered  to  a  carrier  for  transportation  to  their  foreign 
destination,  the  terminal  company  being  a  part  of  the  railway  for  such  pnrpose. 

We  hold  that  export  traffic  and  export  rates  from  Texas  points  to 
Texas  ports  are  subject  to  the  act  to  regulate  commerce  and  clearly 
within  the  jurisdiction  of  this  Commission. 

We  are  not  insensible  to  the  rivalry  between  New  Orleans  and 
Texas  ports  for  Texas  cotton  or  of  the  competitive  conditions.  We 
understand  the  desirability  to  the  producer  of  having  more  than  one 
port  through  which  his  product  may  move,  but,  under  the  broad 
equality  of  rates  to  New  Orleans  and  Galveston,  during  the  crop 
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year  1910-11  New  Orleans  received  but  150,392  bales  out  of  a  pro- 
duction of  3,258,651  bales  of  cotton  in  Texas.  It  is  argued  that  if 
we  permit  the  advances  to  become  effective  New  Orleans  will  be  en- 
tirely shut  out  of  participation  in  Texas  cotton,  but  of  these  150,392 
bales  (a  higher  per  cent  than  in  any  year  since  that  of  1904-5,  which 
was  the  highest  of  any  following  the  effect  of  the  Galveston  tidal 
wave),  119,972  reached  New  Orleans  via  the  Texas  &  Pacific,  and  its 
rates  have  not  been  changed.  Of  the  remaining  30,420  bales,  14,392 
came  via  the  Southern  Pacific  and  16,028  via  all  the  other  lines.  On 
account  of  preference  in  some  instances  for  cotton  moving  through 
New  Orleans,  some  of  this  cotton  paid  a  rate  as  high  as  70  cents; 
some  of  it  paid  materially  lower  rates  from  territory  naturally 
tributary  to  New  Orleans. 

We  have  considered  all  of  the  testimony  and  arguments  that  have 
been  presented,  and,  in  view  of  all  of  the  facts,  circumstances  and 
conditions  shown  we  think  that  defendants  have  sustained  the  bur- 
den cast  upon  them  by  the  statute,  and  we  can  not  find  that  the  pro- 
posed increased  rates  to  New  Orleans  are  unreasonable. 

While  we  do  not  find,  in  view  of  the  facts  shown,  that  the  rates 
under  suspension  are  unreasonable,  the  export  rates  to  Galveston 
being  subject  to  the  federal  act  it  is  clearly  within  the  right  of  the 
carriers,  in  the  absence  of  order  of  this  Commission  to  the  contrary, 
to  continue  the  New  Orleans  rates  on  their  present  basis  and  to  also 
maintain  the  present  export  rates  to  Galveston. 

The  attitude  of  the  carriers  in  reference  to  the  refunding  clause 
applicable  at  New  Orleans  is  that  it  is  illegal  and  was  sought  to  be 
canceled  pursuant  to  the  expressions  of  the  Commission  in  In  the 
matter  of  the  Substitution  of  Tonnage  at  Transit  Points,  18  I.  C.  C, 
280.  They  are  not  averse  to  a  clause  which  shall  accord  with  the 
Commission's  views.  It  was  testified  that  the  provision  was  not 
abused  and  that  the  cotton  never  left  the  custody  of  the  carriers. 
Protestants  aver  that  they  seek  no  unlawful  or  unreasonable  rule  or 
practice  but  that  a  reasonable  and  lawful  amended  rule  should  be 
provided.  The  text  of  the  provision  shows  its  possibilities.  It  is 
wide  open  and  does  not  comply  with  the  Commission's  recommenda- 
tions. If  properly  modified  we  see  no  reason  for  objecting  to  its 
restoration.  Rules  that  effect  the  purpose  which  we  understand  this 
rule  was  intended  to  reach  and  which  we  understand  to  be  what 
protestants  seek  are  in  effect  and  in  operation  at  other  points,  and 
apparently  are  not  the  cause  of  unlawful  practice  or  unjust  discrim- 
ination when  properly  policed. 

The  orders  suspending  the  advances  will  be  vacated. 
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FRANK  SIMPSON  FRUIT  COMPANY 

v. 

WELLS  FARGO  &  COMPANY. 
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Tariff  provision  estimating  the  weight  of  a  case  of  30  dozen  eggs  to  be  55  pounds  found 
unreasonable  to  the  extent  that  it  exceeds  an  estimated  weight  of  53  pounds- 
Reparation  awarded. 

Joseph  D.  Simpson  for  complainant. 
Ouemey  E.  Newlin  for  defendant. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  dealing  in  fruits,  produce,  and 
dairy  products  at  Los  Angeles,  Cal.  In  its  petition,  filed  August  11T 
1910,  it  is  alleged  that  unjust  and  unreasonable  charges  were  exacted 
by  the  defendant  for  the  transportation  of  a  carload  of  eggs,  shipped 
from  Kansas  City,  Mo.,  to  Los  Angeles.     Reparation  is  asked. 

On  January  15,  1909,  the  complainant  received  at  Los  Angeles  a 
carload  shipment  consisting  of  400  cases  of  eggs,  each  case  containing 
30  dozen  eggs.  This  shipment  moved  from  Kansas  City,  Mo.,  via 
Wells  Fargo  &  Company,  which  collected  charges  thereon  in  the  sum 
of  $660,  based  on  a  rate  of  $3  per  100  pounds,  applied  to  a  total 
weight  of  22,000  pounds,  which  is  equivalent  to  an  estimated  weight 
of  55  pounds  per  case. 

The  complainant  does  not  attack  the  rate  of  $3  but  maintains  that 
each  case  of  eggs  in  question  weighed  but  53  pounds,  and  that  the 
total  weight  of  the  shipment  was  therefore  21,200  pounds,  on  the 
basis  of  which  reparation  in  the  sum  of  $24  is  sought. 

Defendant's  tariff  was  governed  by  official  express  classification. 
which  contains,  under  "scale  M,"  the  following  provision: 

Eggs— Table  of  rates  per  case  of  30  and  36  dozen. — When  quoting  rates  to  patrons  on 
eggs  agents  will  name  the  rate  per  case,  as  shown  by  the  following  table,  *titmd  of 
the  rate  per  100  founds.  Cases  of  a  greater  or  less  capacity  must  be  charged  for  in  the 
same  proportion.  Cases  must  never  be  charged  for  at  less  than  their  full  capacity. 
When  the  rate  per  100  pounds  is  not  given,  charge  in  proportion.  Minimum,  35  cents 
per  shipment,  unless  the  graduates  under  the  merchandise  rate  is  less;  when  canned 
by  more  than  one  company,  minimum.  25  cento  for  each  company  carrying: 

When  the  rate  on  eggs  per  100  lbs.  is $8.00 

Rate  per  case  of  30  doz.  is LOO 

Kate  per  case  of  36  doz.  is L00 
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The  transportation  charges  on  the  shipment  in  controversy  were 
exacted  by  the  defendant  in  accordance  with  the  above  tariff  pro- 
visions, which  were  in  force  at  the  time  of  movement. 

The  complainant  calls  attention  to  the  fact  that  freight  classifi- 
cations generally  estimate  the  weight  of  a  case  of  30  dozen  eggs  at 
53  pounds,  and  offered  in  evidence  a  number  of  freight  bills  showing 
this  to  be  the  estimated  weight  on  various  shipments  received  by  it. 
The  complainant  also  contends  that  "scale  M"  should  be  abolished 
and  that  cases  of  eggs  should  be  charged  for  at  their  actual  weight. 

In  support  of  its  contention  that  the  total  weight  of  the  shipment 
in  question  was  21,200  pounds  the  complainant's  representative  at 
the  hearing  stated  under  oath  that  thb  shipment  had  been  weighed 
and  that  the  approximate  weight  of  each  case  of  eggs  was  53  pounds. 
The  defendant  sets  out  in  its  brief  that  its  rule  estimating  the  weight 
at  55  pounds  has  been  in  effect  for  some  years  and  in  the  absence  of  a 
showing  that  the  estimated  weight  is  too  high  it  should  not  now  be 
disturbed. 

Defendant's  answer  admitted  the  facts  alleged  in  the  petition,  in 
which  it  was  specifically  averred  that  these  eggs  weighed  53  pounds 
per  crate.  This  fact  was  again  admitted  by  counsel  for  defendant 
upon  the  hearing.  Furthermore,  no  testimony  was  offered  on  behalf 
of  the  defendant. 

The  rate  of  $3  is  still  in  force,  and  "scale  M"  in  a  somewhat  modified 
form  also  remains  in  effect  and  still  estimates  a  case  of  30  dozen  eggs 
to  weigh  55  pounds. 

The  establishment  of  estimated  weights  is  of  material  advantage 
to  both  the  shipper  and  carrier  in  expediting  movements,  and  pro- 
vided such  estimated  weights  are  just  and  reasonable,  we  can  see  no 
objection  to  their  maintenance. 

Upon  consideration  of  all  the  facts  and  circumstances  of  record, 
we  are  of  the  opinion  and  find  that  the  defendant's  rule  under  scale  M 
above  referred  to  estimating  the  weight  of  a  case  of  30  dozen  eggs  at 
55  pounds  is  unjust  and  unreasonable  to  the  extent  that  it  exceeds 
53  pounds,  which  weight  will  be  prescribed  as  the  maximum  for  the 
future.  We  further  find  that  the  complainant  received  a  carload 
of  eggs  in  accordance  with  the  foregoing  statement  of  facts,  and  paid 
charges  thereon  on  an  estimated  total  weight  of  22,000  pounds,  herein 
found  to  have  been  unreasonable;  that  said  complainant  has  been 
damaged  to  the  extent  of  the  difference  between  the  amount  which 
it  did  pay  and  the  amount  which  it  would  have  paid  at  the  rate  of  $3 
per  100  pounds  on  an  estimated  total  weight  of  21,200  pounds  above 
found  reasonable,  and  that  it  is  therefore  entitled  to  an  award  of 
reparation  in  the  sum  of  $24  with  interest  from  July  22,  1909. 

An  order  in  accordance  with  these  conclusions  will  be  entered. 
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C.  M.  McCLUNG  &  COMPANY  ET  AL. 

v. 

LOUISVILLE   &  NASHVILLE   RAILROAD   COMPANY 

ET  AL. 


Submitted  December  19,  1011.    Decided  May  7,  1919. 


Kate  of  28  cents  i>er  100  pounds  on  carload  shipments  of  sheet-Iron  roofing 
from  Newport,  Ky.,  and  Cincinnati,  Ohio,  to  Knoxvllle,  Tenn.,  not  found 
to  have  been  unreasonable  or  discriminatory. 

S.  J.  Bolton  for  complainants. 

Nelson  W.  Proctor  for  Louisville  &  Nashville  Railroad  Company. 

Charles  J.  Rixey,  jr.^  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company. 

Claudian  B.  Northrup  and  Alex.  M.  Bull  for  Southern  Bail  way 
Company. 

Rbpoitt  of  the  Commission. 

By  the  Commission  : 

The  complainant  corporations  are  engaged  in  buying  and  selling 
hardware,  etc.,  with  headquarters  at  Knoxville,  Tenn.  By  an  origi- 
nal petition,  filed  April  10,  1911,  complainant  C.  M.  McClung  A 
Company  alleges  that  defendants,  Louisville  &  Nashville  Railroad 
Company  and  Southern  Railway  Company,  charged  an  unreason- 
able and  discriminatory  rate  for  the  transportation  of  eight  carloads 
of  sheet-iron  roofing  from  Newport,  Ky.,  to  Knoxville,  Tenn. 

By  supplemental  petition,  filed  August  11,  1911,  complainant 
C.  M.  McClung  &  Company  prefers  a  similar  charge  against  the 
Louisville  &  Nashville  Railroad  Company,  Southern  Railway  Com- 
pany, and  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany as  to  one  carload  of  sheet-iron  roofing  carried  from  Newport, 
Ky.,  to  Knoxville,  Tenn. ;  and  complainant  W.  W.  Woodruff  Hard- 
ware Company  alleges  that  said  defendants  charged  an  unreasonable 
and  discriminatory  rate  for  the  transportation  of  two  carloads  of 
sheet-iron  roofing  to  Knoxville,  Tenn.,  one  of  which  originated  at 
Niles,  Ohio,  the  other  at  Newport,  Ky.  As  to  the  shipment  from 
Niles,  Ohio,  only  the  rate  south  of  Cincinnati  is  in  issue.  On  August 
28,  1911,  the  original  complaint  was  amended  by  bringing  in  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company  as  an 
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additional  defendant.  Complainants  seek  reparation  and  the  estab- 
lishment of  lower  rates  for  the  future. 

The  shipments  involved,  consisting  of  common  black  sheet  roofing, 
moved  during  the  period  April  9,  1909,  to  January  9,  1911,  and  were 
consigned  to  complainants  as  above  set  forth.  Charges  were  col- 
lected in  each  instance  based  upon  a  rate  from  Newport,  Ky.,  of 
23  cents  per  100  pounds,  carload  minimum  weight  40,000  pounds,  and 
a  similar  rate  from  Cincinnati,  Ohio,  on  the  shipment  from  Niles, 
Ohio. 

Southern  classification  No.  38,  in  force  when  the  shipments  moved, 
rated  both  iron  roofing  and  sheet  iron  sixth  class,  but  there  were 
commodity  rates  from  Newport  and  Cincinnati  to  Knoxville  of  28 
cents  on  iron  roofing  and  20  cents  on  sheet  iron.  Complainants9 
contention  is  that  the  two  articles  are  not  so  dissimilar  in  character 
and  value  as  to  justify  the  application  of  any  higher  rate  to  the 
roofing.  Complainants  testified  that  corrugated  roofing  iron  is 
nothing  but  sheet  iron  corrugated,  and  galvanized-iron  roofing  is 
galvanized  sheet  iron;  that  the  material  is  identical  and  the  prices 
practically  the  same,  dependent  upon  the  gauge  or  thickness  of 
the  iron;  that  sheet  iron  is  used  in  manufacturing,  some  of  the 
products  thereof  being  coal  hods,  sheet-iron  buckets,  etc.,  and  to  some 
extent  in  the  roofing  and  siding  of  buildings,  while  roofing  is  used 
only  for  roofing  and  siding  purposes.  At  the  same  time  they  con- 
ceded a  difference  in  the  two  articles,  and  admitted  that  sheet  iron 
would  require  painting  or  other  preparation  to  satisfactorily  adapt 
it  for  use  as  roofing. 

Defendants  deny  that  sheet  iron  and  iron  roofing  are  the  same  in 
trade  or  commerce,  and  show  the  successive  stages  of  fabrication 
from  raw  material  to  iron  bars;  the  manufacture  of  sheet  iron  from 
bars,  and  the  use  of  sheet  iron  in  making  corrugated  and  galvanized 
roofing,  claiming  that  roofing  is  a  product  of  sheet  iron.  They  aver 
that  the  rate  attacked  is  reasonable  and  just,  because  it  is  lower  than 
the  class  rate  which  would  apply  were  there  no  commodity  rate  in 
effect,  and  which  might  reasonably  be  applied  but  for  competition; 
because  it  is  lower  than  the  general  average  of  rates  from  Cin- 
cinnati and  Newport  to  Knoxville;  lower  than  the  rates  fixed  by 
various  southern  state  railroad  commissions  for  the  transportation 
of  roofing  iron  intrastate  for  like  distances;  lower  than  the  local 
scale  rates  of  various  southern  roads  for  the  same  distances;  lower 
than  the  rates  formcrlv  in  effect,  under  which  this  traffic  moved 
freelv  for  vears;  and  because  it  is  the  same  as  the  rate  to  Chatta- 
nooga,  Tenn.,  where  Knoxville  encounters  its  strongest  competition. 

In  explanation  of  the  rate  of  20  cents  on  sheet  iron  it  is  shown  that 
the  reduction  was  forced  by  competition.  For  many  years  the  class 
rate  of  30  cents  applied  to  both  sheet  iron  and  iron  roofing.    On  July 
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1, 1907,  as  a  part  of  a  general  readjustment  of  rates  from  the  Buffalo- 
Pittsburgh  zone,  eastern  and  Virginia  cities,  and  Ohio  and  Missis- 
sippi River  crossings  to  the  principal  southeastern  common  and 
basing  points,  commodity  rates  were  established  on  these  articles, 
including  a  rate  of  23  cents  to  Knoxville  and  Chattanooga  and  re- 
lated group  points.  Previously  to  that  date  manufacturers  at  Jack- 
son and  Nashville,  Tenn.,  for  competitive  reasons,  had  sought  and 
were  granted  low  rates  on  sheet  iron,  the  rate  from  Cairo  on  ship- 
ments from  Pittsburgh  being  made  10$  cents.  This  was  followed 
by  demand  of  Chattanooga  interests  to  be  put  in  position  to  compete, 
and  a  20-cent  rate  to  that  point  was  established.  From  Ohio  and 
Mississippi  River  crossings  Knoxville  rates  are  usually  made  the  same 
as  to  Chattanooga,  and,  acceding  to  demands  of  the  manufacturers 
at  Knoxville  for  restoration  of  the  usual  relationship,  the  20-cent  rate 
was  made  effective  to  that  point  on  May  16,  1908. 

The  tariffs  on  file  with  the  Commission  establish  the  fact  that  in 
many  sections  of  the  country,  including  southeastern  territory,  sheet 
iron  and  iron  roofing  are  in  classifications  and  commodity  lists 
grouped  together  and  given  the  same  rates,  and  this  is  true  with 
respect  to  the  rate  north  of  Cincinnati  on  shipments  from  Niles, 
Ohio.  As  to  traffic  from  Newport  and  Cincinnati  to  Knoxville,  how- 
ever, through  stress  of  competition,  carriers  have  removed  sheet  iron 
from  its  usual  relation  and  made  lower  rates  thereon.  Does  this  fact 
warrant  -a  finding  that  the  rate  on  another  and  different  article,  which 
does  not  compete  with  sheet  iron,  must  also  be  lowered  and  kept  on 
the  same  footing,  in  the  absence  of  any  showing  that  the  rate  attacked 
is  unreasonable?    We  think  not. 

It  is  true  that  in  trade  journals  roofing-iron  prices  are  quoted  under 
the  general  head  of  "  sheets,"  and  there  is  but  little  variation  in  the 
prices  of  sheet  iron  and  roofing  iron  of  the  same  grades;  but  the 
record  clearly  indicates  that  in  trade  there  is  no  competition  between 
the  two;  that  competitive  transportation  conditions  brought  about 
the  low  rate  on  sheet  iron,  and  that  these  conditions  do  not  exist 
with  respect  to  roofing  iron. 

As  a  general  rule,  there  is  no  objection  to  a  reasonable  differential 

between  the  rates  on  material  and  the  manufactured  products  thereof. 

These  commodities  here  involved  bear  to  a  degree  the  relation  of  raw 

material  and  products,  and  the  difference  in  the  rates  is  not  found  to 

l>e  undue.     It  follows  that  the  complaint  must  be  dismissed,  and  it 

will  be  so  ordered. 
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1.  Where  a  railroad  has  a  wharf  to  which  its  tariffs  offer  delivery  and  at  which  part 

of  the  shipping  public  is  served  such  a  wharf  becomes  a  public  terminal,  and 
if  all  shippers  are  not  given  access  to  it  by  the  boats  they  choose  to  employ,  it 
then  becomes  the  carrier's  duty  to  make  delivery  at  other  available  docks  at 
the  same  rate. 

2.  A  railroad  has  a  right  to  reserve  wharves  for  its  own  use  and  for  the  use  of  such 

water  carriers  as  it  prefers,  provided  it  affords  to  the  public  access  to  equal 
facilities  elsewhere  at  equal  rates. 

3.  Where  a  rail  carrier  making  a  rate  to  a  port  institutes  a  practice  of  authorizing  its 

agents  to  issue  bills  of  lading  for  water  lines  it  must  extend  such  practice  to 
all  water  lines  under  reasonable  regulations. 

William  H.  Armbrecht  and  Luther  M.  Walter  for  complainants. 
/?.  Walton  Moore  and  S.  R.  Prince  for  defendants. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  Southern  Railway  and  the  Mobile  &  Ohio  Railroad  own  docks 
at  Mobile,  to  which  they  make  ship-side  delivery  on  export  traffic. 
They  publish  rates  to  and  from  these  docks,  which  include  not  only 
the  service  of  carriage  to  Mobile,  but  the  supplemental  service  of 
switching  to  their  own  wharves,  the  use  of  the  docks,  and  the  unload- 
ing of  the  cars.  For  these  services  they  make  no  separate  terminal 
charge,  the  value  of  the  services  being  included  in  the  one  published 
rate  to  or  from  the  side  of  the  ship.  It,  therefore,  can  not  be  ascer- 
tained how  much  the  railroad  charge  may  be  for  the  delivery  to 
another  carrier  at  Mobile  when  the  shipment  is  destined  to  some  other 
dock.  These  roads  not  only  extend  this  service  to  their  own  docks, 
but  to  the  docks  of  each  other;  that  is  to  say,  the  Southern  will  give 
delivery  at  ship-side  on  the  Mobile  &  Ohio  docks  at  the  published  rate 
for  ship-side  delivery,  paying  out  of  its  rate  to  the  port  whatever 
charges  may  arise  because  of  such  service  by  the  Mobile  &  Ohio,  and 
the  Mobile  &  Ohio  delivers  similarly  at  Southern  docks.  They  also 
absorb  the  charges  for  delivery  over  the  city  dock,  a  municipal  wharf 
in  close  proMmitv  to  tjie  Southern  and  Mobile  &  Ohio  docks. 
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The  upshot  of  this  arrangement  is  to  make  these  docks  the  water- 
side terminals  of  these  two  railroads  at  which  ships  may  call  for  the 
receipt  or  delivery  of  freight,  and  from  and  to  which  a  uniform  rate 
on  export  and  import  traffic  obtains.  These  wharves  thus  become 
railroad  facilities — freight  stations  analogous  to  team  tracks  or  sheds 
for  a  certain  kind  of  traffic. 

But  these  facilities  are  not  adequate  to  all  of  the  demands  of  Mobile 
traffic.  Ships  call  at  Mobile  which  can  not  find  room  at  any  of 
these  water  terminals,  although  bearing  freight  for  these  railroads 
or  seeking  freight  carried  by  them.  These  ships  have  been  denied 
access  to  the  railroad  docks  because  such  docks  are  given  over  to 
certain  preferred  lines  of  steamships  with  which  the  railroads  have 
special  arrangements.  They  are  thus  forced  to  berth  at  other  docks 
on  the  water  front  for  lack  of  room  at  the  Southern  and  Mobile  & 
Ohio  docks,  and  when  forced  to  other  wharves  the  shipper  over 
these  railroads  is  compelled  to  pay  a  series  of  charges  for  switching, 
docking,  and  unloading  in  addition  to  the  export  rate  from  the 
interior  point  to  Mobile.  Thus  the  shipper  desirous  of  securing  the 
lowest  rate  is  compelled  to  ship  over  those  lines  of  steamships  pre- 
ferred by  the  railroads  and  with  which  they  connect.  The  only  alter- 
native is  to  pay  twice  for  the  service  of  ship-side  delivery — once 
in  the  rate  made  by  the  railroad  to  ship-side  ("ship-side"  here  mean- 
ing the  delivery  described  above)  and  again  in  the  switching  and 
handling  of  his  car  to  and  at  some  other  dock. 

This  condition  has  not  always  obtained  at  Mobile.  Until  some 
two  years  ago  the  Southern  and  Mobile  &  Ohio  gave  ship-side  delivery 
upon  their  export  rate  to  any  dock  in  Mobile  at  the  ship-side  rate.  In 
1910,  however,  through  private  enterprise,  the  Turner-Hartwell  docks 
were  built,  which  it  appears  the  Mobile  &  Ohio  sought  to  lease,  and 
failing  in  this  effort  the  defendants  have  withdrawn  their  former  prac- 
tice of  absorbing  switching  and  other  costs  to  and  from  the  other 
docks,  so  that  at  this  time  if  a  shipper  wishing  to  unload  import 
traffic  at  Mobile  berths  at  the  Turner-Hartwell  dock,  the  freight 
destined  inland  must  pay  a  total  charge  higher  than  that  which  would 
be  imposed  had  the  shipper  been  able  to  land  his  freight  at  a  wharf 
reached  bv  either  of  these  carriers. 

Furthermore  (and  tliis  is  the  second  serious  cause  of  complaints  if 
freight  is  destined  via  some  other  wharf  from  an  interior  point,  these 
railroads  will  not  issue  a  so-called  through  bill  of  lading,  although  if 
the  shipment  passes  over  one  of  their  own  wharves  and  is  carried  to 
Europe  by  one  of  the  preferred  lines  of  ships,  such  bill  of  lading  will  be 
given.  The  complainants  urge  that  this  practice  tends  to,  and  does  in 
fact,  limit  the  export  traffic  of  Mobile  to  those  ships  which  the  rail 
carriers  may  choose  to  favor,  and  the  record  certainly  sustains  tha 
contention. 
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The  railroads  make  answer  that  they  may  prefer  one  boat  line 
over  another  for  their  own  protection.  But  three  facts  appear  of 
record  which  cast  doubt  upon  the  good  faith  of  such  defense:  In  the 
first  place  the  through  bill  of  lading  given  by  the  railroad  expressly 
limits  its  liability  to  the  land  haul  and  is  in  fact  two  separable  bills, 
one  applying  on  the  rail  haul  and  one  to  the  water  haul.  In  the 
second  place  these  roads  refuse  to  give  through  bills  of  lading  in 
connection  with  the  Elder-Dempster  line  at  Mobile,  presumably 
upon  the  ground  that  such  line  is  not  reliable,  while  giving  through 
bills  via  the  same  line  at  New  Orleans.  And  again  through  both 
New  Orleans  and  Galveston,  the  Gulf  competitors  of  Mobile,  as  well 
as  through  North  Atlantic  ports  generally,  such  practice  of  through 
billing  seems  to  have  proved  altogether  practicable.  The  Mobile  & 
Ohio  itself  issues  through  billing  as  to  all  ships  applicable  via  New 
Orleans. 

These,  then,  are  the  things  desired  by  the  Mobile  Chamber  of  Com- 
merce :  That  the  Southern  and  the  Mobile  &  Ohio  railroads  shall  make 
all  wharves  in  Mobile  serviceable  to  the  export  and  import  traffic  of 
that  port,  either  by  making  the  expense  of  ship-side  delivery  the  same 
to  all,  or  by  separately  stating  the  nature  of  the  terminal  service  given 
by  the  railroads  in  what  is  known  as  ship-side  delivery  and  establishing 
separately  the  charges  therefor,  so  that  those  shippers  who  do  not 
wish  that  service  or  can  not  get  it  by  these  railroads,  but  do  wish 
similar  service  elsewhere,  may  not  be  forced  to  pay  extra  therefor;  and 
that,  in  any  event,  through  bills  of  lading  if  given  via  one  route  shall 
be  given  via  others  within  reasonable  limitations. 

We  are  porsuadod  that  where  a  railroad  has  a  wharf  at  which  its 
tariffs  offer  delivery  and  at  which  part  of  the  shipping  public  is 
served,  but  to  which  it  does  not  give  all  access,  it  must  make  delivery 
at  the  same  rate  at  some  other  wharf.  This  reasoning  meets  with 
the  answer  that  the  docks  of  the  carriers  are  private  facilities  of 
the  railroad  so  that  the  railroad  has  the  right  to  reserve  its  docks 
for  the  use  of  only  such  ships  as  it  prefers,  which  we  understand 
to  be  the  conclusion  of  the  Supreme  Court  in  the  Pensacola  case, 
L.  &  N.  R.  R.  Co.  v.  West  Coast  Naval  Stores,  108  U.  S.,  483.  It  does 
not  appear  from  the  opinion  in  that  case,  however,  or  from  the 
pleadings,  that  the  railroad  held  out  by  its  tariffs  to  give  ship-side 
delivery  at  its  wharf  upon  a  through  rate.  The  question  raised  in 
that  case  was  whether  a  shipper  had  the  right  at  common  law  to 
have  such  vessel  as  he  might  select  call  at  defendant's  wharf  for 
his  goods.  The  Supreme  Court  held  that  he  had  not,  and  that 
the  defendant  railroad  could  limit  the  use  of  its  wharf  under  the 
common  law  to  such  vessels  as  it  chose,  because  (1)  the  wharf  was 
not  a  public  but  a  private  facility  erected  for  the  purpose  of  more 
conveniently  procuring  the  transportation  of  goods  beyond  its 
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and  (2)  "The  defendant  had  a  right  to  choose  its  own  agencies  and 
grant  to  them  the  exclusive  privilege  of  access  to  its  own  wharf, 
which  it  built  only  for  the  purpose  of  continuing  the  transportation 
of  goods  which  it  had  transported  to  the  end  of  its  line."  In  con- 
sidering this  case  the  fact  is  to  be  borne  in  mind  that  it  was  not 
brought  under  any  provision  of  the  act  to  regulate  commerce,  the 
plaintiff  resting  its  case  entirely  upon  what  it  claimed  to  be  a  common- 
law  right  and  expressly  disclaiming  its  reliance  upon  federal  statute. 

It  is  our  view  that  this  decision  is  not  to  be  regarded  as  controlling 
in  the  present  case.  That  this  proposition  may  be  made  clear,  we 
will  examine  the  reasons  upon  which  the  Supreme  Court  rested  the 
decision  rendered.  As  to  the  character  of  these  wharves,  there  is  no 
doubt  that  at  common  law  on  the  facts  presented  to  the  court  the 
wharves  in  question  were  private.  As  the  court  found;  the  defendant 
had  provided  adequate  depots  elsewhere  in  Pensacola  for  the  deliver? 
of  domestic  freight,  and  these  wharves  were  used  for  the  performance  of 
an  additional  service  which  it  had  undertaken,  but  as  to  which  it  owed 
no  duty  to  the  public  under  the  common  law.  By  section  1  of  the  act 
to  regulate  commerce  as  amended  in  1906  it  is  now  provided  that  the 
term  "railroad"  shall  include  "all  switches,  spurs,  tracks,  and  ter- 
minal facilities  of  every  kind  used  or  necessary  in  the  transportation 
of  the  persons  or  property  designated  herein ;  and  also  all  freight  de- 
pots, yards,  and  grounds  used  or  necessary  in  the  transportation  or 
delivery  of  any  of  said  property."  And  the  term  "transportation" 
is  defined  as  including  "all  services  in  connection  with  the  receipt, 
delivery,  elevation  and  transfer  in  transit,  ventilation,  refrigeration  or 
icing,  storage,  and  handling  of  property  transported ;  and  it  shall  be  the 
duty  of  every  carrier,  subject  to  the  provisions  of  this  act,  to  provide 
and  furnish  such  transportation  upon  reasonable  request  therefor,  and 
to  establish  through  routes  and  just  and  reasonable  rates  applicable 
thereto." 

Further,  in  the  same  section  it  is  made  the  duty  of  all  common 
carriers  "subject  to  the  provisions  of  this  act  to  establish,  observe, 
and  enforce  just  and  reasonable  regulations  affecting  classifications, 
rates,  or  tariffs,  *  *  *  bills  of  lading,  the  manner  and  method 
of  presenting,  marking,  packing,  and  delivering  property  for  trans- 
portation, the  facilities  for  transportation,  and  all  other  matters 
relating  to,  or  connected  with,  the  receiving,  handling,  transporting, 
storing,  and  delivery  of  property  subject  to  the  provisions  of  this  act 
which  may  be  necessary  or  proper  to  secure  the  safe  and  prompt 
receipt,  handling,  transportation,  and  delivery  of  property  subject 
to  the  provisions  of  this  act  upon,  just  and  reasonable  terms,  and  every 
such  unjust  and  unreasonable  classification,  regulation,  and  practice 
with  reference  to  commerce  between  the  states  and  foreign  coun- 
tries is  prohibited  and  declared  to  be  unlawful."     Under  section  15  as 
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amended  in  1910  the  Commission  is  empowered  to  determine  and 
prescribe  what  will  be  the  just,  fair,  and  reasonable  regulation  or 
practice  which  shall  be  thereafter  followed  by  the  carrier  as  to  the 
services  which  the  carrier  is  required  to  give  under  section  1. 

It  must  be  clear  that  if  language  can  be  used  which  will  bring  within 
the  jurisdiction  of  the  Commission  all  rates,  regulations,  and  prac- 
tices of  the  carrier  touching  the  receipt  or  delivery  of  freight  and  by 
all  facilities,  such  language  may  be  found  in  the  provisions  of  the 
present  act,  which  effected  a  complete  change  in  the  law  as  affecting 
such  interstate  carriers. 

As  to  the  second  principle  upon  which  the  Pensacola  decision  was 
based  the  court  cited  a  number  of  cases.  A.,  T.  cfe  S.  F.  Ry.  Co.  v.  D.  <h 
N.  O.'Ry.  Co.,  110  U.  S.,  667;  Q.,  C  &  S.  F.  Ry.  Co.  v.  Miami  S.  8. 
Co.,  86  Fed.,  407;  Little  Rock,  etc.,  R.  R.  Co.  v.  St.  L.  8.  W.  Ry.  Co.,  63 
Fed.,  775.  An  examination  of  these  cases  discloses  that  each  of  them 
involved  the  question  whether  a  carrier  could  be  required  to  enter 
into  through  routing  and  through  billing  arrangements  with  a  con- 
necting carrier,  and  in  each  case  the  court  held  that  at  common  law 
such  arrangements  were  purely  a  matter  of  private  contract  between 
the  carriers,  and  that  this  rule  had  not  been  altered  by  statute;  but 
each  of  these  cases  pointed  to  the  English  railway  and  canals  act, 
which  since  1873  had  empowered  the  British  railway  and  canal  com- 
mission to  require  the  establishment  of  through  routing  and  through 
billing  arrangements  between  connecting  carriers,  whereas  such  a  rule 
had  not  been  imposed  by  statute  upon  the  carriers  in  the  United 
States.  Subsequent  to  these  decisions,  however,  Congress  by  section 
15  as  amended  in  1906  enacted  provisions  similar  to  those  in  the 
English  act  as  to  through  routing  and  billing,  and  thus  imposed  on  the 
railroads  the  obligations  which  the  courts  in  those  cases  properly 
held  not  to  have  existed  before.  The  point  we  would  make  clear  is 
that  in  the  Pensacola  case  the  Supreme  Court  based  its  decision  on 
common-law  principles  and  precedents  which  have  been  superseded 
by  subsequent  amendments  to  the  act  to  regulate  commerce,  and  that 
no  provision  of  the  act  to  regulate  commerce  was  involved  in  the 
decision  of  the  Pensacola  case,  supra. 

The  fundamental  distinction  between  the  problem  presented  in  this 
case  and  that  considered  by  the  supreme  court  in  the  Pensacola  case 
is  that  here  the  rail  carriers  have  simply  undertaken  to  transport  to 
ship-side,  and  the  question  is  as  to  their  duty  in  administering  their 
facilities  for  ship-side  delivery  under  their  tariffs,  whereas  it  appears 
that  the  court  in  the  Pensacola  case  considered  the  Louisville  & 
Nashville  to  have  undertaken  transportation  beyond  those  wharves, 
and  the  question  was  as  to  the  right  of  a  carrier  to  select  its  own 
agents  to  assist  it  in  rendering  such  transportation  beyond  its  own 
line.     That  the  latter  question  was  the  one  considered  by  the  court 
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seems  clear,  for  in  summarizing  the  plaintiff's  argument  the  court 

said: 

But  the  wharf  has  been  erected  to  enable  defendant  to  more  conveniently  carry  on 
contracts  for  transportation  beyond  its  own  line  which  it  was  not  compelled  Co  nafct 
and  which  it  could  carry  out  by  such  agencies  as  it  chose.    (Page  495.) 

And  in  its  opinion  the  court  said: 

Having  the  right,  as  the  authorities  prove,  to  decide  what  agency  it  would  employ  far 
the  purpose  of  transporting  goods  beyond  its  own  line,  and  not  being  bound  to  enter 
into  contracts  or  arrangements  with  one  person  or  carrier  because  it  had  to  contracted 
or  arranged  with  another,  we  think  it  follows  that  defendant  was  not  obliged  to  permit 
the  public  to  have  access  to  its  wharf  built  for  the  purpose  stated,  simply  because  it  granted 
such  permission  to  those  with  whom  it  made  arrangements  of  the  kind  set  forth  in 
the  plea.  While  refusing  to  make  any  agreement  with  defendant  for  the  further  trans- 
portation of  plaintiff's  goods  beyond  Pensacola,  plaintiff  nevertheless  claims  the  right 
to  use  the  wharf  erected  by  defendant  for  its  own  purposes.    This  can  not  be  sustained. 

Furthermore  the  court  in  support  of  its  conclusion  that  the  Louis- 
ville &  Nashville  Railroad  had  a  right  to  make  preferential  contracts 
with  certain  connecting  water  carriers,  cited  the  Express  Company 
cases,  117  l:.  S.,  1,  which  announced  the  doctrine  that  so  long  as  a 
carrier  discharges  its  public  duty  it  is  of  no  concern  to  the  shipper 
what  agency  it  may  select  to  assist  it  in  so  doing. 

Evidently  the  court  had  in  mind,  not  such  contracts  by  the  Mobil* 
&  Ohio  and  the  Southern  Railway  as  are  now  before  us  for  transpor- 
tation to  Pensacola  ship-side,  but  contracts  by  the  Louisville  & 
Nashville  Railroad  for  transportation  through  Pensacola  to  other 
ports.  In  the  present  record  it  is  clear  that  the  undertaking  of  the 
railroad  is  simply  to  carry  and  make  delivery  to  ship-aide.  It  does 
not  undertake  on  its  own  account  to  carry  beyond  Mobile,  and  there- 
fore there  is  no  question  presented  as  to  its  right  to  select  an  agent 
for  such  continued  transportation.  It  is  to  be  clearly  understood 
that  by  the  so-called  through  bill  of  lading  to  foreign  ports  the  lia- 
bility of  the  rail  carrier  is  expressly  limited  to  the  rail  haul  and  its 
undertaking  is  completed  upon  delivery  to  the  steamship  or  at  the 
steamship  pier.  What  the  Mobile  &  Ohio  Railroad  undertakes  to 
do  by  making  preferential  contracts  is  not  to  select  agents  to  assist 
it  in  the  performance  of  a  public  duty,  for  it  assumes  no  duty  to 
undertake  ocean  carriage,  but  by  such  contracts  it  attempts,  after  it 
has  completed  its  transportation  duty,  to  coerce  shippers  into  employ- 
ing a  particular  water  line  in  a  distinct  undertaking.  Obviously, 
therefore,  the  situation  now  presented  is  entirely  different  from  that 
considered  in  the  West  Coast  case  and  the  cases  upon  which  it  was 
based. 

While  throughout  the  hearing  the  case  appeared  to  base,  so  far  as 

the  defendants  were  concerned,  upon  the  theory  of  the  Pensacola 

.  such  theory  was  apparently  abandoned  upon  argument,  and  the 

nent  was  made  by  counsel  that  any  shipper  could  have  access 
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to  the  railroad  docks  so  long  as  this  did  not  interfere  with  the  definite 
sailings  of  the  preferred  lines.  Such  statement  appears  to  be  con- 
sistent with  the  tariff  provision  which  reads:  "The  rates  named 
herein  apply  to  ship-side  and  include  all  expenses  necessary  to  make 
such  delivery  except  as  herein  noted.  Rates  named  herein  will  apply 
via  the  Mobile  &  Ohio  Railroad  as  follows,  only  to  Mobile,  Ala.,  on 
traffic  delivered  over  wharves  reached  by  the  rails  of  the  Mobile  & 
Ohio  Railroad  or  Southern  Railway."  (See  appendix  to  this  report 
for  further  provisions.) 

We  can  not  regard  the  Mobile  docks  of  the  defendants  in  any  other 
light  than  as  public  terminals.  These  carriers  make  their  rates  to  apply 
from  point  of  origin  to  the  ship's  side  at  those  docks.  The  necessary 
implication  arising  from  the.se  facts  is  that  access  must  be  given  to 
these  wharves  by  whatever  ship  the  shipper  chooses  to  have  his 
freight  carried  from  the  wharf  so  long  as  such  access  may  be  safely 
and  properly  given.  A  railroad  may  not  have  a  preferred  line  of 
steamships  to  the  exclusion  of  other  ships.  Without  doubt  it  may 
prefer  one  line  and  have  more  intimate  relationship  with  such  line 
than  with  others,  but  its  duty  as  a  common  carrier  by  rail  can  not  be 
neglected  because  of  such  arrangements.  It  may  set  aside  one  or  more 
docks  for  the  use  of  such  allied  lines  so  long  as  such  practice  does  not 
conflict  with  its  duty  to  give  delivery  at  these  docks  to  whomsoever 
may  apply  for  the  freight  properly  deliverable  at  that  point.  If  it 
chooses  to  give  up  its  entire  dock  facilities  to  some  particular  line,  it 
may  do  so,  but  it  must  make  delivery  upon  equal  terms  to  other  ships 
at  that  port,  for  it  has  undertaken  to  deliver  the  freight  it  transports 
at  the  ship's  side.  As  recently  stated  in  Baker-Whiteley  Coal  Co.  v. 
B.  <{•  0.  R.  R.  Co.,  188  Fed.,  412,  "that  a  railroad  company  has  the 
right  to  keep  a  pier  for  its  own  use  and  for  the  use  of  such  transpor- 
tation lines  as  have  contracts  with  it  for  transshipment,  can  not  be 
denied,  provided  it  affords  to  the  public  reasonable  facilities  else- 
where at  equal  rates  for  the  receipt  of  coal  shipped  over  its  road  to 
Baltimore  to  be  there  transshipped."  In  other  words,  a  railroad  has 
certain  primary  duties  which  it  must  discharge  to  the  shipping  public 
before  it  is  free  to  exclude  this  public  from  any  of  the  facilities  which 
it  uses  or  controls  in  the  performance  of  its  public  duties.  It  need 
not  make  a  rate  to  ship-side  unless  its  lines  extend  there;  but,  making 
such  rate,  and  having  such  facilities,  it  must  give  the  shipper  access 
to  the  terminal  to  receive  the  traffic;  and  it  may  no  more  discrimi- 
nate as  between  shippers  at  a  wharf  than  it  may  lawfully  discriminate 
as  between  trucks  at  a  freight  shed. 

These  defendants  need  not  furnish  ship-side  delivery  upon  a  through 
rate  unless  they  so  desire.  They  may  make  their  rates  to  Mobile 
proper  and  charge  an  added  rate  for  the  ancillary  service  which  they 
give  to  their  own  docks,  or  the  city  dock,  or  the  Turner-Hartwell 
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dock,  stating  these  rates  separately.  If  they  undertake  to  give  serv- 
ice at  their  docks  on  these  separately  established  terminal  rates 
applicable  to  ship-side  delivery,  they  must  allow  all  who  pay  them  to 
take  advantage  of  them;  there  can  be  no  such  thing  as  a  terminal 
which  is  not  a  public  terminal — a  rate  charged  which  only  applies  to 
certain  favored  connections — unless  a  like  rate  is  made  to  some  other 
dock  or  facility  where  a  like  service  is  rendered.  We  shall  not  call 
upon  the  carriers  to  state  their  terminal  charges  separately,  but  this 
appears  to  us  most  consonant  with  what  the  Supreme  Court  said  in 
the  Union  Stockyards  case,  215  U.  S.,  98. 

There  is  here  present  a  further  contention  that  there  is  a  discrim- 
ination as  between  the  two  carriers  defendant  in  giving  service  to 
the  dock  of  one  railroad  company  or  to  that  of  the  other  while  not 
extending  the  same  arrangement  to  the  other  railroad  carriers  and 
docks  at  Mobile.  This,  however,  we  do  not  think  an  undue  dis- 
crimination, inasmuch  as  a  shipper  is  not  entitled  to  have  all  the 
carriers  at  Mobile  unite  in  this  dock  service  at  a  common  rate.  All 
we  may  properly  hold  is  that  the  carriers  defendant  must  make  their 
wharves  available  to  the  ships  to  which  the  shipments  are  destined 
on  the  rate  they  charge  for  ship-side  delivery,  and  they  may  do  this 
at  any  wharf  there,  reserving  their  own  docks  for  certain  lines  of 
ships  and  giving  delivery  at  whatever  other  docks  they  choose. 

As  to  the  discrimination  in  the  matter  of  through  billing  as  between 
shippers  who  desire  to  have  ship-side  delivery  on  export  traffic  at 
Mobile,  we  find  that  the  practice  of  withholding  through  bills  of 
lading,  excepting  as  to  certain  preferred  water  lines,  is  undue  and 
illegal  discrimination.  There  is  no  legal  obligation  on  a  rail  carrier 
to  give  a  through  bill  of  lading  covering  movement  by  water  beyond 
its  line.  Such  practice  is,  however,  of  great  advantage  to  shippers, 
and  if  given  in  the  name  of  one  boat  line  should  be  given  in  the  name 
of  others  who  are  similarly  circumstanced.  A  railroad  may  entirely 
destroy  the  export  traffic  of  a  port  by  refusing  to  issue  through  bills 
of  lading;  and  to  say  that  it  may  exercise  this  great  power  wantonly 
and  arbitrarily  is  contrary  to  the  spirit  and  letter  of  this  law. 

The  defendants  object  that  they  should  be  free  to  select  from  the 
many  water  carriers  the  few  that  they  deem  reliable  and  give  through 
routing  only  by  such.  If  the  carrier  were  concerned  solely  with  the 
best  interests  of  the  shipper  its  dictum  as  to  which  water  carriers  are 
responsible  might  be  of  value.  As  a  matter  of  fact,  however,  it  is 
patent  that  the  defendants  in  selecting  particular  water  lines  for  their 
bounties  are  not  primarily  concerned  with  the  responsibility  and 
reliability  of  such  lines,  as  the  experience  of  the  Elder-Dempster  line 
with  these  defendants  shows.  The  Elder-Dempster  line  formerly  had 
a  through  billing  Arrangement  with  the  defendants  from  Mobile  to 
rope.     In  1910  the  Mobile  Liners  (Incorporated)  was  given  this 
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contract.  The  Elder-Dempster  line  has  since  sought  to  renew  this 
arrangement  at  Mobile,  but  has  been  refused.  Shippers  who  have 
sought  to  route  via  the  Elder-Dempster  line  from  Mobile  have  been 
refused  through  billing,  although  by  this  route  the  rate  may  well  be 
cheaper  than  by  the  Mobile  Liners.  There  is  no  question  as  to  the 
responsibility  of  the  Elder-Dempster  line.  It  owns,  according  to  the 
record,  over  100  ships.  Indeed,  the  defendant  is  a  party  to  through 
bills  of  lading  by  this  very  steamship  line  via  New  Orleans  to  Europe. 
The  explanation  appears  in  a  frank  admission  of  defendants  to  be  sim- 
ply this:  The  defendants  for  competitive  reasons  desire  that  all  the 
export  shipments  which  they  bring  to  Mobile  shall  go  over  their 
wharves.  But,  as  the  record  shows,  the  normal  flow  of  traffic  would 
bring  to  Mobile  more  exports  than  their  docks  at  this  port  can  handle. 
Therefore  they  have,  to  an  extent  at  least,  pursued  a  policy  which 
results  in  diverting  such  exports  as  can  not  be  handled  under  present 
conditions  at  Mobile  to  ports  where  docks  controlled  by  them  or  by 
their  allies  can  handle  this  traffic. 

It  is  easy  to  be  misled  by  the  use  of  the  term  ''through  bill  of 
lading/'  for  it  implies  that  the  originating  carrier  has  undertaken  to 
carry  the  traffic  from  point  of  origin  to  an  ultimate  point  of  destina- 
tion— say,  from  Memphis  to  Liverpool — and  that  the  originating  car- 
rier under  the  present  law  is  responsible  for  the  fulfillment  of  this 
contract  of  carriage.  But  the  through  bill  of  lading  that  is  given  by 
the  rail  carriers  upon  movements  of  traffic  through  Mobile,  New 
Orleans,  or  Galveston  to  Europe  is  not  at  all  of  this  character.  It  is  a 
receipt  on  the  part  of  the  railroad  for  the  carriage  to  the  port  and  a 
receipt  by  the  ship  line  {or  the  carriage  from  the  port  to  Europe. 
This  receipt  for  carriage  beyond  the  port  is  not  given  in  the  name  of 
the  rail  carrier,  but  in  the  name  of  the  steamship  company,  the  agent 
of  the  railroad  as  a  matter  of  convenience  both  for  the  railroad,  the 
ship  company,  and  the  shipper  signing  what  is  in  reality  a  separate 
bill  of  lading,  which  is  attached  to  the  railroad  bill  of  lading.  The 
railroad  agent  at  Memphis,  for  instance,  signs  for  the  Mobile  &  Ohio 
and  makes  that  carrier  liable  for  the  safe  carriage  of  the  shipment  to 
Mobile,  and  by  authorization  of  the  ship  company  he  also  signs  for 
the  water  carrier.  But  if  the  shipment  were  lost  in  passing  from 
Mobile  to  Europe,  the  railroad  company  would  be  in  no  way  respon- 
sible, nor  would  the  ship  company  bear  any  portion  of  the  loss  if  the 
traffic  were  burned  on  its  movement  from  Memphis  to  Mobile.  This 
practico  of  making  a  divisible  bill  of  lading  showing  the  ultimate 
destination  of  the  shipment  by  water,  both  of  the  rates  Being  some- 
times stated  separately — the  rate  to  the  port  and  the  rate  from  the 
port,  or  only  one  rate  being  stated,  that  to  the  port — is  a  railroad 
practice  instituted  for  the  convenience  of  all  concerned.  The  ship 
line  is  operated  in  physical  connection  with  the  rail  line,  but  the  rail 
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-tier,  however,  we  recognize  the  right  of  a  railroad  line  to  reserve 
rtain  boat  lines  certain  of  its  water  terminals!  provided  such 
ations  do  not  effect  discrimination  against  traffic  destined  to 
waterside  terminus  and  to  be  carried  therefrom  by  other  boat 

*  That  the  carriers  defendant  shall  cease  to  discriminate  in  the 

nee  by  their  agents  of  so-called  through  bills  of  lading  on  export 

"c  moving  at  their  ship-side  rates.    We  do  not  say  that  the  car- 

-  defendant  shall  issue  through  bills  of  lading  of  the  character 

"in  described  in  the  name  of  all  ships  or  steamship  companies, 

*  that  the  service  they  give  to  the  shipper  in  the  interior  who 

-**  one  line  of  ships  from  the  port  shall  be  given  to  another 

•nper  who  wishes  to  use  a  different  line  of  ships  provided  both 

•as  of  ships  submit  to  the  same  reasonable  conditions  imposed  by 

'ft  rail  carrier.    That  is  to  say,  if  the  rail  carrier  wishes  authoriza- 

on  in  writing  from  the  ship  line  to  act  for  it,  or  wishes  to  impose  a 

"asonable  charge  for  the  making  of  the  separate  portion  of  the  bill 

i  lading  applicable  to  the  boat  line  it  may  enforce  such  regulations, 

iut  without  discrimination. 


APPENDIX. 

TARIFF  PROVISIONS  AS  TO  MOBILS  *  OHIO  RAILROAD  AND  SOUTHRRN  RAILWAY  DOOM 

AT  MOBILE. 

Hoemer's  I.  C.  C.  No.  A-116,  giving  commodity  rates  on  imports  from  ship-side  si 
Gulf  perts  to  interior  points. 

Item  3  providss: 

"  The  rates  named  herein  apply  from  ship-side  on  traffic  originating  in  foreign  coun- 
tries other  than  Europe,  Asia,  and  Africa  handled  on  through  rates  from  port  of  import 
to  final  destination." 

Hosmer's  I.  C.  C.  No.  A-127  in  Item  36  provides: 

"Rates  will  not  apply  via  the  Mobile  St  Ohio  except  to  Mobile,  New  Orleans,  and 
PortChalmette." 

Item  42  has  a  similar  provision  as  to  the  Southern  Railway. 

Supplement  No.  3  of  the  same  tariff,  effective  September  1, 1910,  Item  36,  provides: 

"Rates  will  not  apply  via  the  Mobile  St  Ohio  except  to  New  Orleans  and  Port 
Chalmette  except  that  the  Mobile  St  Ohio  will  apply  the  rates  on  traffic  arriving  at 
Mobile  via  this  line  to  ship-side  only  when  delivered  over  wharves  reached  by  the 
rails  of  the  Mobile  St  Ohio." 

Item  42  has  the  same  provision  as  to  the  Southern  Railway. 

Hoemer's  I.  C.  C.  No.  A-126,  giving  class  and  commodity  rates  on  exports  from 
interior  points  to  ship-side  at  Gulf  ports. 

Item  38: 

"Rates  published  in  tariff  will  not  apply  via  the  Mobile  St  Ohio  except  to  Mobile, 
New  Orleans.  Port  Chalmette,  and  Knight's  Key,  except  that  the  Mobile  A  Ohio  will 
apply  the  rates  on  traffic  arriving  at  Mobile  via  this  line  to  ship-side  oniy  when  deliv- 
ered over  wharves  reached  by  rails  of  the  Mobile  St  Ohio." 

Item  47-A,  same  provision  as  to  the  Southern. 

All  of  the  above  tariffs  provide  that  "shipments  transported  under  this  tariff,  in 
addition  to  the  rates  named,  will  be  subject  to  the  current  rules  and  regulation*  of  the 
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individual  carriers  parties  hereto  and  which  are  lawfully  on  file  with  the  Interstate 
Commerce  Commission  relating  to  terminal  service,  etc. 

The  Southern  Railway  by  its  individual  tariff,  I.  C.  C.  No.  A-4330,  covering  wharf- 
age charges  on  coastwise  export  and  import  traffic,  states  in  general  rule  No.  2: 

"The  Southern  Railway  Co.  does  not  under  this  tariff  obligate  itself  to  provide 
wharfage,  storage,  or  handling  for  property  which  has  been  transported,  or  is  intended 
to  be  transported,  over  its  lines  beyond  the  reasonable  capacity  of  its  property  and 
facilities. 

"The  Southern  Railway  Co.  does  not  under  this  tariff  hold  itself  out  to  be  a  public 
wharfinger,  nor  does  it  guarantee  berths  to  vessels;  and  vessels  reporting  for  loading  or 
discharge  (when  berthed)  will  be  berthed  at  proper  piers  in  their  order  of  priority." 

This  tariff  also  provides,  in  connection  with  table  3,  wharfage  charges  on  export  and 
import  shipments  at  Mobile.    Rule  1: 

"It  is  understood  that  as  far  as  possible  vessels  will  be  given  berths  in  the  order 
of  their  application  for  same;  that  is,  each  in  its  regular  turn;  the  Southern  Railway 
Co.  does  not  bind  itself  to  berth  vessels  and  will  not  be  liable  for  damages  if  it  should 
not  do  so,  it  being  understood  that  certain  berths  are  always  reserved  for  its  regular 
liners." 

The  Mobile  &  Ohio  in  its  individual  tariff,  I.  C.  C.  No.  A-733,  governing  wharfage 
charges,  etc.,  at  Mobile,  Item  14,  provides: 

"The  Mobile  &  Ohio  Railroad  does  not  under  Items  8  and  18  hold  itself  out  to  be 
a  public  wharfinger  and  docs  not  obligate  itself  to  provide  wharfage  or  handling  for 
property  which  has  not  been  transported,  or  is  not  intended  to  be  transported  over 
its  line;  and  as  to  the  property  which  has  been,  or  is  intended  to  be,  transported 
over  itd  lines  does  not  obligate  itself  to  provide  wharfage  or  handling  beyond  the 
reasonable  capacity  of  its  properties  and  facilities.  All  services  undertaken  to  be 
performed  by  the  Mobile  &  Ohio  under  these  items  are  further  subject  to  federal, 
slate,  and  municipal  laws." 

Supplement  10  to  the  above  Mobile  &  Ohio  tariff,  effective  March  28,  1912,  section 
22,  item  14- A,  ha*  the  same  provision  as  item  14  above  quoted,  but  there  is  added 
the  further  provision: 

"Traffic  consigned  to  Mobile  intended  for  delivery  to  vessels,  barges,  or  water 
craft  will  be  delivered  over  the  Southern  Railway — Mobile  A  Ohio  Railroad  dock*— 
only  to  such  vessels,  barges,  or  water  craft  with  which  the  Mobile  &  Ohio  Railroad 
or  Southern  Railway  has  a  working  contract,  either  general  or  special.  Such  traffic 
intended  for  other  vessels,  barges,  or  water  craft  will  be  delivered  at  this  company's 
regular  freight  depot,  on  its  public-delivery  tracks,  on  Mobile  &  Ohio  Railroad  track.* at 
city  wharves  reached  by  rails  of  the  Mobile  &  Ohio  Railroad,  or  when  in  carloads  on 
regular  interchange  tracks  with  the  Louisville  &  Nashville  Railroad  or  N.O.  M.&  C. 
Railroad. 

' '  Tralfic  reaching  Mobile  in  vessels,  barges,  or  watercraft,  with  which  the  Mobile  A  Ohio 
Railroad  or  Southern  Railway  has  no  berthing  contract,  either  general  or  special,  will 
not  be  received  at  the  Southern  Railway  (Mobile  <&  Ohio  Railroad)  docks,  but  will 
he  received  at  this  company's  regular  freight  station,  on  its  public  receiving  tracks, 
or  at  citv  wharves  reached  bv  the  rails  of  the  Mobile  &  Ohio  Railroad,  or  when  in  car- 
li>a<ls  on  regular  interchange  trucks  with  the  Louisville  A  Nashville  Railroad  or 
X.  (>.,  M.  AC.  Railroad." 

Section  22,  item  No.  7- F,  has  a  provision  as  to  the  absorption  of  expense  of  receiving 
import  freight  from  s-hip-side  which  is  as  follows: 

"In  the  absence  of  rates  published  in  tariffs  enumerated  above  (Hosmer*a  Import 
Tariffs),  domestic  rates  will  apply  on  import  traffic  forwarded  over  the  rails  of  the 
Mobile  <k  Ohio  Railroad  from  Mobile,  and  this  company  will  absorb  the  cost  of  switch- 
ing m-  drayaL'c  and  the  wharfage  and  handling  charges  shown  herein  or  in  tariffs  of 
Southern  Railway  lawfully  on  file  with  the  Interstate  Commerce  Commission,  from 
ship's  tackle  and  loadine  into  cars  when  received  from  vessels  discharging  cargo  over 
wharves*  reached  l»\  the  ruiU  of  the  Mobile  <k  Ohio  or  the  Southern." 
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No.  4399. 
NEW  ORLEANS  BOARD  OF  TRADE,  LIMITED, 

v. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Submitted  April  4,  191t.    Decided  May  7, 191t. 


Rate  on  pig  iron  of  $3  per  gross  ton  from  Birmingham,  Ala.,  to  New  Orleans,  La.,  not 

found  to  be  unreasonable  or  unjustly  discriminatory. 

John  A.  Smith  for  complainant. 

Nelson  W.  rroctor  for  Louisville  &  Nashville  Railroad  Company. 
•  Frank   W.  Gwathmey  for  Alabama  Great  Southern  Railroad  Com- 
pany; New  Orleans  &  Northeastern  Railroad  Company;  Mobile  & 
Ohio  Railroad  Company ;  and  Illinois  Central  Railroad  Company. 

• 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  complaint,  although  brought  in  the  interest  of  all  users  of  pig 
iron  at  New  Orleans,  is  filed  at  the  specific  instance  of  Bancroft,  Ross 
&  Sinclair  (hereinafter  referred  to  as  complainant),  a  company  en- 
gaged in  manufacturing  this  raw  material  into  sugar  mill  and  saw- 
mill machinery  at  that  place.  The  petition  asks  for  a  reduction  in 
rate  from  $3  to  $2.55  per  gross  ton  on  such  of  this  raw  material  as  is 
received  from  Birmingham,  Ala.,  the  latter  figure  being  the  average 
of  the  rates  on  pig  iron  from  Birmingham  to  certain  southeastern 
points,  including  New  Orleans,  shown  in  the  following  table: 

Rateefrom  Birmingham,  Ala. 


To- 


Nevr  Orleans,  La. 
Jacksonville.  Fla. 
Charleston.  S.  (.'.. 

Savannah,  CJa 

Hrunswick,  <J:i... 
Spurt  anbury.  S.  C 
Charlotte.  N\  ('... 

M;i'  on.  <ia 

Aiik:u.>tu,  <Ja 

Atlanta.  <ia  

Nashville.  Tenn.. 
Louisville,  Ky... 
St.  Louis.  Mo. ... 
Cincinnati,  Ohio. 

£*  I.  c.  c. 


Distance. 

Rate  per 
gross  ton. 

Rate  per 
100  pounds. 

Mile*. 

Cent*. 

355 

S3. 00 

13.4 

485 

2.75 

12.28 

468 

2.75 

12.28 

434 

2.76 

12.28 

443 

2.75 

12.28 

360 

2.75 

12.28 

436 

2.75 

12.28 

256 

1.65 

7.36 

337 

2,00 

8.93 

166 

1.00 

4.46 

207 

2.00 

8.92 

394 

3.00 

13.4 

496 

3.75 

16.7 

481 

3.25 

14.5 

Per  ton 
mile. 


MUU. 
7.56 
6.07 
5.25 
6.66 
5.55 
6.83 
6.64 
6.75 
6.30 
6.37 
8.61 
6.80 
6.73 
6.03 
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Of  the  points  enumerated  complainant  meets  competition  with 
Atlanta  in  the  sale  of  sugar-mill  machinery  (chiefly  for  export),  and 
at  certain  times  from  Birmingham  in  the  sawmill  trade.  St.  Louis 
is  a  competitor,  but  more  as  a  broker  in  machinery  purchased  in  other 
cities  than  in  that  of  its  own  manufacture.  There  is  no  competition 
with  New  Orleans  from  any  of  the  other  points  in  the  above  table. 
While  not  shown  in  the  table,  Chattanooga  makes  sawmill  machinery; 
and  Reading,  Pa.,  is  complainant's  chief  competitor  in  export  business. 

It  is  also  alleged  that  the  rate  complained  of  unlawfully  discrimi- 
nates in  favor  of  various  articles  manufactured  from  pig  iron  which 
are  enumerated  in  the  petition,  and  the 'rate  applicable  to  which,  in 
carloads,  as  a  general  rule  is  120  per  cent  of  the  pig-iron  rate.  Defend- 
ants say  that  the  rates  on  these  manufactured  commodities  are  made 
abnormally  low  to  encourage  industries  in  the  south.  Complainant 
does  not  manufacture  them  to  any  extent,  and  has  not  established 
that  any  material  injustice  results  to  its  own  interests  by  reason  of 
the  rates  applicable  thereto. 

At  the  hearing  complainant  directed  its  chief  attention  to  alleged 
competition  from  Birmingham  in  the  sale  of  machinery  in  Mississippi 
It  was  shown  that  in  distributing  machinery  in  that  state  Birming- 
ham manufacturers  pay  a  less  rate  on  their  machinery  direct  than  the 
aggregate  which  complainant  pays  on  its  pig  iron  to  New  Orleans 
and  on  its  machinery  thence  to  the  same  destinations.  It  also 
contends  that  the  rate  on  coal  of  $1.25  per  ton  to  New  Orleans 
increases  this  disadvantage.  It  appears  that  to  practically  all  points 
in  I^ouisiana  complainant  can  distribute  its  machinery  at  a  consider- 
ably loss  aggregate  rate  than  the  machinery  rate  from  Birmingham. 
Approximately  60  per  cent  of  complainant's  machinery  is  sold  west 
of  the  Mississippi  River,  in  Louisiana  and  Texas;  20  per  cent  east  of 
the  river  in  Alabama,  Georgia,  and  Florida;  and  20  per  cent  is  ex- 
ported. On  export  business  the  rate  of  19  cents  on  machinery  from 
Birmingham  to  New  Orleans  is  5.6  cents  higher  than  the  rato  on  pig 
iron  to  New  Orleans.  Apparently,  therefore,  complainant's  total 
in-and-out  rate  is  higher  on  machinery  manufactured  from  Birming- 
ham pig  iron  than  the  machinery  rate  from  Birmingham  direct  to  the 
same  destinations  only  on  tho  20  per  cent  or  thereabouts  of  its  output 
which  is  sold  cast  of  the  Mississippi  River.  It  is  apparent  that  com- 
plainant's disadvantage  in  this  territory  is  one  of  location,  as  the 
Now  Orleans  product  is  backhauled  into  territory  common  to  New 
Orleans  and  Birmingham,  whore  Birmingham's  advantage  over  New 
Orleans  increases  with  the  latter's  outbound  haul. 

The  only  question  before  the  Commission,  however,  is  the  reason- 
ableness of  the  rate  on  pig  iron  from  Birmingham  to  New  Orleans. 
Defendants  state  that  the  New  Orleans  rate,  under  an  adjustment 
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of  many  years'  standing,  is  the  same  as  the  rate  from  Birmingham 
to  Louisville  and  50  cents  per  ton  higher  than  from  Birmingham 
to  Memphis,  and  therefore  that  any  reduction  from  Birmingham  to 
New  Orleans  would  be  automatic  in  its  effect  upon  the  Louisville  and 
Memphis  rates.  The  Memphis  rate  is  made  by  the  Frisco,  the  dis- 
tance being  251  miles  via  that  line.  From  their  respective  locations 
it  is  manifest  that  any  effect  a  reduction  in  the  rate  to  New  Orleans 
might  have  upon  the  Memphis  and  Louisville  rates  must  result  from 
adherence  to  an  established  custom  rather  than  from  any  basic  con- 
nection between  the  rates  to  the  three  points.  It  is  obviously  unnec- 
essary to  repeat  hero  the  reasons  for  our  previous  findings  to  the 
effect  that  an  unreasonable  rate  may  not  be  permitted  to  stand 
merely  because  if  reduced  other  readjustments  might  follow.  What- 
ever the  carriers  might  do  in  this  respect,  our  duty  in  each  case  is  to 
inquire  into  the  reasonableness  and  justness  of  the  rate  under  imme- 
diate consideration. 

Defendants  also  state  that  formerly  the  southeastern  rates  on  pig 
iron  from  Birmingham  fluctuated  with  the  market  price,  and  whether 
or  not  due  wholly  or  in  part  to  that  cause,  changes  in  the  New  Orleans 
rate  from  Birmingham  have  been  as  follows:  October  1,  1888,  $2.50; 
January  1,  1893,  $2.55;  April  12,  1894,  $2;  September  16,  1895, 
$2.50;  May  30,  1897,  $2;  February  6,  1899,  $2.50;  June  21,  1899,  $3; 
October  1,  1900,  $2.50;  September  15,  1902,  $3;  October  10,  1903, 
$2.50;   March  1,  1906,  $2.75;   and  February  1,  1907,  $3. 

While  some  of  the  rates  to  the  other  southeastern  points  shown 
herein  are  relatively  lower  than  to  New  Orleans,  it  is  not  established 
that  they  are  made  by  the  present  defendants,  or  that  the  cir- 
cumstances and  conditions  under  which  made  correspond  substan- 
tially to  the  conditions  of  transportation  between  Birmingham  and 
New  Orleans.  Comparing  the  rate  to  New  Orleans  with  rates  from 
Birmingham  to  cities  similarly  situated  with  respect  to  basing  lines, 
such  as  Memphis,  St.  Louis,  Louisville,  and  Cincinnati,  to  the  last 
three  of  which  certain  of  these  defendants  make  or  influence  the 
rate,  we  can  not  find  that  the  New  Orleans  rate  is  unreasonably  high. 
Considering  the  record  as  a  whole,  it  is  our  view  that  the  complaint 
should  be  dismissed,  and  it  will  be  so  ordered. 
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No.  4006. 

MINNEAPOLIS  TRAFFIC  ASSOCIATION  OF  THE  CITY  OF 

MINNEAPOLIS 

v. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY 

ET  AL. 


No.  4119. 

KANSAS  CITY  TRANSPORTATION  BUREAU  OF  THE 

COMMERCIAL  CLUB  ET  AL. 

v. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


No.  4197. 

NATIONAL  IMPLEMENT  &  VEHICLE  ASSOCIATION 

ET  AL. 

v. 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET 


No.  4265. 

SPRINGFIELD  TRAFFIC  BUREAU  OF  THE  JOBBERS'  ft 

MANUFACTURERS'  ASSOCIATION 

v. 

ATCHISON,  TOPEKA  ft  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  January  25,  1912.    Decided  May  7,  1919. 


In  the  proceeding  In  the  Matter  of  Reduced  Rates  on  Returned  8hipment»,  19  I. 
('.  C,  4(19,  the  Commission  directed  the  cancellation  of  half  or  reduced  ratee 
bused  ui>ou  the  return  character  of  the  shipments  to  which  applied.  Tne 
present  complainants  seek  the  recstabltsbiuent  of  these  rates  upon  the  con- 
tention that  the  shipments  are  inherently  of  low  value.  Difficulties  In  prac- 
tical application  of  such  rates  discussed,  and  finding  made  that  the  **>■»■■» i«- 
slon  Is  not  prepared  to  differentiate  between  new  and  old  or  secondhand 
articles  or  to  lay  down  the  principle  that  value  la  the  controlling  element  la 
tag  rates.    Complaints  dismissed. 
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J.  A.  Hosp  and  W.  P.  Trickett  for  complainants  in  No.  4006. 

77.  G.  Wilson  and  H.  O.  Krake  for  complainants  in  No.  4119. 

C \  E.  More  and  S.  D.  Snow  for  complainants  in  No.  4197. 

S.  C.  Bates  for  complainants  in  No.  4265. 

H*.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

C.  C.  Wright  for  Chicago  &  North  Western  Railway  Company. 

Ilenry  G.  Herbel  for  Missouri  Pacific  Railway  Company  and  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company. 

F.  C.  Dillard  and  H.  A.  Scandrett  for  Union  Pacific  Railroad  Com- 
pany and  Oregon  Short  Line  Railroad  Company. 

H.  A.  Scandrett  for  Harriman  lines. 

/.  D.  Armstrong  for  Great  Northern  Railway  Company,  Northern 
Pacific  Railway  Company,  and  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  Company. 

Wm.  Ellis  and  F.  Q.  Wright  for  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company. 

7?.  B.  Scott  for  Chicago,  Burlington  &  Quincy  Railroad  Company. 

7?.  V.  Fletcher  for  Illinois  Central  Railroad  Company. 

Geo.  W.  See  vers  and  L.  B.  Byard  for  Minneapolis  &  St.  Louis 
Railroad  Company. 

T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

F.  77.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

A.  A.  Johnson  for  Kansas  City,  Clinton  &  Springfield  Railway 
Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

These  complaints,  involving  the  same  general  principles  and  sub- 
ject matter,  will  be  disposed  of  in  one  report. 

The  proceedings  before  the  Commission  In  the  Matter  of  Reduced 
Rates  on  Returned  Shipments,  19  I.  C.  C,  409,  followed  protests  from 
various  shippers  against  the  cancellation  of  such  reduced  rates  by 
the  carriers,  on  May  1,  1910,  upon  promulgation  by  the  Commission 
of  paragraph  67  of  its  Tariff  Circular  17-A,  which  reads  as  follows: 

A  rule  providing  for  the  reconsignment  or  return  free  or  at  reduced  rates  of 
articles  damaged  in  transit  is  not  improper  if  it  is  so  framed  and  applied  as  to 
prevent  abuses  or  improper  practices  under  it.  The  practice  of  returning  at 
reduced  rates  articles  that  have  been  delivered  Into  the  possession  of  consignees 
and  have  become  shopworn  or  have  gotten  into  a  state  of  disrepair  through  use 
is  neither  proper  nor  free  from  unjust  discrimination.  A  rule  according  reduced 
rates  on  return  shipments  is  proper  only  in  so  far  as  it  applies  to  the  return 
of  shipments  that  are  received  by  the  consignee  in  bad  order  or  are  refused  by 
consignee  without  examination.  As  to  shipments  that  are  not  in  closed  packages 
and  thus  are  open  to  immediate  inspection,  the  rule  should  provide  that  In  order 
to  secure  reduced  rates  on  return  movement  the  goods  shall  not  have  left  the 
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possession  of  the  carrier  before  such  claim  Is  made.  As  to  goods  that  are  to 
closed  packages,  the  rale  should  provide  that  in  order  to  secure  reduced  rates 
on  return  movement  such  goods  must  be  returned  to  the  carrier  within  ten  days. 

The  establishment  and  growth  of  these  rates  are  described  in  the 
following  extract  from  the  Commission's  report  in  that  proceeding: 

The  re  turned-shipment  privilege  seems  to  have  been  originated  for  the  par- 
pose  of  assisting  the  agricultural  interests.  Farm  implements  and  machinery 
often  prove  defective  or  break  down  while  in  use,  and  if  full  tariff  rates  most 
be  paid  for  their  transportation  to  a  point  where  repairs  can  be  effected,  the 
farmer  is  subjected  to  a  serious  handicup.  Rules  were  therefore  adopted  per- 
mitting the  return  of  agricultural  implements,  vehicles,  and  similar  articles  at 
one-half  the  regular  rates. 

Through  the  operation  of  competitive  forces  the  return-shipment  roles  became 
increasingly  liberal  and  were  gradually  enlarged  to  cover  the  return  of  freight 
of  every  character  and  for  every  purpose.  By  reference  to  the  provisions  of  the 
western  trunk  line  circular  quoted  above  it  will  be  observed  that,  while  the  roles 
of  the  various  carriers  are  not  uniform,  the  general  effect  is  to  permit  the 
return  of  freight  to  the  original  point  of  shipment  or  to  branch  houses  of  manu- 
facturers at  one-half  the  rates  applying  In  the  direction  of  first  movement.  No 
time  limit  is  provided,  reference  to  original  outbound  shipments  is  not  always 
required,  nor  is  it  essential  that  the  return  movement  be  made  via  the  line 
over  which  the  initial  shipment  was  carried.  The  southwestern  lines  circular, 
on  the  other  hand,  requires  that  the  returned  shipment  be  made  within  s  year 
following  the  outbound  movement  in  order  to  enjoy  the  lower  rate,  hot  this 
limitation  does  not  apply  to  agricultural  implements,  vehicles,  and  wagons, 
Other  circulars  of  the  southwestern  lines  carrying  similar  rules  establish  a  four- 
year  limit  for  the  return  of  agricultural  Implements  and  vehicles. 

In  that  report  also  the  Commission  adhered  to  the  principles  an- 
nounced in  paragraph  67,  holding  that  half  or  reduced  rates  based 
merely  upon  the  return  character  of  the  shipments  were  unlawful, 
because  in  violation  of  section  2  of  the  act,  in  that  the  charge  was 
less  on  such  shipments  than  on  original  traffic,  which,  from  a  trans- 
portation standpoint,  must  be  considered  to  move  under  substantially 
similar  circumstances  and  conditions  of  carriage.  The  Commission 
did  not,  as  some  of  the  present  complainants  seem  to  think,  direct 
the  carriers  to  restore  the  half  or  reduced  rates  on  this  class  of 
traffic  upon  the  theory  that  it  comprised  entirely  articles  of  low 
value  when  it  said  it  would  "expect  carriers  to  conform  to  the  views 
herein  expressed."  That  statement  referred  to  the  general  finding 
that  the  tariffs  carrying  these  reduced  rates  should  be  canceled,  and 
the  reference  to  rates  based  upon  value  was  merely  a  suggestion  of 
what  the  carriers  might  do  of  their  own  volition.  There  was 
suggestion  of  a  requirement  in  that  respect. 

Complainants  in   the  present   proceedings  seek  an  order  in 
establishment  of  these  half  rates,  based  upon  the  inherent  lower 
value  of  the  shipments  to  which  applied.    While  the  greater  part  of 
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the  testimony,  and  perhaps  the  chief  concern,  is  from  the  agricul- 
tural implement  and  vehicle  interests,  the  complaints  specifically 
embrace  groceries,  dry  goods,  and  other  commodities.  Agricultural 
implements  and  vehicles  will  be  taken  as  representative  for  the  pur- 
poses of  this  report. 

It  is  a  custom  of  the  trade  to  sell  farm  implements  and  vehicles 
under  guaranty  as  to  material,  workmanship,  and  practical  opera- 
tion, and  defective  machines  or  parts  are  replaced  by  the  manufac- 
turer. From  3  to  5  per  cent  of  all  farm  implements,  or  parts,  are 
constantly  being  returned  to  the  factory  for  repair  or  other  pur- 
pose, and  from  60  to  90  per  cent  find  their  way  back  in  course  of 
time.  In  many  instances  the  return  of  articles  alleged  to  be  defec- 
tive is  for  the  one  purpose  of  preventing  fraud  upon  the  manufac- 
turer and  in  order  that  any  real  defect  in  material  or  construction 
may  be  corrected  in  other  machines.  Many  of  such  articles  have  no 
inherent  value  except  as  scrap.  One  witness  testified  that  buggy 
wheels  worth  $12  a  set  are  sold  to  local  blacksmiths  at  30  cents 
apiece,  upon  confirmation  of  the  shipper's  allegations  of  defective 
material  or  construction. 

It  is  by  no  means  the  fact,  however,  that  the  great  bulk  of  ship- 
ments fall  within  this  class.  It  is  frequently  cheaper  to  return 
articles  or  parts  for  repair,  or  it  may  be  that  the  required  workman- 
ship or  finish  can  not  be  had  from  local  blacksmiths.  Old  machines, 
especially  threshers,  often  are  returned  in  part  payment  for  new; 
machines  are  bought  in  by  the  manufacturer  under  foreclosure  pro- 
ceedings, upon  inability  of  the  farmer  to  meet  payments;  or  per- 
haps the  pattern  of  certain  implements  is  obsolete  and  unsalable. 
About  25  per  cent  of  the  total  business  of  one  of  these  complainants 
is  in  rebuilding  threshing  machines  taken  in  trade. 

The  difficulty  of  adequately  describing  such  shipments  in  the 
proper  policing  of  the  reduced  rate  is  recognized  by  all  parties. 
One  of  the  suggested  rules  provides  for  the  half  rate  on  "  agricultural 
implements  and  articles  classified  as  such,  or  parts  thereof,  defective 
or  damaged,  released  value  not  to  exceed  50  per  cent  of  invoice  value 
of  the  same  goods  if  new,"  or  "  value  declared  by  shipper  not  to 
exceed  $15  per  ton."  Another  reads,  "  agricultural  implements,  ve- 
hicles and  parts  thereof,  broken,  damaged,  defective,  or  in  an  obvi- 
ously deteriorated  condition  *  *  *  valuation  declared  not  to 
exceed  $20  per  net  ton."  The  Kansas  City  interests,  which  repre- 
sent shippers  of  commodities  in  general,  suggest  that  the  rates  apply 
to  u  articles  damaged,  defective,  depreciated  in  value  as  much  as  50 
per  cent  from  original  cost,  offered  for  shipment  to  a  point  for  re- 
pair; to  be  put  in  a  salable  condition;  to  be  destroyed;  to  be 
scrapped  "  (with  appropriate  released  valuation  clause). 
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All  of  the  above  are  necessarily  elastic  terms,  susceptible  to  much 
contrariety  of  opinion.  Vehicles  of  a  certain  standard  of  elegance 
may  be  deemed  to  be  "damaged "  with  slight  scratches  on  the 
enameled  surface,  whereas  considerable  defacement  or  actual  minor 
damage  would  not  bring  heavy  wagons  within  the  class.  When  an 
article  is  "  defective  or  in  an  obviously  deteriorated  condition  "  is  a 
matter  of  individual  judgment,  and  whether  it  is  u  depreciated  in 
value  as  much  as  50  per  cent  or  more  from  original  cost "  is  yet  more 
difficult,  if  not  impossible,  of  uniform  or  even  individual  determina- 
tion by  the  carrier.  The  situation  would  be  more  confusing  should 
the  rule  apply  to  all  commodities  in  transportation,  as  not  only  these 
complaints  but  the  principle  involved  therein  would  seem  to  require. 

But  the  fundamental  question  in  these  cases  is  whether  the  Com- 
mission should  establish  these  half  rates  because  alone  of  the  in- 
herent value  of  the  freight  In  considering  this  phase,  such  ship- 
ments, their  return  feature  having  been  eliminated,  should  be  viewed 
just  as  any  other  original  freight,  without  regard  to  the  cause  of 
depreciation  of  the  article  or  the  motive  in  transportation  except  as 
the  latter  consideration  may  affect  rates  on  traffic  in  general.  In 
this  view  shopworn  and  other  unsalable  goods  would  be  included 
within  the  class  of  traffic  entitled  to  the  half  rate  with  articles  re- 
turned for  repair,  and  the  principle  would  extend  to  secondhand 
goods,  which  frequently  exceed  in  value  like  articles  new  but  of 
cheaper  grade.  The  effect  of  granting  the  prayers  of  these  com- 
plaints, therefore,  would  be  to  commit  the  Commission  to  the  doctrine 
that  rates  on  all  commodities  should  be  made  with  reference  to  value 
as  the  controlling  element.  We  have  heretofore  refused  to  announce 
that  principle.  In  Union  Made  Garment  Affrs.  Asso.  v.  C.  cfc  If.  W. 
Hy.  Co.,  1G  I.  C.  C,  405,  where  the  contention  was  that  cheap  cotton 
garments  should  not  be  classed  with  high-grade  woolen  garments  of 
the  same  character,  we  said : 

While  the  carriers  themselves  may  be  able  to  select  certain  of  these  articles 
and  apply  to  them  a  particular  rate  for  some  particular  purpose.  It  is  difficult 
to  see  how  this  Commission  could  attempt  to  lay  down  any  such  rale  for  gen- 
eral application,  or  how,  having  accorded  to  these  garments  the  ratine  asked 
for,  it  could  decline  to  extend  the  same  treatment  to  other  cotton  garments  of 
substantially  the  same  kind.  We  are  apprehensive  that  an  attempt  to  do  so 
would  lead  to  a  more  unsatisfactory  condition,  on  the  whole,  than  the  present 
•  •  •  Theoretically,  this  kind  of  classification  may  be  correct;  bat  the 
carriers  have  always  earnestly  insisted  that  it  is  not  practicable,  for  the 
son  that  it  is  not  possible  to  ascertain  and  apply  without  discrimination  the 
of  value.  They  urge  that  in  order  to  secure  the  observance  of  the  rate  It  Is 
necessary  that  the  thing  transported  shall  be  designated  according  to  soast 
visible  token,  which  can  be  readily  seen  and  distinguished,  so  that  frauds  apoa 
"u»  imrt  of  the  shipper  can  be  easily  detected  and  prevented.  This  subject  has 
previously  referred  to  by  the  Commission.    While  we  feel  that  the  dls> 
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culties  suggested  by  the  carriers  may  at  the  present  time  be  overstated,  we  are 
not  prepared  now  to  establish  by  our  order  that  system  against  their  protest 

In  National  Machinery  <&  Wrecking  Co.  v.  />.,  C,  C.  c£  St.  L.  R.  R. 
Co.y  11  I.  C.  C,  581,  we  had  under  consideration  the  contention  that 
the  scrap-iron  rate  should  have  applied  upon  a  secondhand  dynamo, 
instead  of  the  rate  on  dynamos,  the  intention  of  the  shipper  having 
been  to  sell  the  dynamo  as  scrap.  In  reference  to  its  secondhand 
character  we  said: 

Much  might  be  said  in  favor  of  a  rule  which  would  apply  a  lower  rate  to 
secondhand  dynamos  when  shipped  from  the  electric-light  station  to  the  repair 
shop  than  Is  charged  upon  either  a  new  or  secondhand  dynamo  when  sent  to 
the  station  for  use;  but  that  is  a  question  of  policy  for  the  railways  themselves. 
This  Commission  can  not  say  that  it  is  unjust  or  unreasonable  to  require  the 
same  charge  for  the  transportation  of  the  new  and  the  secondhand  dynamo. 
•  *  *  The  second  question  is  an  entirely  different  one.  The  dynamo  is 
no  longer  valuable  as  such;  it  has  ceased  to  be  an  electric  machine  and  has 
become  a  combination  of  copper,  brass,  and  iron  scrap.  •  •  •  Dynamos  are 
first  class.  Assuming,  without  expressing  any  opinion  upon  that  subject,  that 
this  rating  of  dynamos  is  just  and  reasonable,  it  must  be  upon  the  ground  that 
the  dynamo  is  a  valuable  and  delicate  piece  of  mechanism  which  can  afford  to 
pay  a  high  rate  of  carriage  and  which  requires  great  care  in  handling.  Neither 
of  these  things  can  be  affirmed  of  that  dynamo  when  it  has  become  junk.  Its 
value  is  no  greater  than  the  selling  price  by  the  pound  of  the  medals  which  it 
contains,  nor  indeed  as  great,  since  a  certain  amount  of  labor  must  be  expended 
before  even  that  price  can  be  obtained.  •  •  •  It  was  said  by  the  same 
railway  witnesses  that  a  steam  engine,  or  the  flywheel  of  an  engine,  or  a 
steam  boiler,  might  be  shipped  at  the  scrap  rate  without  being  broken  in  pieces, 
provided  it  was  manifestly  of  no  further  use  for  its  original  purpose.  In  the 
same  way.  we  think  that  it  should  be  possible  to  ship  as  junk  a  dynamo  which 
has  been  bought  for  that  purpose  and  which  has  actually  no  other  value.  Such 
a  dynamo  need  not  be  boxed  or  otherwise  prepared  for  shipment,  and  it  should, 
of  coiir so,  boar  the  rate  applicable  to  the  highest  class  metal  used  in  its  con- 
struction. 

We  are  convinced  that  a  departure  from  these  findings  would,  con- 
sidering the  great  variety  of  commodities,  lead  us  into  a  refinement  in 
valuation  both  impracticable  and  hazardous  in  application.  More- 
over, we  are  not  prepared  to  lay  down  the  principle  that  old  or 
secondhand  articles  must  be  treated  differently  from  new  or  that 
value  is  the  controlling  element  in  making  rates.  Such  of  these 
articles  or  parts  as  are  in  fact  scrap  are  entitled  to  the  scrap  rate, 
but  if  they  have  any  value  as  the  articles  which  they  originally  pur- 
ported to  be,  we  do  not  feel  that  we  can  require  the  carriers  to  trans- 
port them  at  other  than  the  regular  tariff  rates  applicable  to  the 
new  or  originally  transported  article.  It  is  one  thing  for  carriers 
to  grant  a  privilege,  if  based  upon  proper  considerations,  and  quite 
another  for  the  Commission  to  order  it;  and  the  carriers  themselves 
may  not  unlawfully  discriminate  in  this  respect.  Considering  these 
records  as  a  whole  it  is  our  view  that  the  complaints  should  be  dis- 
missed. It  will  be  so  ordered* 
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On  complaint  that  concentration  charges,  provided  for  by  additions  to  local  ratet 
that  had  been  maintained  for  a  substantial  period  as  reasonable  and  satisfactory, 
and  forfeited  if  outbound  shipments  are  not  tendered  to  the  same  carrier  that 
transported  the  inbound  shipments,  are  unreasonable  and  unjustly  discrimina- 
tory; Held,  That  while  the  Commission  does  not  condemn  reasonable,  nondis- 
criminatory, and  properly  applied  transit  rates  and  privileges,  or  a  reasonable 
and  nondiscriminatory  charge  for  the  additional  service  performed  in  connection 
with  a  transit  privilege,  it  is  unreasonable  for  carriers  to  add  anything  to  their 
reasonable  rates  as  a  penalty  to  be  forfeited  if  the  outbound  shipment  is  not 
delivered  to  a  certain  carrier;  and  Held,  further,  That  it  is 
for  carriers  to  assess  concentration  charges  at  competitive  points 
greater  than  they  contemporaneously  assess  at  noncompetitive  points. 

Emerson  BenUty  for  complainants. 

Frank  Koch  and  Henry  G.  Uerbd  for  Texas  &  Pacific  Railway  Com- 
pany. 

E.  C.  D.  Marshall  and  Wise,  Randolph  db  RendaU  for  Louisiana 
Railway  &  Navigation  Company. 

Victor  Leovy  and  F.  C.  DiUard  for  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company. 

S.  F.  Senne  for  Ixniisiana  &  North  West  Railroad  Company. 

Martin  L.  Clardy  and  Henry  0.  Utrbd  for  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company. 

Report  of  the  Commission. 

Clakk,  Commissiomr: 

Complainants  uro  Louisiana  corporations  engaged  in  the  manufac- 
ture of  oil.  meal,  cake,  and  other  products  of  cottonseed  at  Alex- 
ia and  Natchitoches,  La.     It  is  alleged  that  so-called  conoentra- 
.rges  exacted  on  shipments  of  cottonseed  from  Louisiana 
andria  and  Natchitoches  are  unlawful  and  unjustly 

herein  are  in  cents  per  100  pounds. 
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The  initial  defendant,  the  Texas  &  Pacific  Railway  Company,  pro- 
vides distance  rates  to  oil-mill  points  in  Louisiana,  including  Alex- 
andria and  Natchitoches,  applying  on  cottonseed  and  cottonseed 
products. 

Effective  October  7,  1904,  pursuant  to  an  order  of  the  railroad 
commission  of  Louisiana,  the  Louisiana  state  rates  on  cottonseed, 
carloads,  were  increased  3  cents  to  oil-mill  points  on  the  Texas  & 
Pacific  Railway  in  Louisiana  by  the  following  provision: 

Refer  to  herein-described  tariff,  as  amended,  and  increase  rates  provided  therein 
3  cents  per  100  pounds  on  cottonseed,  carloads,  to  all  oil-mill  points  on  the  Texas  A 
Pacific  Railway  in  Louisiana,  except  Shreveport,  La.,  which  is  now  provided  for  on 
page  No.  3  of  original  tariff,  Cinclare  Plantation,  La.,  which  is  provided  for  below,  and 
New  Orleans,  La. 

Subsequently  Bunkie,  Longbridge,  New  Roads,  and  Boyce,  La., 
were  added  to  the  excepted  points. 
It  was  provided: 

When  the  product  is  reshipped  from  the  oil-mill  points,  over  the  Texas  A  Pacific 
Railway,  the  "net  rates,"  i.  e.,  3  cents  per  100  pounds  less  than  the  ( 'gross  rates" 
shall  be  protected  through  claim  account  and  as  a  basis  for  settlement  of  such  refund 
claims,  it  is  understood  and  agreed  that  one  ton  of  product  (other  than  hulls,  cotton 
tin  tors,  and  ashes)  out  is  equivalent  to  two  tons  of  cottonseed  inbound.    *    *    *. 

These  rates  were  first  made  applicable  on  interstate  traffic  March 
2,  1908,  and  are  still  in  force. 

The  Louisiana  Railway  &  Navigation  Company  provides  concen- 
tration rates  on  cottonseed  from  various  points  in  Louisiana  to 
Alexandria  and  Natchitoches  which  are  in  substance  and  effect  the 
same  as  those  of  the  Texas  &  Pacific. 

There  are  no  tariffs  on  file  with  us  providing  so-called  concentra- 
tion charges  and  refund  thereof  on  the  lines  of  the  Louisiana  & 
Arkansas  Railway  or  the  Louisiana  &  North  West  Railroad.  The 
record  shows  that  a  state  tariff  of  the  Louisiana  &  North  West  road 
contains  the  concentration-charge  provision. 

There  is  no  tariff  on  file  with  us  showing  concentration  charges  at 
Alexandria  and  Natchitoches  on  part  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  It  appears  that  it  issues  state  distance 
rates  on  cottonseed  between  points  on  its  lines  in  Louisiana,  with 
the  concentration  provision. 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company 
named  rates  on  cottonseed,  carloads,  from  joint  track  stations  in 
Louisiana  to  Alexandria,  La.  These  rates  were  increased  3  cents, 
the  increase  to  be  refunded  when  50  per  cent  of  the  manufactured 
product  was  reshipped  over  that  line.  The  application  of  these  rates 
on  interstate  traffic  has  been  canceled.  This  company  alleges  that 
the  provision  for  refund  on  reshipment  of  the  cottonseed  products 
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has  been  applied  only  on  state  traffic  and  in  a  few  instances  to  ship- 
ments to  New  Orleans  on  local  bills  of  lading  marked  "for  export/9 
and  that  it  has  never  been  applied  on  shipments  via  New  Orleans  to 
foreign  destinations  on  through  bills  of  lading. 

Traffic  from  Louisiana  points  to  New  Orleans  for  export,  whether 
on  local  bills  of  lading  or  on  through  bills,  is  subject  to  our  act  and  to 
our  jurisdiction.  In  the  Matter  of  Bates,  etc.,  of  the  Louisiana  Railway 
&  Navigation  Co.  with  Respect  to  Transportation  of  Sugar,  22  I.  C.  G, 
558 ;  Texas  &  Pacific  Ry.  Co.  v.  Railroad  Commission  of  Louisiana, 
183  Fed.,  1005;  Southern  Pacific  Terminal  Co.  v.  /.  C.  C.  A  Young, 
219  U.  S.,  498. 

The  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  names 
rates  on  cottonseed,  carloads,  from  points  in  Louisiana  to  Alexandria. 
subject  to  the  concentration  charge. 

Certain  tariffs  referred  to  in  the  record  show  that  when  the  concen- 
tration charges  were  established  the  gross  rates  thereunder  were  with 
substantial  uniformity  3  cents  higher  than  the  rates  for  the  same  dis- 
tances into  noncompetitive  points  where  the  concentration  chaige 
did  not  apply,  and  that  generally  the  concentration  charge  was  pro* 
vided  for  by  merely  adding  3  cents  to  the  previously  existing  rates. 

Complainants  cite  these,  concentration  provisions  and  allege: 
(a)  That  they  are  of  no  benefit,  but  a  scheme,  device,  or  system 
whereby  the  carriers  seek  to  force  complainants  to  ship  their  cotton- 
seed products  over  the  same  line  via  which  the  cottonseed  is  received, 
or  be  subjected  to  a  penalty,  (ft)  That  such  concentration  charge  or 
refunding  clause  is  wholly  in  the  interest  of  the  carriers  and  for  the 
sole  purpose  of  enabling  them  to  control  the  product  of  raw  material 
originating  on  their  separate  lines  and  to  prevent  complainants  from 
using  competitive  lines  whenever  it  may  be  to  their  interest  so  to  do 
in  the  distribution  of  their  products,  (c)  That  complainants  are 
thereby  restricted  in  their  markets,  (d)  That  the  concentration 
charge  is  discriminatory  in  that  it  is  not  assessed  at  noncompetitive 
points,  (e)  That  the  concentration  charge  is  not  promptly  refunded. 
(/)  That  the  necessary  evidence,  i.e., expense  bills  and  bills  of  lading, 
must  be  taken  from  complainants'  files,  (g)  That  the  concentration 
charge  is  contrary  to  the  spirit  and  purpose  of  milling-in-transit 
privileges,  in  that  transit  privileges  usually  contemplate  a  through 
rate  from  point  of  origin  to  final  destination,  the  commodity  from  the 
milling  point  going  forward  at  the  balance  of  the  through  rate.  (Jk) 
That  net  rates  on  cottonseed  into  milling  points  are  unreasonable 
without  the  additional  concentration  charge. 

Xo  specific  testimony  was  submitted  in  reference  to  the  situation 

at  Natchitoches,  but  it  was  shown  that  th?  testimony  in  reference  to 

Alexandria  was  applicable  to  Natclutoches. 
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Alexandria  is  reached  by  the  lines  of  the  Chicago,  Rock  Island  & 
Pacific  Railway,  Louisiana  &  Arkansas  Railway,  St.  Louis,  Iron 
Mountain  &  Southern  Railway,  Louisiana  Railway  &  Navigation, 
Morgan's  Louisiana  &  Xexas  Railroad  &  Steamship,  and  the  Texas 
&  Pacific  Railway  companies.  Natchitoches  is  on  the  lines  of  the 
Louisiana  &  North  West  Railroad  and  the  Texas  &  Pacific  Railway 
companies. 

Complainant  Red  River  Oil  Company  obtains  all  its  cottonseed 
from  points  within  the  state  of  Louisiana.  From  60  to  70  per  cent 
of  the  products  is  exported.  A  small  proportion  of  the  remainder 
is  shipped  to  points  in  Ohio  and  Illinois.  Complainant,  Sonia  Oil 
Company,  ships  75  per  cent  of  its  products  to  Louisiana  points, 
15  per  cent  is  exported,  and  the  remainder  is  consumed  locally  or  is 
shipped  to  interstate  points.  The  majority  of  its  cottonseed  is 
obtained  from  Louisiana. 

The  Red  River  Oil  Company  has  obtained  seed  from  points  on  the 
lines  of  all  of  the  defendants  except  the  Louisiana  &  Arkansas  and 
the  Iron  Mountain.  The  fact  of  not  obtaining  seed  from  points  on 
the  Iron  Mountain  presents  one  of  the  burdens  under  which  com- 
plainants contend  they  labor.  Many  points  at  which  there  is  market 
for  products  are  located  on  lines  from  which  no  seed  is  obtained. 
The  market  is  restricted  by  the  refunding  provision.  For  example, 
the  price  at  Galveston  might  be  such  as  to  make  it  profitable  to  for- 
ward products  to  that  point  if  it  were  not  for  the  fact  that  the  refund 
would  thus  be  lost.  The  price  at  Westwego  might  be  greater  than 
that  at  Port  Chalmette,  but  if  there  was  not  sufficient  inbound  billing 
on  hand  to  cover  the  shipment  of  product  to  Westwego,  the  higher 
price  could  not  be  availed  of  without  forfeiting  the  refund.  In  some 
instances  consignees  request  delivery  at  a  specific  point,  and  com- 
plainants have  no  inbound  tonnage  from  the  road  reaching  that 
point.  In  other  words,  the  imposition  of  the  concentration  charge 
hampers  complainants  in  marketing  their  products  and  tends  to 
confine  them  to  markets  as  to  which  the  concentration  charge  will  be 
refunded. 

It  appears  that  the  charge  has  a  tendency  to  lessen  defendants9 
desire  to  furnish  adequate  service.  The  rate  out  on  the  product  may 
be  less  than  the  amount  of  the  refund.  If  the  product  is  not  trans- 
ported at  all  by  the  road  that  must  return  the  concentration  charge 
it  is  better  off  to  the  extent  of  the  amount  of  the  refund  and  is  not 
compelled  to  perform  the  service  of  hauling  the  product.  In  addi- 
tion, complainants  are  unable  to  choose  the  road  over  which  they  shall 
ship  the  product.  Although  they  may  wish  to  avail  themselves  of 
better  and  quicker  service  by  a  particular  line  their  desire  to  so  ship 
must  be  weighed  against  the  concentration  charges  refundable  by 
some  other  line. 
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It  is  testified  that  a  road  having  concentration  charges  in  its 
sion  is  not  so  diligent  in  furnishing  equipment  for  the  shipment  of 
products  on  which  the  charges  would  be  refunded  as  for  the  shipment 
of  products  on  which  no  refund  will  be  made.  Rule  98  of  the  rules 
and  regulations  of  the  railroad  commission  of  Louisiana  provides: 


Whenever  a  party  has  received  products  for  concentration  or  manufacture  at  ratal 
authorized  or  established  by  the  railroad  commission  of  Louisiana  providing  lor 
refunds  to  be  made  when  the  original  product  or  a  certain  percentage  of  the  manu- 
factured product  is  reshipped  via  the  carrier  on  whose  line  the  shipment  originated 
and  the  said  party  tenders  to  the  originating  carrier  the  return  shipments,  either  of  the 
original,  or  the  manufactured  products,  at  the  rate  of  two  carloads  every  five  days,  and 
the  said  carrier  fails  to  furnish  cars  for  the  loading  and  movement  of  such  shipment!, 
then  the  party  receiving  the  shipments  for  concentration  or  manufacture  may  ship  via 
another  line,  and  shall  be  entitled  to  all  refunds,  which  may  be  due  when  such  ship- 
ments are  tendered. 

Complainants  contend  that  this  rule  is  not  observed. 

Even  though  the  product  is  shipped  out  via  the  road  originating 
the  seed  diiliculty  is  encountered  in  obtaining  the  refund.  Com- 
plainants must  furnish  the  inbound  expense  bills  on  seed  and  out- 
bound billing  on  the  products.  Frequently  controversy  arises,  long 
delays  occur  and  much  correspondence  is  had  before  the  refund  is 
obtained. 

The  Louisiana  Railway  &  Navigation  Company  contends  that, 
considering  switching  and  car  rental  at  New  Orleans,  Alexandria 
mills  are  on  a  parity  with  those  at  New  Orleans  at  which  concentra- 
tion charges  are  not  applicable.  This  argument  suggests,  as  does  also 
the  entire  arrangement,  an  effort  to  equalize  the  commercial  advan 
tages  and  disabilities  of  the  several  mills.  That  neither  the  carriers 
nor  this  Commission  can  lawfully  so  adjust  rates  is  no  longer  open  to 
argument. 

On  September  9,  1908,  the  railroad  commission  of  Louisiana 
received  a  petition  from  a  number  of  cottonseed-oil  mills  located  at 
various  points  in  I^ouisiana  asking  that  the  provision  for  concentra- 
tion charges  on  cottonseed  shipped  to  milling  points  be  rescinded. 
A  hearing  was  had  and  the  commission  stated  that  it  could — 

not  find  any  justifying  reasons  for  allowing  railroads  to  collect  concentration  charges  at 
noncompetitive  points;  but  the  evidence  is  not  sufficient  to  show  that  the  concen- 
tration charges  at  competitive  points  are  unreasonable,  unjust,  or  burdensome  upon 
shippers  or  consignees  when  such  charges  are  promptly  returned  to  the  proper  party 

upon  receipt  of  the  correct  outbound  tonnage. 

Thereupon  that  commission  ordered,  effective  October  25,  1908, 
that  all  concentration  charges  on  cottonseed  at  points  in  Louisiana 
where  actual  water  or  rail  competition  does  not  exist  be  abolished  and 
that  the  net  rates  then  in  effect  be  charged  on  all  inbound  and  out- 
bound shipments  of  cottonseed  and  cottonseed  products.     It 
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further  ordered  that  the  question  of  abolishing  concentration  charges 
at  competitive  points  be  deferred  for  further  investigation. 

On  December  12,  1905,  the  railroad  commission  of  Louisiana 
established  rates  on  cottonseed  and  cottonseed  products  transported 
between  points  in  Louisiana  on  the  Texas  &  Pacific  Railway.  The 
mileage  rates  so  established  had  coupled  with  them  the  provision  that 
they  would  apply  when  50  per  cent  of  the  products  of  the  seed 
hauled  in,  other  than  linters,  hulls,  and  ashes,  was  shipped  out  via 
the  Texas  &  Pacific  Railway;  otherwise  the  rates  on  cottonseed 
would  be  3  cents  higher.  This  provision  applied  on  all  seed  except 
that  shipped  into  New  Orleans  or  Gretna.  The  Texas  &  Pacific  Rail- 
way Company  sought  to  enjoin  the  enforcement  of  that  order  on  the 
grounds  that  the  rates  were  unreasonable  and  unjust.  The  case  was 
referred  to  a  special  master  who  found  that  the  rates  were  not  fair, 
just,  and  reasonable. 

The  circuit  court  sustained  exceptions  to  the  master's  report. 
Thereupon  the  railroad  commission  of  Louisiana  adopted  a  resolution, 
April  28,  1910,  in  which  it  was  stated  that  it  considered  an  adequate 
and  reasonable  concentration  charge  at  points  other  than  strictly 
noncompetitive  points  is  a  proper,  legal,  and  just  charge  and  should 
be  maintained,  and  in  consideration  of  the  Texas  &  Pacific  Railway 
Company's  complying  with  its  order  abolishing  concentration  charge 
of  3  cents  on  cottonseed  at  noncompetitive  points,  declared  it  to  be 
its  fixed  and  definite  policy  to  maintain  an  adequate  and  reasonable 
concentration  charge  on  cottonseed  products  at  all  points  except 
such  as  are  strictly  noncompetitive,  as  it  believed  and  considered 
such  a  charge  reasonable,  just,  and  legal  as  a  proper  protection  to  the 
railway  company  at  competitive  points.  The  circuit  court  of  appeals, 
in  Texas  cfc  Pacific  Ry.  Co.  v.  R.  R.  Com.  of  La.,  192  Fed.,  280,  on 
November  22,  1911,  affirmed  the  finding  of  the  circuit  court,  and  held 
tliat  the  rates  were  not  shown  to  be  confiscatory,  unjust,  or  unrea- 
sonable. 

On  April  23,  1912,  after  this  case  had  been  heard,  the  railroad 
commission  of  Louisiana  issued  its  order  No.  1403,  effective  May  15, 
1912,  in  which  it  is  stated  that  after  exhaustive  investigation  that 
commission  finds  that  while  the  concentration  arrangements  did  at 
one  time  receive  the  indorsement  of  a  majority  of  the  cottonseed 
oil  mills  in  that  state  and  were  accordingly  approved  by  that  com- 
mission, the  oil  mills  now  are  generally  opposing  a  continuance  of 
the  concentration  charges;  that  there  has  been  much  abuse  of  the 
privilege  by  the  carriers;  that  the  manner  in  which  it  has  been  applied 
is  found  to  be  unjustly  discriminatory;  and  in  which  it  is  ordered 
that  all  concentration  charges  on  cottonseed  now  in  effect  in  Louisiana 
shall  be  canceled  and  abolished,  and  the  present  rates  less  the  con- 
centration charges  established  as  local  rates  to  the  mill  points.    The 
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order  recites  that  on  account  of  the  litigation  pending  in  the  United 
States  courts  between  the  Louisiana  commission  and  the  Texas  A 
Pacific  Railway  Company  involving  rates  on  cottonseed  and  cotton- 
t,ced  products  between  points  in  Louisiana,  the  Texas  &  Pacific  Rail* 
way  Company  is  exempt  from  the  provisions  of  the  order  until  further 
ordered. 

This  order  of  the  railroad  commission  of  Louisiana  is  not  officially 
a  part  of  the  record  in  this  case,  but  we  are  furnished  copies  of  it 
through  the  courtesy  of  that  commission. 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company,  the 
Ijouisiana  &  Arkansas  Railway  Company,  and  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  demur  to  our  jurisdiction.  We 
have  already  seen  that  these  roads,  and  also  the  Louisiana  &  North 
West  Railroad  Company  do  not  provide  in  tariffs  on  file  with  this 
Commission  concentration  charges  via  their  roads  applicable  on 
interstate  traffic.  Manifestly  these  carriers  can  not  lawfully  apply 
any  rates  or  refunds  to  shipments  to  interstate  points,  or  to  New 
Orleans  for  export,  which  are  not  shown  in  tariffs  on  file  with  this 
Commission.  In  St.  Paul  Board  of  Trade  v.  M.t  St  P.  <fe  S.  S.  if. 
Hy.  Co.,  19  I.  C.  C.  285,  we  said: 


In  thi*  connection  it  mav  be  well  to  call  attention  to  the  fact  that  the  leas  than 
carload  hhipmenta  of  butter  and  egg*  from  Minnesota  points  into  Alexandria  and 
Paynes  vilh\  as  well  as  from  the  Ham e  points  into  the  twin  cities,  apparently  move 
under  state  rate.**  that  are  not  published  with  this  Commission.  At  this  late  day  in 
the  discussion  of  such  matters  it  ou^ht  not  to  be  necessary  to  point  out  to  the  defend- 
ant that  iiH  attempt  to  connect  outbound  interstate  movements  with  inbound  move- 
ments to  a  concentrating  point  under  rates  not  on  file  with  this  Commission  is  unlaw- 
ful. Its  outbound  20-cent  proportional  rate  can  lawfully  be  limited  only  to  inbound 
movements  tinder  rates  on  tile  here.    This  defect  in  the  present  practice  must  at 

once  be  corrected. 

At  some  competitive  points  one  carrier  provides  for  the  concen- 
tration charge  and  another  carrier  does  not.  There  seems  to  be  no 
provision  for  preserving  the  identity  of  the  seed  brought  in  by  the 
respective  carriers,  or  for  preventing  substitution  of  the  tonnage 
moved  by  the  one  carrier  for  that  moved  by  the  other.  The  shipper 
at  that  point  is  therefore  able  to  utilize  all  possible  inbound  billing 
for  refunds  from  the  carrier  that  has  the  concentration  charge  and 
to  supply  Iris  other  customers  from  the  seed  which  bears  no  concen- 
tration charge,  with  apparently  no  pretense  of  keeping  the  inbound 
tonnage  upon  which  refund  is  due  separate  from  that  upon  which 
no  refund  applies. 

In  In  the.  Mnttir  of  the  Substitution  of  Tonnage  at  Transit  Point* , 
is  I.  (\  (\,  JM),  we  said: 


At  Memphis  a  peculiar  eit nation  exist*.    The  rates  for  the  transportation  of 
t<>  that  city  arc  higher  than  net  rat  oh,  a  refund  being  given  upon  proof  of  shipment  of 
a  like  weight  uf  cotton  via  the  line  of  the  same  carrier.    Expense  bilk  for  <a>>>irT,H 
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shipments  are  held  by  the  cotton  factors  or  commission  merchants  representing  the 
growers.  Expense  bills  for  outbound  shipments  are  held  by  the  buyers  representing 
the  consumers.  No  refund  can  be  secured  without  the  presentation  of  expense  bills 
for  each  movement.  The  result  is  that  many  expense  bills  are  sold  by  the  buyers  to 
the  factors  for  an  amount  equal  to  one-half  of  the  refund  to  be  gained.  Some  factors 
remit  the  refund  to  their  principals  in  this  country;  some  are  able  to  remit  only  a  por- 
tion through  having  to  buy  outbound  expense  bills.  Other  factors  retain  the  refunds, 
leaving  their  principals  to  pay  the  gross  rates  to  Memphis.  The  entire  situation  is 
unsatisfactory  and  should  be  cured  by  the  installation  of  a  system  of  flat  rates. 

On  page  295  ' Transit  as  a  Railroad  Policy"  was  referred  to: 

One  striking  fact  developed  by  this  inquiry  is  that  the  transit  privileges  have  been 
needlessly  multiplied  by  the  carriers.  The  interest  which  prompts  this  needless  exten- 
sion of  the  privilege  is  apparent.  A  carrier  bringing  raw  material  to  a  competitive 
transit  point  desires  always  to  make  certain  that  the  product  of  such  raw  material 
shall  go  forward  by  its  line.  The  most  evident  method  of  securing  this  result  is  to 
collect  something  more  than  the  net  rate  for  the  transportation  of  the  raw  material  to 
the  transit  point  upon  delivering  such  raw  material  to  the  industry,  the  excess  collec- 
tion to  be  credited  upon  the  rate  for  the  forwarding  of  the  finished  product  from  such 
point.  In  such  cases  it  is  evident  that  the  industry  must  pay  a  penalty  if  it  uses  any 
other  means  of  transporting  the  finished  product  than  the  one  provided  by  the  carrier 
which  transported  the  raw  material.  An  analysis  of  the  transit  tariffs  filed  with  us 
shows  that  the  arrangement  is  in  many  cases  not  a  privilege  at  all,  but  a  burden  upon 
the  industries  to  which  it  applies.  Such  an  arrangement  frequently  amounts  to  a 
requirement  by  the  carrier  that  the  industry  shall  in  advance  put  up  a  bond  that  the 
finished  product  shall  be  forwarded  by  such  carrier's  line. 

Two  mills  located  at  the  same  point  may  each  tender  to  the  same 
carrier  a  carload  of  cottonseed  meal  weigliing  40,000  pounds,  billed  to 
New  Orleans  for  export.  If  one  of  the  mills  has  inbound  billing  of 
that  carrier  covering  80,000  pounds  of  seed,  its  car  of  meal  will  be 
charged  840,  less  refund  of  $24,  or  a  net  charge  of  $16,  while  the  car 
of  the  other  mill  which  has  not  the  inbound  billing  of  that  carrier  is 
charged  S40  for  exactly  the  same  service. 

In  In  the  Matter  of  Reduced  Rates  on  Return  Shipments,  19  I.  C.  C, 
409,  it  was  said: 

If  the  fact  that  a  consignment  of  goods  has  once  been  shipped  at  full  tariff  rates  is 
entitled  to  consideration  in  connection  with  the  fixing  of  rates  for  a  subsequent  move- 
ment, why  should  there  be  any  limitation  upon  the  direction  of  the  new  movement? 
Tho  carrier  should  be  ready  to  apply  half  rates  to  the  second  shipment,  whether  or 
not  it  \b  in  the  direction  of  first  movement. 

In  tliis  connection  reference  was  made  to  a  decision  of  the  Supreme 
Court  of  the  United  States  in  A.  <fe  V.  Ry.  Co.  v.  Mississippi  R.  R. 
Cornm.,  203  U.  S.,  496.  In  that  case  the  Alabama  &  Vicksburg  Rail- 
way made  what  is  called  a  rebilling  rate  of  3£  cents  to  Meridian, 
Applicable  only  in  case  of  inbound  shipments  over  the  Vicksburg, 
Shreveport  &  Pacific  Railroad.  But  instead  of  applying  it  solely  as 
a  rebilling  rate,  the  Vicksburg  merchant  who  received  a  carload  of 
grain  or  grain  products  over  the  Shreveport  road  was  permitted  to 
either  forward  it  over  the  Alabama  &  Vicksburg  to  Meridian,  or  at 
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any  time  within  90  days  to  send  in  lieu  thereof  a  similar  carload,  no 
matter  whence  received,  from  Vicksburg  to  Meridian  at  the  same  rate. 
The  railroad  commission  of  Mississippi  made  an  order  that  all  grain 
or  grain  products  shipped  from  Vicksburg  to  Meridian  should  be  at 
the  same  rate,  3}  cents.  The  Supreme  Court  held  that  when  the 
Vicksburg  Company  voluntarily  established  a  local  rate  of  3}  cento 
from  Vicksburg  to  Meridian  to  those  who  within  the  90  days  made  a 
shipment  over  the  Shreveport  road,  it  estopped  itself  from  complain- 
ing of  an  order  making  that  rate  applicable  to  all  shipments,  no  matter 
whence  they  came,  and  in  favor  of  all  merchants,  whether  those 
shipping  over  the  Shreveport  road  or  others. 

Once  let  it  be  conceded  that  the  inbound  and  outbound  movements 
are  separate  and  distinct,  and  the  impropriety  of  applying  any  rates 
other  than  the  regularly  established  local  rates  is  obvious.  In  the 
Matter  of  Reduced  Rates  on  Returned  Shipments,  supra.  6.  C.  dk  S.  F. 
Ry.  Co.  v.  Tex.,  204  U.  S.f  403. 

In  In  the  Matter  of  Substitution  of  Tonnage  at  Transit  Points,  supra, 

we  said: 

At  none  of  the  large  warehousing  markets  are  the  difficulties  in  the  way  of  tbt 
adoption  of  a  flat-rate  system  any  greater  than  were  those  presented  at  Missouri  River 
points  some  years  ago,  when  the  Commission  condemned  the  unlawful  arrangement  of 
rates  on  grain.  As  a  result  of  the  Commission's  action  the  full  local  rates  upon  grain 
to  these  points  are  now  paid,  regardless  of  the  final  disposition  of  such  grain.  Out- 
bound shipments  of  grain  from  those  points  are  carried  at  a  flat  rate  regardless  of  the 
point  of  origin,  providing  the  grain  be  "from  beyond." 

In  Bascom  Co.  v.  A.,  T.  cfc  S.  F.  Ry.  Co.,  17 1.  C.  ft,  354,  defendant 
had  a  proportional  rate  of  10  cents  on  shipments  from  El  Paao,  Tex., 
to  Las  Graces,  N.  Mex.,  applicable  only  on  shipments  that  had 
reached  El  Paso  over  its  own  rails,  and  at  the  same  time  maintained  a 
rate  of  30  cents  on  shipments  that  reached  El  Paso  over  competing 
lines.     The  Commission  said: 

Nothing  can  be  clearer  than  that  any  basis  for  making  charges  for  a  new  and  inoV 
pendent  local  movement  to  I-as  Truces  must  be  available  alike  to  all  shipper*  regard- 
less of  any  previous  act  of  transportation. 

There  is  a  long-established  and  somewhat  general  practice  of  per- 
mitting milling  in  transit,  in  connection  with  which  the  local  rate 
to  the  mill  point  is  charged  on  inbound  shipments,  and  when  the 
product  is  shipped  out  those  local  charges  are  reduced  in  specified 
amounts,  thus  making  the  through  charge  less  than  the  aggregate  of 
the  intermediate  rates.  Under  that  plan  the  carriers,  in  effect,  pay  a 
premium  from  their  presumably  reasonable  local  rates  in  consideration 
of  roceiving  the  outbound  shipments.  Those  instances  differ  mate* 
rially  from  the  situation  we  are  now  considering,  in  which  the  local 
rates,  which  were  apparently  satisfactory  and  presumably  reasonable, 
were  increased  for  the  purpose  of  placing  an  additional  sum  in  the 
custody  of  the  carrier  as  a  guarantee  that  if  it  were  not  given  the 
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outbound  shipments  the  excess  charge  would  be  forfeited.  In  the 
one  instance  the  carrier  pays  from  its  revenues  a  premium  in  con- 
sideration of  tho  outbound  shipment;  in  the  other  case,  the  shipper  is 
penalized  by  the  forfeiture  of  his  deposit  if  he  does  not  give  the  out- 
bound shipment  to  that  carrier. 

Wo  are  not  to  be  understood  as  condemning  reasonable,  non- 
discriminatory, and  properly  applied  transit  rates  and  privileges,  or 
as  condemning  a  reasonable  and  nondiscriminatory  charge  for  the 
additional  service  performed  in  connection  with  a  transit  privilege, 
but  wo  aro  of  tho  opinion,  and  find,  that  it  is  unreasonable  for  defend- 
ants to  add  to  their  reasonable  rates  any  sum  as  a  penalty  to  be  for- 
feited if  the  outbound  shipment  does  not  move  over  the  same  line 
which  hauled  the  inbound  shipment. 

As  referred  to  herein  competitive  points  are  those  at  which  there  is 
competition  between  two  or  more  carriors,  and  noncompetitive  points 
aro  those  at  which  there  is  absence  of  competition  between  carriers. 
Tho  shipper  who  is  located  at  a  competitive  point  is  just  as  much 
entitled  to  nondiscriminatory  rates  as  is  the  shipper  who  is  located 
at  a  noncompetitive  point,  and  a  shipper  at  a  competitive  point  may 
not  bo  penalized  under  a  transit  privilege  or  rate  adjustment  beyond 
tho  oxtent  of  reasonableness,  or  beyond  tho  oxtent  to  which  competing 
shippers  at  noncompetitive  points  are  likowiso  penalized.  It  is  our 
opinion,  and  we  find,  that  it  is  unjustly  discriminatory  for  defendants 
to  assess  on  interstate  or  export  traffic  concentration  charges  at  com- 
petitive points  different  from  or  greater  than  those  which  they 
contemporaneously  assess  at  noncompetitive  points. 

It  wits  stated  in  tho  testimony  that  some  of  tho  defendants  con- 
sidered tho  current  rates  on  cottonseed,  divorced  from  the  concentra- 
tion or  refunding  clause,  as  too  low.  Inasmuch  as  the  rates  aro  dis- 
tance rates,  they  must  be  as  reasonable  for  a  given  service  to  a  com- 
pctitive  point  as  for  the  same  service  to  a  noncompetitive  point. 

It  was  testified  on  behalf  of  the  Louisiana  Railway  &  Navigation 
Company  that  if  fiat  rates  were  established  to  Alexandria  endeavor 
would  bo  made  to  make  those  rates  somewhat  higher  than  the  current 
rates.  As  previously  stated,  complainants  allege  that  the  net  rates 
on  cottonseed  into  milling  points  are  unreasonable  without  the  addi- 
tional concentration  charge.  It  is  also  stated  in  the  petition  that  the 
complainants  do  not  attack  the  reasonableness  perse  of  the  outbound 
rates  from  mill  points  to  final  destination.  No  testimony  was  offered 
as  to  the  unreasonableness  per  se  of  any  rates  and  wq  have,  therefore, 
no  foundation  for  a  finding  on  that  subject. 

As  has  been  seen,  some  of  these  defendants  have  applied  to  inter- 
state or  export  shipments  concentration  charges  not  contained  in 
tariffs  on  filo  with  us.  An  order  to  cease  and  desist  from  such  a 
practice  should  not  be  necessary.    The  transit  privileges  and  charges 
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thereunder  on  interstate  or  export  shipments  must  be  clearly  and 
definitely  shown  in  tariffs  published  and  filed  in  conformity  with  the 
requirements  of  section  6  of  the  act,  and  they  should  conform  to  the 
views  herein  expressed.  Assuming  that  defendants'  tariffs  will  be 
promptly  brought  into  conformity  with  the  law  and  these  views,  we 
will  not  now  enter  an  order  herein,  but  will  hold  the  case  open  for 
the  entry  of  such  order  as  may  hereafter  be  found  to  be  necessary. 


No.  4313. 

BLODGETT  MILLING  COMPANY 

v. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


Submitted  March  14,  1912.    Decided  May  6,  19 It. 


The  complainant  alleges  that  defendants'  tariffs  which  provide  that  rough  grain  may 
be  milled  or  otherwise  treated  in  transit  at  Minneapolis,  St.  Paul,  and  Minnesota 
Transfer  give  undue  preference  and  advantage  to  those  points,  and  subject 
Janesville,  Wis.,  to  undue  prejudice  and  disadvantage,  Held: 

1.  That,  ao  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  is  the  only  defendant 

serving  all  the  points  involved,  the  other  defendants  can  not  be  guilty  of  violat- 
ing the  act  as  alleged.     Johnson  <fr  Co.  v.  A.,  T.  <fc  S.  F.  Ry.  Co.,  21 1.  C.  C,  637. 

2.  That  the  action  of  the  St.  Paul  road  in  granting  the  transit  privileges  at  the  twin 

cities  was  clearly  forced  by  competition  between  the  carriers  and  the  circum- 
stances and  conditions  surrounding  the  transportation  of  grain  products  from 
the  twin  cities  to  Pacific  coast  points  and  from  Janesville  to  the  same  destinations 
are  not  »>  nearly  alike  as  to  constrain  the  Commission  to  order  this  carrier  either 
to  cease  and  desist  from  according  the  present  privileges  at  the  twin  cities  or  to 
establish  similar  privileges  at  Janesville.    Complaint  dismissed. 

William  D.  Kerr  for  complainant. 

William  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Alfred  II.  Bright  for  Minneapolis,  St.  Paul  &  Sault  Stc.  Marie  Rail- 
way Company. 

James  «/.  li.  Orth  for  Electric  Malting  Company  and  Minneapolis 
y  "       ^rain  Company,  interveners. 

^rickett,  T.  A.  Mc(irathy  and  Francis  B.  James  for Minneapo- 

\      ciation,  intervener. 
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Report  of  the  Commission. 

Meyer,  Commissioner: 

The  complainant  is  a  milling  company  located  at  Janesville,  Wis., 
and  mills  rye  and  buckwheat  into  flour.  Some  of  its  rye  flour  is  sold 
in  what  are  called  Pacific  coast  markets,  in  the  states  of  Montana, 
Washington,  Oregon,  and  California.  In  a  petition,  filed  August  12, 
1911,  it  complains  that  certain  tariffs  of  the  defendants,  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  the  Great  Northern  Rail- 
way Company,  the  Northern  Pacific  Railway  Company,  and  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Company,  grant 
undue  preference  and  advantage  to  Minneapolis,  St.  Paul,  and  Min- 
nesota Transfer,  hereinafter  referred  to  as  the  twin  cities,  and  subject 
complainant  and  the  city  of  Janesville  to  undue  prejudice  and  dis- 
advantage. Petitions  of  intervention  were  filed  by  the  Electric 
Malting  Company  of  Minneapolis  and  the  Minneapolis  Malt  and 
Grain  Company,  and  at  the  hearing  the  Minneapolis  Traffic  Associa- 
tion also  intervened.  These  interveners  unite  in  asking  that  the 
complaint  be  dismissed.  The  tariffs  attacked  are  separately  pub- 
lished by  the  roads  named  and  provide  that  certain  grains  originating 
at  local  points  may  be  milled  or  otherwise  treated  in  transit  at  the 
twin  cities  and  the  product  forwarded  to  destinations  on  the  Pacific 
coast  upon  basis  of  the  through  rates  applying  from  points  of  origin 
to  such  destinations  as  published  in  the  transcontinental  tariffs  con- 
curred in  by  all  the  carriers.  Janesville  is  served  by  two  carriers, 
the  Chicago  &  North  Western  Railway  Company  and  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company;  of  which  only  one,  the  St. 
Paul  road,  is  here  named  as  defendant.  The  other  roads  named  as 
defendants  serve  the  twin  cities  but  do  not  reach  Janesville;  and, 
therefore,  under  the  holdings  of  this  Commission  they  can  not,  in  law, 
be  guilty  of  subjecting  the  complainant  or  the  city  of  Janesville  to 
undue  prejudice  or  disadvantage.  Johnson  dk  Co.  v.  A.}  T.  <k 
S.  F.  Ry.  To.,  21  I.  C.  C,  637. 

Janesville  is  about  99  miles  northwest  of  Chicago  and  274  miles 
southeast  of  the  twin  cities  by  way  of  the  lines  of  the  defendant  the 
St.  Paul  road;  and  while  the  complainant  does  not  claim  that  it  is 
entitled  to  equality  in  rates  to  the  Pacific  coast  with  the  twin  cities, 
it  insists  in  the  petition  that  (a)  the  principle  involved  in  these 
transit  tariffs  is  unjust,  unreasonable,  discriminatory,  and  in  these 
and  other  respects  objectionable  and  in  violation  of  those  provisions 
of  the  act  which  require  the  rates,  regulations,  and  practices  of  the 
carriers  to  be  just,  reasonable,  and  not  unjustly  discriminatory;  or, 
as  claimed  at  the  hearing,  that  (b)  similar  transit  privileges  be  allowed 
at  Janesville.  The  complainant  is  actually  interested  only  in  the 
provisions  in  the  tariffs  which  permit  the  milling  of  rye  into  flour  at 
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the  twin  cities;  nevertheless  it  attacks  these  tariffs  as  a  whole  at 
unlawful,  alleging  that  but  for  the  transit  privileges  allowed  oh  corn, 
oats,  and  barley  such  concessions  would  not  be  extended  to  rye. 

Minneapolis  is  one  of  the  world  markets  for  grain.  The  tariffs 
under  attack  provide  in  substance  for  the  treatment,  or  milling,  in 
transit  at  the  twin  cities  of  certain  rough  grains  "from  points  on 
connecting  lines/'  or  "from  points  beyond/'  consigned  originally  to 
the  twin  cities  and  for  the  forwarding  of  the  product  to  the  Pacific 
coast  within  a  given  time  at  the  balance  of  the  through  carload  rate 
on  the  product  from  point  of  origin.  In  some  cases  a  charge  of 
2  cents  per  100  pounds  is  imposed  for  this  privilege.  This  practice 
of  allowing  transit  privileges  on  rough  grains  at  the  twin  cities  arose 
about  June  1,  1909,  upon  the  request  of  dealers  in  these  cities.  It 
appears  that  corn  originating  in  the  corn  district  in  southwestern 
Minnesota,  South  Dakota,  Nebraska,  and  Iowa,  and  shipped  by  way 
of  the  Union  Pacific  and  Burlington  roads  to  Pacific  coast  destina- 
tions under  the  rates  provided  in  the  transcontinental  tariffs  could 
bo  treated  in  transit  at  Grand  Island  and  Holdredge,  Nebr.,  and 
other  points.  Those  tariffs  also  permitted  routing  via  the  Great 
Northern,  the  Northern  Pacific,  and  the  Soo  lines,  but  dealers 
wishing  so  to  route  were  embarrassed  by  lack  of  facilities  for 
treating  corn  at  points  strictly  intermediate  the  points  of  origin  and 
destination.  Thereupon  the  three  northern  transcontinental  lines, 
in  order  to  assist  the  dealers  in  the  twin  cities  and  to  get  the  long  haul 
for  themselves,  established  transit  privileges  at  the  twin  cities,  facili- 
ties for  the  proper  treatment  of  grain  already  existing  there.  When 
the  Puget  Sound  extension  of  the  St.  Paul  system  was  completed  that 
currier  also  established  transit  privileges  under  somewhat  broader 
rules  in  order  to  secure  some  of  this  traffic. 

The  price  of  grain  at  the  points  of  production  is  generally  the  price 
at  central  markets,  such  as  Chicago,  Kansas  City,  and  the  twin  cities. 
less  the  freight  rate  to  the  dominant  market.  The  carriers  have 
grouped  with  the  twin  cities  a  large  section  of  the  country  adjacent 
thereto  in  publishing  grain  rates  to  the  destinations  here  involved. 
But  for  the  transit  tariffs  under  consideration,  shipments  of  grain  from 
any  point  in  this  group  would  move  to  destination  at  the  given  rate 
without  treatment  at  the  twin  cities.  Under  these  tariffs  the  grain 
moves  to  the  twin  cities  on  the  local  rate,  and  after  being  milled  or 
otherwise  treated  the  product  is  forwarded  to  ultimate  destination 
upon  payment  of  the  difference  between  the  local  rate  and  the 
through  rate  from  point  of  origin.  This,  the  complaint  alleges, 
defeats  the  published  rate,  involves  a  back  haul  in  some  cases,  and 
gives  the  dealers  at  the  twin  cities  a  double  advantage,  first,  in  the 
price  of  the  grain,  and,  second,  in  the  rate. 
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The  record  does  not  sustain  these  allegations.  The  rate  paid  is 
the  through  rate  from  origin  to  destination,  and  the  transit  priv- 
ileges are  of  benefit  to  the  carriers,  the  dealers,  and  the  public.  This 
is  true  particularly  of  corn,  which  must  be  put  in  proper  condition 
for  long  hauls  or  it  will  heat  or  freeze  in  transit,  according  to  the 
weather,  and  be  subject  to  rejection  at  destination.  Whatever 
advantage  dealers  in  grain  may  have  by  reason  of  their  location, 
either  at  the  twin  cities  or  west  thereof,  it  is  not  the  province  of 
this  Commission  to  take  away.  The  only  questions  before  us  are  the 
propriety  of  these  transit  tariffs  in  their  general  application  and 
whether  the  action  of  the  St.  Paul  road  in  granting  such  privileges 
at  the  twin  cities  and  withholding  them  at  Janesville  results  in  un- 
just or  undue  prejudice  or  disadvantage  to  the  latter  place  and  to 
the  complainant. 

In  the  ease  of  Johnson  v.  A.,  T.  dk  S.  F.  Ry.  Co.,  supra,  a  tariff 
similar  to  those  now  under  investigation  was  not  condemned,  and 
the  provisions  of  the  present  tariffs,  read  in  connection  with  the 
transcontinental  tariffs,  are  convincing  that  the  complaint  was 
brought  under  a  misconception  of  the  application  of  the  joint  rates 
and  transit  privileges.  The  complaint  was  founded,  in  part,  upon 
the  assumption  that  the  transcontinental  tariffs,  taken  in  conjunc- 
tion with  the  transit  privileges  given  at  the  twin  cities,  permitted 
uncompensated  back  hauls  over  the  lines  of  the  delivering  carriers. 
This  misconception  was  corrected  at  the  hearing  when  counsel  for 
complainant  stated  in  the  record: 

My  understanding  is  that  under  these  tariffs,  and  we  will  consider  them  all  together, 
that  no  one  of  the  transcontinental  lines — and  by  transcontinental  lines  I  mean  now 
the  (ireat  Northern,  the  Northern  Pacific,  and  the  Soo  line — will  accept  business 
which  com 08  into  Minneapolis  over  another  transcontinental  line  for  the  reason  that 
the  transcontinental  tariffs,  either  by  express  limitation  or  by  interpretation  placed 
upon  the  tariffs  by  the  railroads  and  by  the  trade,  do  not  provide  for  through  ship- 
ments participated  in  by  two  or  more  of  the  transcontinental  carriers.    *    *    * 

That  explanation  disposes  of  the  question  I  asked  with  reference  to  Minot,  N.  Dak. 
Miimt,  N.  Dak.,  being  on  the  lines  of  two  of  the  transcontinental  carriers,  if  a  ship- 
ment conies  from  Minot  to  Minneapolis,  it  will  not  be  handled  out  of  Minneapolis 
by  the  other  transcontinental  carrier  because  there  is  no  through  routing  arrange- 
ment under  the  transcontinental  tariff  which  provides  for  participation  in  the  through 
haul  by  the  two  carriers.     *    *    * 

I  understand,  further,  that  by  the  interpretation  of  the  roads  and  by  the  under- 
standing of  the  trade,  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  is  not  dealt  with 
nor  considered  as  a  transcontinental  carrier.  That  the  St.  Paul  road,  and  business 
originating  on  the  line  of  the  St.  Paul  road,  is  considered  as  the  Rock  Island,  Great 
Western.  Minneapolis  and  St.  Louis,  the  North  Western ;  and  as  to  business  originating 
from  such  roads  with  respect  to  the  operation  of  the  transit  tariffs  and  the  business 
to  the  north  Pacific  coast,  each  of  the  transcontinental  roads  considers  that  it  is  an 
active  competitor  for  business  to  north  Pacific  coast  points,  for  business  originating 
on  the  lines  of  the  n  on  transcontinental  roads.  These  tariffs  are  compiled  and  applied 
for  the  purpose  of  enabling  transcontinental  roads  to  share  in  the  business.    *    *    * 
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I  understand  there  is  no  back  haul  from  a  transportation  standpoint  with  the  excep- 
tion, perhaps,  of  the  back  haul  from  Minneapolis  to  Wilmar  on  the  Great  Northers 
road;  that  may  be  a  back  haul,  and  I  believe  one  witness  has  testified  that  it  is  i 
back  haul  from  the  transportation  standpoint,  but  aside  from  that  I  do  not  think 
there  is  any  back  haul  from  a  transportation  standpoint. 

Careful  examination  of  the  transcontinental  tariffs  referred  to  and 
of  the  transit  tariffs  of  these  defendants,  confirms  this  statement, 
and  on  the  record  before  us  we  see  no  reason  to  condemn  these 
transit  privileges  as  applied  at  the  twin  cities. 

Clearly,  on  shipments  to  the  Pacific  coast  and  related  points,  there 
are  privileges  accorded  by  the  defendants  at  the  twin  cities  which 
the  St.  Paul  road  has  not  extended  to  the  complainant  at  Janesville, 
and  the  question  remains  whether  Janesville  or  the  complainant  is 
thereby  unduly  prejudiced.  There  is  evidence  to  the  effect  that 
since  these  privileges  were  granted  at  the  twin  cities  trade  in  rye 
flour  from  Janesville  to  the  destinations  named  has  fallen  off;  the 
record  further  shows  an  expansion  in  the  milling  of  rye  at  the  twin 
cities,  but  it  fails  to  disclose  any  direct  connection  between  these 
two  facts.  Perhaps  the  fact  that  the  Minneapolis  mills  ship  mixed 
carloads  of  rye  and  wheat  flours,  whereas  the  complainant  ships  only 
rye,  may  explain  the  commercial  disadvantage  the  complainant  has 
to  overcome. 

The  complainant  urges  that  as  a  competitor  of  the  Minneapolis 
miller  it  is  entitled  to  know  the  exact  extent  to  which  the  freight  rate 
enters  into  the  price  of  rye  flour  milled  at  Minneapolis  and  offered  for 
sale  on  the  Pacific  coast,  and  that  these  transit  tariffs  make  such 
knowledge  impossible.  The  record  makes  it  fairly  appear  that  some 
of  the  rye  milled  at  Minneapolis  comes  from  points  of  origin  not 
entitled  to  these  transit  privileges,  and  that  whenever  milling  in 
transit  does  apply  the  rate  is  the  joint  rate  from  point  of  origin  to 
dost  mat  ion  upon  the  flour,  not  the  grain,  plus  2  cents  per  100  pounds 
for  the  privilege.  The  complainant,  however,  insists  that  inasmuch 
as  the  price  of  tho  grain  at  the  point  of  origin  is  substantially  the 
price  at  the  dominant  market,  less  the  freight  rate  to  the  market, 
that  the  application  of  the  transit  privilege  gives  the  Minneapolis 
mills  an  advantage  to  the  full  extent  of  the  local  rate  in  to  the  mills 
and  that  the  mills  will  apply  on  the  balance  of  the  movement  the 
inbound  expense  bills  from  the  more  distant  points  of  origin  and 
carrying  the  higher  local  rates.  Such  facts  as  the  record  discloses 
appear  to  negative  the  more  serious  fears  of  the  complainant.  Min- 
neapolis millers  generally  buy  grain  in  districts  dominated  by  its 
market,  because  geographically  tributary  thereto;  the  complainant 
ordinarily  buys  grain  in  districts  controlled  by  the  Chicago  market, 
which  normally  is  higher  than  the  Minneapolis  market  by  the  east- 
bound  freight  rate  between  these  places,  the  controlling  current 
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of  grain  movement  being  eastward  to  the  Atlantic  coast;  and  while 
it  is  possible  for  the  Minneapolis  miller  to  buy  rye  or  other  grains  in 
districts  tributary  to  the  Chicago  market  and,  under  these  transit 
tariffs,  to  forward  the  product  to  the  Pacific  coast,  there  is  no  evi- 
dence hero  of  such  movement.  Indeed,  so  far  as  rye  is  concerned, 
the  evidence  is  to  the  effect  that  Minneapolis  and  Janesville  buy  in 
different  districts. 

Nothing  said  in  this  report  is  to  bo  construed  as  commending  those 
transit  t ariffs ;  if  substitution  of  tonnage  in  transit,  or  other  defeasance 
of  the  rate,  is  practiced  under  them  that  may  be  dealt  with  in 
the  appropriate  manner;  our  conclusions  are  drawn  upon  the  record 
before  us. 

The  rate  on  rye  flour  from  the  twin  cities  to  Pacific  coast  po^jts  is 
70  cents  per  100  pounds;  from  Janesville  it  is  75  cents;  and  this  ad- 
justment, the  complainant  admits,  is  reasonable;  but  it  says  that  as 
long  as  the  twin  cities  have  the  transit  privilege,  virtually  absorbing 
the  local  rate  into  the  mill,  less  2  cents  per  100  pounds,  and  Janesville 
has  no  such  privilege,  that  Janesville  will  be  prejudiced  thereby.  This 
is  true.  The  record  shows,  however,  that  these  transit  privileges  at 
the  twin  cities  were  established  by  carriers  not  serving  Janesville  and 
that  the  St.  Paul  road  attempted,  in  granting  similar  privileges  at  the 
twin  cities,  to  conserve  its  interests  at  that  market.  This  action  of 
the  St.  Paul  road  was  clearly  forced  upon  it  by  competition  between 
carriers,  and  the  circumstances  and  conditions  surrounding  the  trans- 
portation of  grain  products  from  the  twin  cities  to  Pacific  coast  points 
and  from  Janesville  to  the  same  destinations  are  not  so  nearly  alike 
as  to  constrain  us  to  order  the  St.  Paul  road  either  to  cease  and  desist 
from  according  the  present  transit  privileges  at  the  twin  cities  or 
to  establish  similar  privileges  at  Janesville,  which  would  most  prob- 
ably involve  actual  back  hauls. 

The  complaint  will  be  dismissed. 


No.  879. 

CITY  OF  SPOKANE  ET  AL. 

v. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  May  8,  I91t.    Decided  May  14, 191t. 


Commission  declines  to  accept  changes  proposed  in  rates  involved  herein  and 
will  take  no  further  action  until  decision  of  the  Supreme  Court  in  the 
original  case. 

Supplemental  Report  of  the  Commission. 

Prouty,  Chairman: 

June  7, 1910,  the  Commission  promulgated  a  report  in  this  case  by 
which  it  held  that  the  class  and  commodity  rates  then  in  effect  from 
eastern  defined  territories  to  Spokane  and  Spokane  territory  were 
unreasonable,  and  named  certain  rates  which  in  its  opinion  would  be 
reasonable.  19  I.  C.  C,  162.  The  class  rates  named  were  estab- 
lished and  are  now  in  force,  but  the  establishment  of  the  commodity 
rates  was  postponed  pending  an  investigation  into  the  effect  of  their 
establishment  upon  the  revenues  of  the  carriers. 

Before  the  result  of  tliis  investigation  was  fully  known  the  fourth 
section  was  amended  and  the  city  of  Spokane  contended  that  under 
a  proper  application  of  that  section,  as  amended,  rates  more  favor- 
able than  those  found  reasonable  by  the  Commission  would  result. 
Thereupon  the  Commission  heard  all  parties  in  evidence  and  in 
argument,  touching  the  interpretation  and  application  of  the  fourth 
section  to  these  transcontinental  rates,  and  as  a  result  issued  on  June 
22,  191 1 ,  a  fourth  section  order  in  this  case.  21  I.  C.  C.f  400.  It  did 
not  establish  the  rates  previously  found  reasonable  by  its  report  of 
June  7,  1910,  for  the  reasons  stated  in  the  following  paragraph,  found 
on  page  427  of  the  opinion: 

We  do  not  think  that  any  further  order  should  be  made  for  the  present  in  this  esse. 
It  may  be  asked  why  the  schedule  of  rates  suggested  by  the  Commission  as  reasonable 
should  not  be  ordered  in.  The  answer  is  that  carriers  should  be  permitted  in  so  far  as 
possible  to  adjust  their  own  tariffs  and  that  it  seems  probable  that  in  compliance  with 
this  order  carriers  must  e*tahli*h  rates  in  substantial  accord  with  those  suggested  by 
us.  It  should  be  ever  borne  in  mind  that  the  acute  complaint  in  this  case  is  the  dis- 
crimination and  not  the  unreasonable  rate.  Obedience  to  this  order  will  doubtless 
result  in  Home  rates  from  the  east  which  are  higher  and  in  others  which  are  lower  than 
those  sug^ted  by  the  Commission  since  we  did  not  then  feel  at  liberty,  es  the  com- 
plainant* reqm^totl.  to  make  the  Spokane  rate  depend  upon  the  coast  rate.  But  it 
is  likely  that  the  resulting  schedule  will  be  more  satisfactory  to  the  complainants  end 
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no  more  burdensome  upon  the  defendants.  If  the  carriers  establish  under  this  dispo- 
sition of  the  case  rates  to  Spokane  which  are  excessive,  a  further  order  can  be  made  in 
this  proceeding  reducing  them  to  a  proper  basis. 

Proceedings  were  begun  in  the  Commerce  Court  to  restrain  the 
operation  of  our  fourth  section  order  of  June  22,  1911,  which  resulted 
in  an  injunction  from  that  court  against  the  enforcement  of  the  order. 
From  this  decree  an  appeal  was  at  once  taken  to  the  Supreme  Court 
of  the  United  States,  and  in  that  court  the  case  was  advanced  and  was 
finally  argued  and  submitted  on  February  27,  1912. 

On  April  8,  1912,  the  Supreme  Court  reassigned  this  case  for 
argument  in  October.  When  it  became  evident  from  the  action  of 
the  court  that  a  considerable  time  must  still  elapse  before  a  decision 
could  be  had,  protests  began  to  be  received  from  the  city  of  Spokane 
and  other  interested  communities,  urging  that  immediate  steps  be 
taken  by  the  Commission  to  secure  some  relief  from  the  present  rates 
wliich  had  been  condemned  as  unreasonable  by  us,  and  the  Commis- 
sion, feeling  that  some  measure  of  relief  should  be  granted,  set  the  case 
down  for  further  consideration  on  May  8,  1912,  having  under  advise- 
ment the  propriety  of  establishing  forthwith  the  rates  found  reason- 
able by  its  opinion  of  June  7,  1910. 

At  this  hearing  the  defendant  carriers  presented  a  schedule  of  car- 
load commodity  rates,  from  eastern  defined  territories  to  Spokane 
and  Spokane  territory.  The  rates  named  by  this  schedule  were  on 
the  average  some  4  per  cent  higher  than  those  found  reasonable  by 
the  Commission  from  the  Missouri  River,  7  per  cent  from  Chicago,  10 
per  cent  from  Detroit  and  Pittsburgh,  while  from  the  Atlantic  seaboard 
they  were  practically  the  same. 

The  schedule  of  the  Commission  had  named  both  carload  and  less- 
than-carload  commodity  rates,  but  the  schedule  of  the  carriers 
embraced  no  less-than-carload  rates. 

It  was  stated  by  representatives  of  the  defendant  carriers  and  by 
the  attorney  of  the  city  of  Spokane  that  an  agreement  had  been 
reached  whereby  this  schedule  was  to  be  forthwith  established  by  the 
carriers  and  this  proceeding  discontinued  by  the  complainant.  The 
approval  of  the  Commission  to  this  agreement  was  requested. 

I'pon  this  proposition  the  Commission  remarks: 

First.  The  Spokane  case  can  not  be  discontinued.  Other  parties, 
involving  other  communities,  have  intervened  and  are  parties  to 
that  proceeding.  After  the  time  and  effort  expended  in  perfecting 
that  record  the  Commission  would  not  feel  warranted  in  allowing  the 
proceeding  to  be  discontinued  until  the  matters  in  issue  had  been 
linally  disposed  of. 

Second.  The  reasonableness  of  the  proposed  schedule  has  not  been 
considered  by  the  Commission  and  no  opinion  whatever  is  expressed 
thereon. 
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Third.  No  opinion  is  expressed  whether  less-than-c&rload  com- 
modity rates  should  be  finally  prescribed. 

Fourth.  The  Commission  adheres  to  the  position  which  it  has 
taken  under  the  fourth  section  and  will  feel  entirely  free  to  dispose 
of  this  whole  question  as  may  seem  just,  when  it  is  determined  by 
the  Supreme  Court  what  action  can  be  taken  under  that  section. 

If  the  carriers,  understanding  the  position  of  the  Commission  to  be 
as  above  stated,  see  fit  to  make  the  proposed  rates  effective  by 
June  1  next,  the  Commission  will  take  no  further  action  until  the 
final  decision  of  the  court  upon  the  fourth  section  proceeding. 

If  the  carriers  do  not,  on  or  before  May  25,  1912,  notify  the, Com- 
mission of  their  intention  to  establish  this  schedule,  the  matter  will  be 
at  once  otherwise  proceeded  with  as  may  seem  just  and  proper  in  the 
promises. 


APPLICATIONS  FOR  RELIEF  UNDER  THE  FOURTH  SEC- 
TION:  Nos.  205,  342,  343,  344,  349,  350,  and  352. 


No.  1665. 

RAILROAD  COMMISSION  OF  NEVADA 

v. 

9 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


No.  1796. 

MARICOPA  COUNTY  COMMERCIAL  CLUB 

v. 

SANTE  FE,  PRESCOTT  &  PHOENIX  RAILWAY  COMPANY 

ET  AL. 


Submitted  May  8, 191t.    Decided  May  15, 191*. 


Onrrleni  permitted  to  institute  proposed  commodity  rates,  but  their 

ableness  not  passed  upon. 

Supplemental  Report  op  the  Commission. 

ssioner: 
ultimate  decision  of  the  questions  involved  in  the 
ort-haul  cases  (See  Railroad  Commission  of  Nevada 
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v.  So.  Pac.  Co.  and  Maricopa  County  Commercial  Club  v.  S.  F.,  P.  dk 
P.  Ry.  Co.,  21 1.  C.  C,  329)  led  the  complainants  to  make  request  upon 
the  Commission  for  the  establishment  of  commodity  rates  comple- 
menting the  class  rates  previously  instituted.  The  Commission  there- 
upon entered  an  order  upon  the  carriers  to  show  cause  why  such  com- 
modity rates  should  not  be  instituted.  The  matter  coming  on  for 
hearing,  the  carriers  defendant  presented  a  proposed  schedule  of  com- 
modity rates  which  they  volunteered  to  put  into  effect  pending  the 
determination  of  the  questions  involved  in  the  long-and-short-haul 
cases,  and  covering  the  great  volume  of  the  traffic  moving  now  in  car- 
load lot?  into  Nevada  and  Arizona.  The  carriers  stated  at  the  time 
that  in  presenting  these  rates  they  were  not  presented  as  reasonable, 
but  were  regarded  by  them  as  established  to  meet  a  situation  of  em- 
barrassment. The  complainants  would  not  agree  that  such  commod- 
ity rates  as  were  offered  met  their  full  demand,  but  they  submitted  the 
question  as  to  the  advisability  of  such  rates  going  into  effect  to  the 
Commission. 

Upon  full  consideration  of  the  matter  we  see  no  reason  why  this 
Commission  should  object  to  the  course  of  procedure  suggested  by  the 
carriers,  and  will  permit  upon  short  notice  the  carriers  to  institute  the 
proposed  commodity  rates,  it  being  expressly  understood  that  the 
Commission  in  no  wise  passes  upon  the  reasonableness  of  these  rates  or 
upon  any  question  of  discrimination  arising  from  their  institution. 
Our  sole  purpose  is  to  give  as  great  a  degree  of  relief  as  is  possible 
immediately  to  these  communities  which  have  been  contending 
before  the  Commission  for  years  against  rates  which  were  contrary 
to  the  principles  of  the  act. 
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No.  4052. 

COLORADO  COAL  TRAFFIC  ASSOCIATION 

v. 

DENVER  &  RIO  GRANDE  RAILROAD  COMPANY  ET  AL. 


Submitted  March  6,  191 1.    Decided  May  6,  J91t. 


1.  Complainant  avails  defendants'  method  of  distributing  care  for  the  transportation 

of  coal  from  mines  in  Huerfano  and  Las  Animas  counties,  Colo.,  to  interstate 
points.  The  testimony  shows  that  no  definite  plan  which  might  have  served 
as  a  guide  and  authority  alike  for  shippers  and  operators  has  been  in  existence 
in  this  coal  district.  The  absence  of  such  a  plan  is  probably  responsible  for 
much,  if  not  all,  of  the  suspicion  with  which  the  distribution  of  care  has  been 
regarded  in  the  past.  The  record  fairly  establishes  that  some  unjust  discrimi- 
nation has  been  practiced  in  the  distribution  to  the  various  mines  in  question. 

2.  The  Commission  believes  it  to  be  imperative  that  rules  and  regulations  should  be 

formulated  and  published  by  the  carriers  at  the  earliest  practicable  date  alter 
proper  conference  with  the  operators.  If,  after  such  rules  and  regulations 
have  been  given  a  fair  trial,  some  or  all  of  the  operators  feel  that  they  do  not 
meet  the  situation,  and  the  carriers  are  unwilling  to  accede  to  their  wishes, 
the  reasonableness  and  justice  of  such  rules  and  regulations  may  be  brought 
to  the  attention  of  the  Commission.  The  carriers  defendant  herein  will  be 
required  to  publish  rules  and  regulations  governing  the  rating  of  mines  and  the 
distribution  of  cars  and  to  maintain  records  with  reference  thereto  in  such  a 
manner  that  a  representative  of  the  Commission,  or  anyone  else  entitled  to 
have  access  to  information  of  this  kind,  may  ascertain  readily  such  ratings  and 
distribution.  Sixty  days  is  deemed  a  reasonable  time  within  which  to  comply 
with  these  requirements. 

C   W.  Durbin  and  A.  L.  Vogl  for  complainant. 

E.  WhiUed  and  J.  M.  Cotes  for  Colorado  &  Southern  Raihray 
Company. 

E.  N.  Clark  and  J.G.  McMurry  for  Denver  &  Rio  Grande  Railroad 
Company. 

Caldwell  Yeaman  for  Victor-American  Fuel  Company,  intervener. 

Charles  E.  Ilerrington  for  Colorado  Fuel  &  Iron  Company,  inter- 
vener. 

Report  of  the  Commission. 

Meyer,  Commissioner: 

The  petition  in  this  case,  filed  April  28,  1911,  states  that  the  com- 
plainant is  a  voluntary  association,  with  offices  at  Denver,  Colo.,  of 
corporations  and  individuals  engaged  in  the  business  of  mining  and 
shipping  coal  in  carloads  from  mines  in  the  southern  part  of  Colorado 
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to  interstate  points.  It  alleges,  in  substance,  that  the  defendants  have 
violated  the  act  to  regulate  commerce  by  its  method  of  distributing 
cars  for  the  transportation  of  coal  and  seeks  the  establishment  of  a 
"just  and  equitable"  system  of  distribution.  The  mines  involved 
are  situated  in  Huerfano  and  Las  Animas  counties,  Colo.,  chiefly 
on  the  so-called  Loma  branch,  and  are  served  by  the  two  defendants, 
the  Denver  &  Rio  Grande  Railroad  Company  and  the  Colorado  & 
Southern  Railway  Company.  It  is  asserted  by  complainant  that  by 
agreement  between  the  defendants  the  rate  for  the  transportation  of 
coal  in  carloads  is  the  same  via  either  line  from  any  mine  in  Huerfano 
or  Las  Animas  county  except  Grey  Creek  in  Las  Animas  county  on 
the  Colorado  &  Southern  and  Cokedale  in  Las  Animas  county  and 
Oakdale  in  Huerfano  county  on  the  Denver  &  Rio  Grande.  With 
these  exceptions  all  mines  in  these  two  counties  on  the  line  of  either 
of  the  defendants  are  on  joint  tracks.  The  switching  at  the  respective 
mines,  regardless  of  the  routing  of  the  coal,  is  performed  by  the  road 
on  whose  tracks  the  mine  is  located ;  that  is  to  say,  coal  loaded  at  any 
mine  on  the  joint  tracks  may  be  billed  out  over  either  line,  but  the 
switching  service  is  performed  by  the  railroad  owning  the  tracks  into 
the  shipping  mine,  thus  making  all  mines  dependent  upon  one  or  the 
other  defendant  for  switching  service.  The  mines  in  these  two 
counties  are  divided  into  two  districts,  viz,  the  Walsenburg  district 
and  the  Trinidad  district.  There  are  35  mines  in  the  former  and  14 
mines  in  the  latter  district. 

The  specific  allegations  of  the  complaint  are  that  during  the  last 
half  of  1910,  and  for  several  winters  previous  thereto,  the  defendants 
failed  to  furnish  complainant's  members,  or  any  one  of  them,  with  a 
sufficient  number  of  cars  in  which  to  transport  coal  to  interstate 
points,  but  during  the  same  time  they  furnished  cars  in  ample 
numbers  to  coal  mines  and  coke  ovens  located  in  Colorado  on  the 
lines  of  the  Colorado  &  Southeastern  Railroad,  Colorado  &  Wyoming 
Railway,  and  the  Atchison,  Topeka  &  Santa  Fe  Railway;  that  the 
mines  and  coke  ovens  on  the  lines  of  the  two  first-named  railroads  are 
owned  by  corporations  controlling  such  roads,  namely,  the  Victor- 
Colorado  Fuel  Company  and  the  Colorado  Fuel  &  Iron  Company,  and 
that  such  corporations  have  been  given  an  undue  preference  or  advan- 
tage in  the  distribution  of  cars,  while  complainant's  members  have 
been  subjected  to  undue  prejudice  or  disadvantage.  It  is  contended 
that  as  a  result  of  this  situation  complainant's  members  have  been 
unable  to  keep  their  mines  in  continuous  daily  operation,  thereby 
causing  financial  loss  as  well  as  creating  dissatisfaction  among  their 
miners,  which  culminated  in  their  seeking  employment  in  other 
districts. 

The  complaint  further  alleges  that  the  defendants  have  a  most 
unjust  and  inequitable  system  for  the  distribution  of  empty  cars;  that 
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no  person  is  in  charge  of  such  work,  but  it  is  left  to  agents,  yardmen, 
and  conductors;  that  for  years  complainant  has  been  trying  to  have  a 
reasonable  system  adopted  by  the  defendants,  and  on  February  16, 
101 1 ,  it  presented  to  them  a  set  of  rules  designed  to  meet  the  matter 
of  cjir  shortage,  but  such  rules  were  not  adopted. 

The  prayer*  of  the  complaint  are  (1)  that  the  defendants  be  ordered 
to  case  and  desist  from  billing  or  delivering  any  empty  cars  to  foreign 
railways  until  after  each  and  every  coal  mine  on  the  line  of  either 
defendant,  or  their  joint  tracks,  has  been  given  a  sufficient  number; 
(i)  to  cease  from  discriminating  against  complainant;  and  (3)  to  put 
in  an  equitable  system  or  method  of  distribution  of  empty  cars. 

The  Victor-American  Fuel  Company  filed  a  petition  of  intervention, 
fcet.f.mf.'  up  the  fact  that  it  owns  mines  at  three  points  in  the  Trinidad 
di.trift,  viz,  Delaqua,  Cuss,  and  Hastings.  The  nearest  stations  to 
these  mines  are  Ludlow,  Colo.,  on  the  Colorado  &  Southern  Railway, 
and  Barnes,  Colo.,  on  the  Denver  &  Rio  Grande  Railroad.  From 
Ludlow  the  three  points  named  arc  5£,  4},  and  2\  miles  distant, 
respectively,  while  from  Barnes  they  are  distant  GJ,  G,  and  3£  miles, 
respectively.  This  intervener  contends  that  it  owned  and  operated 
these  mines  before  complainant's  members  were  in  possession  of  any 
of  their  mines;  that  the  Colorado  &  Southeastern  Railway  is  a  lateral 
line  of  railroad  connecting  the  mines  with  Barnes,  on  the  Denver 
&  Kio  (irande  Railroad,  and  Ludlow,  on  the  Colorado  &  Southern 
Kail  way ;  that  the  Colorado  &  Southeastern  Railway  Company  ow;ns 
no  coal  cars,  or  other  freight  cars,  but  since  its  organization  has  been 
supplied  by  defendants  with  car  equipment.  It  denies  that  any 
discrimination  has  been  practiced  against  the  complainant  in  its 
favor  and  avers  that  to  grant  the  prayer  of  the  complaint,  requiring 
said  defendants  to  cease  and  desist  from  delivering  empty  cars  to  the 
Colorado  &  Southeastern  Railroad  Company  for  the  use  of  its  mines. 
until  after  each  and  every  other  coal  mine  on  the  lines  of  defendants, 
or  either  of  them,  or  on  their  joint  tracks,  have  been  given  a  sufficient 
number  of  empty  cars  to  keep  said  mint's  in  continuous  operation, 
would  be  the  grossest  discrimination  against  the  intervener.  It 
prays  that  defendants  be  required  to  furnish  the  Colorado  &  South- 
eastern Railroad  Company  for  their  use  a  fair  proportion  of  cars 
according  to  any  just  rule  the  Commission  may  promulgate  and 
enforce. 

The  Colorado  Fuel  &  Iron  Company  also  filed  a  petition  of  inter- 
vention of  similar  purport  to  that  of  the  Victor-American  Fuel  Com- 
pany with  the  exception  that  the  Colorado  &  Wyoming  Railway 
Company  i§  referred  to  instead  of  the  Colorado  &  Southeastern. 
The  answers  of  the  two  defendants  deny  the  essential  allegations  of 

i  complaint. 
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The  whole  of  this  somewhat  voluminous  record  resolves  itself  into 
two  parts,  one  dealing  with  the  manner  of  car  distribution  during 
the  past  and  the  other  with  a  basis  for  car  distribution  in  the  future. 

Upon  the  argument  petitioners  laid  emphasis  upon  the  proposi- 
tion that  defendants  have  no  right  to  send  empty  cars  off  their 
lines  until  they  have  furnished  sufficient  cars  to  the  mines  on  their 
lines,  making  reference  to  the  cases  of  Memphis  Freight  Bureau  v. 
F.  S.  cfc  W.  R.  R.  Co.,  13  I.  C.  C.,  1,  8,  and  Traer  v.  C.  cfe  A.R.R. 
Co.,  13 1.C.  C,  451, 456.  Of  the  correctness  of  this  general  proposition 
there  can  be  no  doubt.  In  the  instant  case  the  foreign  roads  referred 
to,  if  we  understand  petitioner's  contention,  are  primarily  the  Colo- 
rado &  Southeastern  and  the  Colorado  &  Wyoming. 

The  Colorado  &  Southeastern  has  6.27  miles  of  main  line  and, 
apparently  under  trackage  rights,  operates  over  the  Colorado  & 
Southern  tracks  from  Ludlow  to  Trinidad,  Colo.,  a  distance  of  14.51 
miles.     As  stated  above,  it  has  no  coal  cars. 

The  Colorado  &  Wyoming  is  controlled  by  the  Colorado  Industrial 
Company,  which  appears  to  bo  affiliated  with  the  Colorado  Fuel  & 
Iron  Company,  having  several  officers  in  common  with  the  latter. 
It  has  14.52  miles  of  main  line  in  Wyoming  and  31.10  miles  in  Colo- 
rado, these  two  stretches  of  main  line  having  no  physical  connection 
with  each  other,  except  through  many  miles  of  line  of  other  carriers. 
It  has  0.14  mile  of  spur  track  connecting  with  the  Chicago,  Burling- 
ton &  Quincy  in  Wyoming,  and  6.86  miles  of  spur  track  in  Colorado; 
also  trackage  rights  of  2.12  miles  of  the  lines  of  the  Atchison,  Topeka 
&  Santa  Fe  between  Trinidad  and  Jansen,  Colo.  As  of  June  30, 
1011,  it  reported  to  this  Commission  that  it  had  25  locomotives  of 
average  weight  of  61  tons  on  drivers,  111  freight  cars,  372  coal  cars, 
5  tank  cars,  2  refrigerator  cars,  and  2  other  freight  cars. 

It  will  be  observed  that  the  report  to  the  Commission  which 
ascribes  to  the  Colorado  &  Wyoming  372  coal  cars  is  at  variance  with 
the  testimony  to  the  effect  that  this  road  had  no  coal  cars. 

There  is  nothing  in  this  record  tending  to  show  the  adequacy  or 
inadequacy  of  the  car  supply  of  the  Colorado  &  Wyoming.  As  a 
matter  of  practical  operation  the  entire  coal  car  supply  of  all  the 
carriers  serving  these  mines  should  be  considered  in  connection  with 
this  proceeding.  The  great  underlying  practical  question  is  whether 
the  equipment  of  these  carriers  is  reasonably  adequate  to  meet  the 
reasonable  requirements  of  the  traffic  which  they  are  bound  to  serve. 
To  this  question  no  testimony  was  directed. 

While  the  many  exhibits  and  testimony  relating  thereto  bearing 
upon  the  question  of  car  distribution  in  the  past  do  not  point  with 
entire  clearness  to  well-defined  conclusions,  we  think  it  has  been 
fairly  established  that  some  unjust  discrimination  has  been  practiced 
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in  the  distribution  of  cars  to  the  various  coal  mines  in  the  past.  The 
existence  of  discrimination  for  a  very  brief  period  of  time  was  admitted 
by  the  carriers,  while  the  petitioners  apparently  intended  to  support 
the  allegation  that  unjust  discrimination  had  been  the  general  prac- 
tice during  periods  of  car  shortage.  No  complaint  is  made  with  ref- 
erence to  car  distribution  during  ordinary  times. 

Witnesses  for  petitioners  insisted  that  no  definite  plan  for  the  dis- 
tribution of  cars  was  now  or  ever  had  been  in  existence  in  the  Walsen- 
burg  district.  The  defendants  introduced  an  exhibit  which  was 
intended  to  establish  the  fact  that  some  system  had  actually  been  in 
existence  and  adhered  to.  This  exhibit  is  apparently  no  more  than  a 
record  of  the  actual  distribution  of  cars  for  a  period  of  time  covered 
therein,  rather  than  a  system  of  rules  and  regulations  in  accordance 
with  which  cars  can  be  distributed.  In  the  light  of  the  testimony  as 
a  whole  it  must  be  said  that  no  definite  plan  which  might  have  served 
as  a  guide  and  authority  alike  for  carriers  and  operators  has  been  in 
existence  in  the  coal  district  here  in  question.  The  absence  of  such 
a  plan  is  probably  r&sponsiblo  for  much,  if  not  all,  of  the  suspicion 
with  which  the  distribution  of  cars  has  been  regarded  in  the  past. 

Numerous  references  were  made  in  the  testimony  to  so-called 
41  car  rustlers."  It  appears  that  the  word  "rustler"  has  an  estab- 
lished place  in  the  vocabulary  of  the  western  population.  The  phrase 
"car  rustler"  is  said  to  have  been  derived  from  the  phrase  "cattle 
rustler"  which  latter  was  construed  to  mean  the  equivalent  of  cattle 
thief.  As  is  frequently  the  case,  the  derivative  does  not  bear  all 
of  the  significance  of  the  original;  and  so  far  as  the  testimony  shows 
no  one  seriously  contends  that  the  term  car  rustler  was  used  as  the 
equivalent  of  car  thief.  One  witness  explained  the  term  thus: 
"Suppose  there  is  an  engine  there  with  a  crew  that  is  able  to  take 
one  of  those  bunches  of  cars  and  it  is  a  matter  of  indifference  which 
bunch  they  take.  If  a  rustler  is  on  the  spot  and  has  gotten  his  cars, 
and  lie  is  a  good  fellow,  he  may  get  that  crew  to  move  his  bunch  of 
cars  and  leave  the  other  fellow's  bunch  standing  there  until  he  gets 
back."  Another  witness  stated  that  car  rustling  "signifies  activity." 
Another  explained  that  if  there  were  from  50  to  100  cars  in  a  yard 
car  rustlers  would  come  in  to  assist  the  train  crews  in  the  distribu- 
tion of  such  cars.  Elsewhere  in  the  testimony  rustling  was  de- 
scribed as  "promptness,"  distributing  cigars,  joining  men  in  lunches 
through  the  coincidence  of  being  hungry  at  the  same  time,  and 
spending  pocket  money  for  "easily  digestible"  things  which  the 
men  like.  It  was  admitted  that  the  car  rustler  was  employed  "to 
do  a  highly  important  piece  of  work,"  but  denied  "that  he  was  doing 
anything  that  was  not  legitimate." 

Whatever  car  rustlers  may  have  done,  or  may  not  have  done,  it  is 
undisputed  that  such  a  class  of  men  exists.     The  mere  existence  of 
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the  term  is  sufficient  to  suggest  improper  practices.  It  is  the  plain 
duty  of  the  carriers  to  distribute  cars  equitably.  If  they  do  not  have 
a  sufficient  number  of  employees  to  do  this  in  a  manner  lawfully 
required  of  them,  they,  and  not  the  mine  operators  or  other  shippers, 
should  hire  men  to  facilitate  the  distribution.  It  is  impossible  to 
read  the  testimony  with  respect  to  this  system  of  car  rustling  without 
feeling  that  everything  is  not  as  it  should  be.  Every  operator  should 
be  able  to  rely  upon  published  rules  and  regulations  governing  car 
distribution  rather  than  upon  men  privately  hired  by  him  who  may 
haunt  the  yards  between  the  hours  of  4  and  5  in  the  morning. 

Allusion  has  already  been  made  to  an  exhibit  of  the  carriers  pur- 
porting to  show  the  "plan"  in  accordance  with  which  they  have 
distributed  cars.  An  examination  of  that  exhibit,  as  previously  sug- 
gested, does  not  reveal  any  plan  as  such,  but  it  is  rather  a  record  of 
what  was  actually  done  within  a  certain  period  of  time.  Witnesses 
for  the  carriers  stated  that  the  chief  dispatcher  of  the  division  has 
directly  to  do  with  the  ascertaining  of  the  empties  available  for  dis- 
tribution and  the  number  of  cars  needed  by  the  various  mines.  He 
is  expected  to  keep  himself  informed  both  in  regard  to  cars  needed 
and  cars  available.  It  was  stated  that  he  gets  his  information  from 
various  sources — from  reports  of  empties  at  the  different  terminals, 
reports  of  empties  in  trains  that  are  moving,  reports  of  empties 
assigned  to  different  places,  the  requirements  of  the  different  mines 
as  reported  by  local  agents  at  the  mines  and  from  his  own  knowledge 
of  what  the  different  mines  are  doing.  It  was  stated  that  the 
dispatcher  knows  the  capacity  of  each  mine  by  its  performance  and 
that  he  uses  as  the  basis  for  the  distribution  of  cars  during  times  of 
car  shortage,  not  only  contemporary  information,  but  also  information 
previously  acquired  by  him  in  various  ways.  "Nobody  knows 
what  the  general  plan  is  but  the  chief  dispatcher  and  the  conductor 
of  each  particular  train  ?  "  To  this  question  a  witness  for  the  carriers 
answered  in  the  affirmative.  He  also  answered  in  the  affirmative 
the  supplementary  question  that  "their  combined  action  represents 
the  general  plan  that  is  in  the  mind  of  the  dispatcher  ? " 

This  is  sufficient  as  a  description  of  the  "plan"  which  is  said  to  be 
in  effect.  It  must  be  obvious  that  a  plan  which  rests  in  the  minds 
of  two  men,  dispatcher  and  conductor,  can  not  be  a  plan  which  can 
possibly  satisfy  many  operators  in  rivalry  with  one  another,  no  matter 
how  conscientious  or  faithful  those  two  men  may  be. 

Several  somewhat  extraordinary  features  connected  with  the  coal 
business  in  the  Colorado  fields  were  brought  out  in  the  testimony. 
One  of  these  is  the  custom  of  double  ordering  of  cars  from  the  railway 
company.  It  is  stated  in  the  testimony  that  if  an  operator  wants, 
for  instance,  10  cars,  he  will  not  order  10  cars  from  one  of  the  two 
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companies,  but  10  cars  from  each — the  Colorado  &  Southern  and  the 
Denver  &  Rio  Grande.  Furthermore,  if  he  needed  3  cars  he  would 
probably  order  10.  Witnesses  for  the  carriers  testified  that  this 
custom  of  double  ordering  did  not  usually  mislead  them.  Even 
though  they  were  not  misled  by  it,  the  practice  must  be  condemned. 
Another,  and  possibly  even  more  extraordinary  feature,  is  the  system 
of  what  may  be  termed  multiple  ordering  of  coal.  It  appears  that 
when  a  coal  dealer  at  some  station  in  Kansas  or  Nebraska  desires  one 
carload  of  coal  he  sends  an  order  for  this  carload  to  perhaps  10  different 
operators  at  the  same  time,  and  whichever  operator  actually  delivers 
a  car  first  at  the  station  from  which  the  order  was  sent  gets  the  sale. 
It  is  a  natural  inquiry  to  make  in  this  regard  whether  car  rustling 
may  not  have  much  to  do  with  this  system.  Still  a  third  feature, 
which,  however,  has  been  brought  to  the  attention  of  the  Commission 
with  respect  to  the  coal  business  in  various  other  parts  of  the  country 
is  the  practice  of  starting  loaded  cars  of  coal  for  points  like  Pueblo 
and  Denver  in  the  hope  that  a  sale  may  be  effected  before  the  cars 
reach  those  points.  It  appears  to  us  that  double  ordering  of  cars  and 
multiple  ordering  of  coal  militate  against  the  most  equitable  distribu- 
tion and  use  of  available  coal  cars  in  these  coal  districts. 

In  the  light  of  the  entire  situation,  as  described  above,  and  other 
matters  brought  out  in  the  testimony,  there  can  be  little  surprise  that 
uneasiness  and  suspicion  should  have  arisen  among  some  of  the 
operators  during  periods  of  car  shortage.  It  appears  that  a  con- 
ference between  operators  and  carriers  was  held,  at  which  the  so- 
called  Hillsdale  plan,  19  I.  C.  C,  356,  was  discussed.  Those  of  the 
operators  who  expressed  themselves  with  respect  to  the  matter  at  this 
meeting  spoke  in  opposition.  Petitioners  are  obviously  opposed  to 
any  system  of  physical  and  commercial  rating  of  their  respective 
mines  identical  with  or  analagous  to  that  adopted  by  this  Commission 
in  the  Hillsdale  case,  supra.  Instead  of  using  the  number  of  calendar 
days  in  estimating  the  commercial  capacity  of  a  mine,  petitioners 
desire  to  use  the  number  of  days  and  hours  a  mine  has  been  in  actual 
operation.  This  results  in  what  they  term  the  idle-hour  system  of 
rating  which  they  advocate.  A  complete  set  of  rules  and  regulations 
based  upon  this  principle  is  submitted  in  the  briefa. 

Even  if  the  Commission  had  full  and  complete  information  with 
respect  to  matters  entering  into  the  formulation  of  rules  and  regula- 
tions for  car  distribution  in  these  coal  districts,  it  is  doubtful  whether 
it  should,  in  the  first  instance,  prescribe  such  rules.  However,  we 
arc  not  in  possession  of  the  requisite  information.  This  is  peculiarly 
a  matter  for  action  on  the  part  of  the  interested  carriers  and  operators. 
We  believe  it  to  be  imperative  that  rules  and  regulations  should  be 
formulated  and  published  by  the  carriers  at  the  earliest  practicable 
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date  after  proper  conference  with  the  operators.  If,  after  such 
rules  and  regulations  have  been  given  a  fair  trial,  some  or  all  of 
the  operators  feel  that  they  do  not  meet  the  situation,  and  the 
carriers  are  unwilling  to  accede  to  their  wishes,  the  reasonableness 
and  justice  of  such  rules  and  regulations  may  be  brought  to  the 
attention  of  the  Commission.  We  shall  therefore  require  the  car- 
riers defendant  herein  to  publish  rules  and  regulations  governing 
the  rating  of  mines  and  the  distribution  of  cars  and  to  maintain 
records  with  reference  thereto  in  such  a  manner  that  a  representative 
of  the  Commission  or  anyone  else  entitled  to  have  access  to  informa- 
tion of  this  kind  may  ascertain  readily  such  ratings  and  distribution. 
Sixty  days  is  deemed  a  reasonable  time  within  which  to  comply  with 
these  requirements.  An  order  will  be  issued  in  accordance  with  the 
conclusions  expressed  herein. 


No.  4330. 

NEW  ORLEANS  BOARD  OF  TRADE,  LIMITED, 

v. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submitted  February  V%  1912.    Derided  May  13, 1912. 


Defendants'  export  rates  from  Henderson  and  Owensboro,  Ky.,  to  New  Orleans,  La., 
on  tobacco  are  less  per  100  pounds  when  the  traffic  is  destined  to  Liverpool  and 
Bristol,  England,  than  when  destined  to  other  European  ports;  Tleld,  That 
the  different  export  rates  are  not  justified  by  any  substantial  dissimilarity  of 
circumstances  and  conditions. 

John  A.  Smith  for  complainant. 

D.  B.  II.  Chaffe  for  interveners. 

CJtas.  J.  Iiixey,  jr.,  and  R.  Walton  Moore  for  Illinois  Central  Rail- 
road Company. 

Nelson  W.  Proctor,  WiUiam  A.  Northcutt,  and  Albert  S.  Brandeis  for 
Louisville  &  Nashville  Railroad  Company. 

Report  of  the  Commission. 

McCiiord,  Commissioner: 

The  petition  in  this  case  is  filod  by  the  New  Orleans  Board  of  Trade 
on  behalf  of  certain  steamship  companies  which  operate  vessels  from 
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New  Orleans,  La.,  to  various  European  ports.  Gallaher,  Limited,  a 
Kentucky  corporation;  Nosworthy  &  Argue,  a  partnership;  and 
R.  E.  O'Flynn,  a  merchant,  all  engaged  in  the  tobacco  business  at 
Henderson  Ky.,  intervened  in  behalf  of  complainant  and  took  part  in 
the  hearing  and  argument. 

The  gravamen  of  the  complaint  is  that,  for  the  transportation  of 
unmanufactured  tobacco  from  Henderson  and  Owensboro,  Ky.,  to 
the  port  of  New  Orleans,  La.,  for  export,  the  defendants  charge  21.5 
cents  per  100  pounds  when  the  traffic  is  destined  to  Liverpool,  22 
cents  per  100  pounds  when  destined  to  Bristol,  and  25  cents  per  100 
pounds  when  destined  to  other  European  ports.  The  petition  alleges 
that  this  discrimination  between  the  export  rates  to  New  Orleans  is 
unreasonable  and  unjust;  that  it  creates  a  preference  and  advantage 
in  favor  of  American  dealers  in  tobacco  who  ship  to  Liverpool  and 
Bristol  through  the  port  of  New  Orleans;  and  that  it  subjects  to 
undue  prejudice  and  disadvantage  the  port  of  New  Orleans  as  well 
as  dealers  who  ship  tobacco  through  said  port  to  European  ports 
other  than  Liverpool  and  Bristol.  The  intervening  petitions  are 
filed  by  shippers  who  have  exported  tobacco  to  destinations  other 
than  Liverpool  and  Bristol,  and  consequently  have  paid  the  higher 
export  rate.  The  defendants  admit  that  their  rates  are  as  alleged  in 
the  petition,  but  deny  that  the  maintenance  of  said  rates  is  unreason- 
able, unjust,  or  otherwise  in  violation  of  law.  The  defendants  assert 
that  this  adjustment  of  rates  from  Owensboro  and  Henderson  is 
made  to  meet  competition  for  the  carriage  of  this  traffic  through  the 
Atlantic  seaboard  ports,  and  that  the  circumstances  and  conditions 
surrounding  the  transportation  of  tobacco  to  European  ports  other 
than  Liverpool  and  Bristol  are  so  dissimilar  as  to  warrant  the  existing 
difference  in  the  export  rates. 

Briefly  stated,  the  question  to  be  decided  is  whether  a  carrier  law- 
fully may  make  different  export  rates  on  the  same  traffic  from  the 
same  point  in  the  United  States  to  the  same  port  of  transshipment  by 
reason  of  the  fact  that  beyond  the  port  of  transshipment  the  traffic 
is  to  be  carried  to  different  destinations.  This  question  appears  to 
be  novel  and  but  little  assistance  is  to  be  gathered  from  previous 
cases. 

Defendants'  testimony  is  to  the  effect  that  the  rates  to  European 
ports  via  New  Orleans  are  made  in  competition  with  through 
rates  via  the  eastern  ports;  that  in  deciding  upon  the  rates  necessary 
to  meet  the  competition  through  the  Atlantic  seaboard  the  lowest 
combination  through  Boston,  New  York,  and  Baltimore  is  ascer- 
tained, and  from  such  lowest  combination  through  rate  to  the  Euro- 
pean ports  2  cents  per  100  pounds  is  deducted  to  cover  the  difference 
in  mileage  and  marine  insurance,  when  the  export  rates  are  published 
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from  Henderson  and  Owensboro  to  New  Orleans,  which,  added  to 
the  ocean  rates  to  Liverpool  and  Bristol,  will  make  the  through  rates 
2  cents  per  100  pounds  less  than  the  through  rates  made  on  combination 
through  the  Atlantic*  seaboard  ports.  Defendants  state  that  in  the 
case  of  shipments  destined  to  Liverpool  and  Bristol  the  competition 
through  the  north  Atlantic  and  Virginia  ports  is  of  compelling  and 
controlling  force,  while  in  the  case  of  shipments  to  other  European 
ports  competition  through  the  north  Atlantic  ports  is  not  so  strong. 
It  is  said  that  the  fast  passenger  steamers  plying  to  Liverpool, 
principally  from  New  York,  transport  freight  at  considerably  less 
than  the  normal  ocean  rates;  that  the  steamers  plying  from  New 
Orleans  to  Liverpool  will  make  no  reduction  in  their  charges,  and  that 
defendants,  in  order  to  participate  in  the  Liverpool  traffic,  must 
shrink  their  own  revenue.  Without  commenting  upon  the  manner 
in  which  the  alleged  competition  is  sought  to  be  met,  we  are  not 
prepared,  on  the  facts  before  us,  to  concede  the  depression  of  ocean 
rates  from  New  York  to  Liverpool.  From  the  best  obtainable  infor- 
mation, it  appears  that  during  the  past  two  years  the  ocean  rates, 
in  cents  per  100  pounds,  have  been  as  follows: 


From— 

To  Liver- 
pool* 

To  Lon- 
don. 

To  Glas- 
gow. 

New  York 

18 
11-25 

20.5 
28-43 

22 
22 

25 
30-45 

25 

Boston 

25 

Baltimore 

New  Orleans 

36-47 

The  deduction  from  the  foregoing  is  twofold:  First,  the  relation- 
ship of  the  rates  from  New  York  and  from  New  Orleans  is  approxi- 
mately the  same  to  Liverpool,  London,  and  Glasgow,  and  does  not 
bear  out  defendants'  assertion  that  the  New  York-Liverpool  rates 
are  abnormally  low;  and,  second,  the  ocean  rates  from  the  north 
Atlantic  ports  have  been  practically  stationary  for  the  past  two  years, 
while  from  New  Orleans  there  has  been  a  spread  of  about  50  per  cent 
between  the  minimum  and  maximum,  and  the  fluctuations  have  been 
frequent  and  violent.  With  such  a  condition  it  is  impossible  to  draw 
a  definite  comparison  between  the  rates  out  of  New  Orleans  and  those 
out  of  other  ports.  Nor  can  we  appreciate  defendants'  theory  of 
equalization,  when  one  of  the  factors  to  be  equalized  is  an  ocean 
rate  that  may,  and  often  does,  vary  from  day  to  day,  and  sometimes 
from  hour  to  hour.  If  even  a  substantial  equalization  is  to  be  accom- 
plished, the  inland  rail  rates  must  fluctuate  with  as  much  frequency 
and  approximately  to  the  same  degree  as  the  water  rates,  a  thing 
impossible  under  the  provisions  of  the  law,  which  require  that  the 
export  rate  shall  be  published  and  filed  and  may  be  changed  only 
upon  30  days'  notice. 
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Several  other  significant  facts  are  at  least  entitled  to  mention. 
New  Orleans  is  the  only  port  to  which  different  export  rates  from  the 
same  point  of  origin  when  for  the  same  European  destination  are  pub- 
lished ;  Owensboro  and  Henderson  are  the  only  places  from  which  such 
varying  export  rates  are  in  effect;  and  tobacco  is  the  only  commodity 
so  treated.  As  we  have  seen,  competition  through  the  north  Atlantic 
ports  is  the  reason  assigned  for  the  existence  of  these  different  rates 
onlv  to  New  Orleans.  Owensboro  and  Henderson  are  also  located 
on  the  Louisville,  Henderson  &  St.  Louis  Railroad,  which,  with  its 
eastern  connections,  affords  a  through  route  to  the  Atlantic  seaboard, 
and  the  defense  is  that  this  competition  forces  the  lower  export  rates 
to  Now  Orleans  for  Liverpool.  Why  tobacco  is  alone  in  this  novel 
rate  adjustment  probably  is  best  explained  by  the  following  excerpt 
from  the  testimony  of  a  witness  for  the  defense: 

The  Imperial  Tobacco  Company  ships  to  Liverpool,  London,  Glasgow,  and  Bristol, 
and  they  won't  take  their  Liverpool  business  by  one  port  and  their  London  business 
by  another.  All  of  their  tobacco  they  ship  away  in  one  season  must  go  via  one  port. 
They  ship  by  the  Gulf  ports,  Pensacola  and  New  Orleans,  one  season,  then  another,  will 
ship  entirely  through  Baltimore.  Now,  to  get  their  London  and  their  Glasgow  business 
at  the  25-cent  rate,  we  are  obliged  to  meet  this  competition  through  the  eastern  ports 
on  the  Liverpool  business,  otherwise  it  would  have  all  been  lost  to  eastern  porta. 

It  is  true  the  record  shows  that  for  the  last  three  years  no  tobacco 
for  Belfast  or  Dublin  has  moved  through  any  other  port  than 
New  Orleans,  while  for  Liverpool  there  was  transshipped  at  New 
Orleans,  during  the  first  10  months  of  1911,  2,807  hogsheads,  as  com- 
pared with  1,314  hogsheads  via  the  eastern  ports.  Upon  this  show- 
ing it  Is  contended  that  there  is  no  necessity  for  a  readjustment  of  the 
rates,  because,  even  at  the  lower  export  rate  to  Liverpool,  a  consid- 
erable quantity  of  tobacco  moves  through  the  north  Atlantic  ports; 
while  at  the  higher  inland  rate  to  Xew  Orleans  for  Belfast,  all  of  the 
tobacco  moves  via  that  route.  The  reason  for  this  is  not  apparent, 
but.  the  fact  that  the  trallic  seeks  this  route,  while  a  strong  argument 
for  the  reasonableness  of  the  through  rate  is  by  no  means  conclusive 
of  the  nondiscriminatory  efFect  of  the  rate  to  the  port.  There  is  no 
way  by  which  we  may  unequivocally  determine  the  amount  of  the 
through  rate,  nor  the  fact  that  such  through  rate  has  been  actually 
and  fully  paid.  To  hold  that  defendants  may  make  export  rates 
varying  with  the  different  destinations,  dependent  upon  competition 
creatrd  by  ocean  rates  representing  a  spread  of  50  per  cent  between 
the  minimum  and  maximum,  is  to  recognize  a  character  of  competi- 
tion indefinite  and  indeterminable.  That  there  is  competition 
between  the  various  ports  is  practically  axiomatic,  but  we  do  not 
believe  that  as  between  the  north  Atlantic  ports  and  New  Orleans 
such  competition,  so  far  as  regards  tobacco  from  Owensboro  and 
Henderson,  is  substantially  dissimilar  when  the  destination  is  Liver- 
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pool  and  when  it  is  Belfast. 
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The  record  indicates  that  the  lower  export  rates  to  New  Orleans  are 
granted  to  shippers  upon  presentation  by  them  of  through  bills  of 
lading,  showing  that  the  ultimate  destination  is  Liverpool  or  Bristol, 
and  if  such  destination  later  should  be  changed  the  railroad  would  not 
be  advised  thereof.  The  22-cent  rate,  when  for  Bristol,  applies  only 
when  transshipped  via  Liverpool,  while  the  rate  for  Liverpool  proper 
is  21.5  cents.  The  shipper  might  thus  obtain  for  21.5  cents  transpor- 
tation to  New  Orleans  which,  under  the  published  tariff,  should  take 
a  rate  of  22  or  25  cents.  And  no  method  is  suggested  by  which  this 
means  of  defeating  the  application  of  the  published  rate  can  be 
avoided. 

Moreover,  the  right  claimed  by  defendants  would  afford  unlimited 
opportunity  to  discriminate  between  shippers  of  tobacco  within 
the  United  States.  If  one  grower  of  tobacco  sends  his  traffic  to 
London  and  another  to  Bristol,  and  the  railroad  desires  to  favor 
the  latter,  all  that  would  be  necessary  would  be  for  it  to  publish  a 
20-ccnt  rate  on  traffic  destined  to  London  and  a  15-dent  rate  on 
traffic  destined  to  Bristol.  If  the  carrier  may  properly  maintain 
for  export  to  Liverpool  a  rate  3£  cents  lower  than  for  export  to  Bel- 
fast, why  may  it  not  so  expand  the  difference  between  the  rates  as  to 
substantially  monopolize  the  export  business  in  the  hands  of  par- 
ticular iirins?  Nor  would  such  power  as  is  contended  for  by  defend- 
ants be  limited  to  discriminations  between  growers  of  tobacco  within 
the  United  States,  for  it  would  also  put  the  export  business  of  the 
United  States  at  the  mercy  of  the  carriers,  because  it  would  enable 
them  to  determine  to  what  foreign  countries  the  exportation  of  to- 
bacco should  be  encouraged  and  to  what  foreign  countries  it  should  be 
restricted.  We  believe  it  was  never  the  intention  of  the  Congress  to 
place  in  the  hands  of  the  railroads  any  such  control  over  the  foreign 
commerce  of  the  country. 

The  leading  case  in  point,  referred  to  by  both  sides,  is  T.  &  P.  Ry. 
Co.  v.  /.  C.  C,  162  U.  S.,  197.  But  obviously  that  case  went  no 
further  than  to  decide  that  a  carrier  may  lawfully  make  an  import 
rate  from  a  port  in  the  United  States  to  an  interior  destination  less 
than  its  domestic  rate  from  the  same  port  to  the  same  destination. 
The  court  treated  the  entire  field  of  foreign  commerce  as  a  class  dif- 
ferent from  domestic  commerce.  It  did  not  undertake,  nor  was  there 
involved,  the  determination  of  the  propriety  of  different  import  rates 
where  the  points  of  origin  were  not  the  same,  and  we  do  not  think  the 
laritfuajre  of  that  opinion  fairly  may  be  considered  to  impose  upon 
this  Commission  the  impossible  burden  of  examining  into  the  circum- 
stances and  conditions  that  may  affect  transportation  from  every 
conceivable  point  on  the  globe  to  points  in  the  United  States.  Few 
carriers  publish  the  same  export  rates  on  traffic  for  Europe  and  for 
South  or  Central  America,  but  except  in  the  instant  case  we  are  not 
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now  aware  of  any  publication  of  varying  export  rates  on  traffic  for  a 
single  foreign  country.  It  may  be,  and  upon  this  point  we  express 
no  opinion,  that  we  properly  can  consider  the  comparative  differences 
in  conditions  affecting  transportation  for  Europe  and  South  America, 
for  this  is  within  the  realms  of  practicability,  but  to  say  that  we  must 
determine  whether  the  difference  in  conditions  attaching  to  trans- 
portation to  every  point  in  England  is  sufficient  to  justify  different 
export  rates  is  to  cast  upon  us  the  duty  of  inquiring  into  the  circum- 
stances affecting  the  transportation  of  property  by  the  English  rail- 
roads. If  different  rates  may  be  made  upon  tobacco  to  New  Orleans 
for  export  to  Liverpool,  Bristol,  and  London,  respectively,  it  must 
follow  that  defendants  may  publish  different  export  rates  for  every 
destination  in  England,  and  when  this  practice  is  extended  to  each 
point  in  the  British  Isles  and  then  to  every  destination  in  Europe, 
it  requires  no  stretch  of  the  imagination  to  realize  the  futility  of  our 
regulation  of  export  rates,  control  over  which  we  are  fully  conceded. 
Armour  Packing  Co.  v.  U.  8.,  209  U.  S.,  79. 

Upon  consideration  of  all  the  facts  before  us  we  are  of  opinion 
and  hold  that  there  is  no  substantial  dissimilarity  of  circumstances 
and  conditions  surrounding  the  transportation  of  tobacco  from 
Owensboro  and  Henderson,  Ky.,  to  New  Orleans,  La.,  for  export 
to  Liverpool,  Bristol,  or  other  European  destinations;  we  are  further 
of  opinion  that  the  present  export  rates  charged  by  defendants  upon 
tobacco  from  Owensboro  and  Henderson  unduly  prefer  shippers  of 
tobacco  to  Liverpool  and  Bristol,  and  unduly  prejudice  shippers  of 
tobacco  to  European  destinations  other  than  Liverpool  and  Bristol. 
An  order  will  be  entered  requiring  defendants  to  cease  and  desist 
from  the  practices  of  which  complaint  is  herein  made. 

The  interveners  have  asked  for  reparation  upon  shipments  which 

moved  from  Owensboro  and  Henderson  to  foreign  ports  and  upon 

which  the  export  rate  to  New  Orleans  is  25  cents.     However,  the 

original  petition  alleged  a  violation  only  of  sections  2  and  3  of  the 

act  to  regulate  commerce,  and  the  record  does  not  contain  any 

substantial    evidence   respecting    the   reasonableness   of   the   rates 

involved,  nor  is  it  sufficiently  definite  to  enable  us  to  say  to  what 

extent,  if  any,  the  interveners  have  actually  been  damaged.     No 

conclusion  upon  that  point  will  be  announced  at  this  time,  but  the 

interveners  will  be  allowed  to  offer  such  testimony  as  they  deem 

proper  in  support  of  their  allegation  of  damage. 
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No.  4060. 

GAY  COAL  &  COKE  COMPANY  ET  AL. 

v. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY  ET  AL. 


No.  4061. 

ETHEL  COAL  COMPANY  ET  AL. 

v. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY  ET  AL. 


Submitted  December  1, 1911.    Decided  May  7, 1912. 


It  appearing  that  the  causes  of  complaint  have  been  removed  since  these  cases 
were  submitted,  the  complaints  are  dismissed  without  prejudice. 

Campbell,  Brown  &  Dams  for  complainants. 
Enslow,  Fitzpatrick  &  Baker  and  H.  T.  Wickham  for  Chesapeake 
&  Ohio  Railway  Company. 
Z.  T.  Vinson  for  Island  Creek  Railroad  Company. 

Report  of  the  Commission. 
Clements,  Commissioner: 

These  complaints  were  heard  together  and  the  facts,  as  disclosed 
at  the  time  of  hearing  and  submission  thereof,  were  as  follows : 

The  Island  Creek  Railroad  extends  from  Logan,  W.  Va.,  a  point 
on  the  Guyandotte  Valley  branch  of  the  Chesapeake  &  Ohio  Railway, 
west  to  Holden,  W.  Va.  It  has  6  miles  of  main  line  and  12  miles  of 
branches  and  sidings,  and  the  capital  stock  is  owned  by  the  United 
States  Coal  &  Oil  Company  (hereinafter  referred  to  as  the  Coal  & 
Oil  Company),  which  operates  10  coal  mines  on  its  rails  near  Holden. 
The  road  was  built  primarily  for  the  purpose  of  affording  an  outlet 
to  the  Chesapeake  &  Ohio  Railway  for  the  coal  from  mines  of  the 
Coal  &  Oil  Company,  which  owns  30,000  acres  of  coal  lands  in  the 
vicinity  of  Holden. 

There  are  six  other  mines  on  the  Island  Creek  road  which  are  in- 
dependent of  the  Coal  &  Oil  Company,  and  two  of  these  independent 
operators,  the  Gay  Coal  &  Coke  Company  and  Cora  Coal  &  Coke 
Company,  were  the  complainants  in  No.  4060.  These  complain- 
ants alleged  that  the  Island  Creek  road's  charge  of  $8  per  car  for 
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placing  empty  cars  at  the  mines  and  hauling  the  loaded  cars  back 
to  Logan,  the  junction  with  the  Chesapeake  &  Ohio  Railway,  was  un- 
reasonable and  unjustly  discriminatory,  and  joint  rates  were  de- 
manded from  the  Island  Creek  mines  to  ultimate  destination,  in  con- 
nection with  the  Chesapeake  &  Ohio  from  Logan.  The  rate  from 
Logan  and  all  mines  in  the  Kanawha  District  located  on  the  Chesa- 
peake &  Ohio,  to  Cincinnati,  Ohio,  is  $1  per  ton.  A  large  part  of  the 
Island  Creek  coal  is  shipped  originally  to  Cincinnati  for  distribution 
from  that  point.  An  unjust  discrimination  also  was  alleged  in  favor 
of  the  Coal  &  Oil  Company  in  that  because  of  its  ownership  of  the 
Island  Creek  Railroad  it  secured  transportation  from  its  mines  at 
$3  per  car  less  than  its  competitors. 

Defendant  Chesapeake  &  Ohio  Railway  denied  that  the  Island 
Creek  Railroad  was  a  common  carrier  and  averred  that  its  refusal  to 
enter  into  joint  rates  with  that  road  was  in  accord  with  its  general 
practice  as  to  all  tap  lines  connecting  with  its  rails;  further  averring 
that  such  joint  rates  would  work  an  unjust  discrimination  against 
other  mines  similarly  situated. 

Defendant  Island  Creek  Railroad  denied  that  the  $3  charge  was  not 
in  fact  paid  by  the  Coal  &  Oil  Company ;  denied  any  unjust  prefer- 
ence to  that  company ;  and  prayed  that  in  the  division  of  any  joint 
rate  which  the  Commission  might  establish  the  Island  Creek  road  be 
allowed  its  then  charge  of  $3  per  car,  which  it  contended  was  not 
unreasonable  for  the  service  performed. 

In  No.  4001  the  complainants  were  the  Ethel  Coal  Company* 
Gay  Coal  &  Coke  Company,  Manitoba  Coal  Company,  Logan  Coal 
Company,  Rex  Coal  &  Coke  Company,  Price  Coal  &  Coke  Company, 
H.  T.  Wilson  Coal  Company,  Cora  Coal  &  Coke  Company,  and  Fort 
Branch  Coal  Corporation.  All  of  these  mines  except  the  Gay  and 
Cora  companies,  which  are  Island  Creek  mines,  are  situated  on  the 
Chesapeake  &  Ohio  Railway  south  of  Logan,  the  junction  of  the 
Chesapeake  &  Ohio  and  Island  Creek  roads,  on  the  so-called  Dingess 
Run  branch  of  the  Chesapeake  &  Ohio.  The  Coal  &  Oil  Company 
also  owns  the  Island  Creek  Fuel  Company  (formerly  the  Guy  an 
Valley  Fuel  Company),  a  corporation  organized  for  and  engaged 
in  the  one  purpose  of  selling  coal  from  Coal  &  Oil  Company  mines. 
The  Fuel  Company  owned  some  200  private  cars,  and  the  petition  in 
this  case  alleged  an  unjust  preference  in  the  handling  of  and  the  rate 
applicable  to  these  cars.  This  complaint  was  primarily  against  the 
Chesapeake  &  Ohio,  which  furnishes  all  other  coal  cars  to  the  Island 
Creek  mines  and  determines  the  mine  ratings.  It  was  alleged  that 
these  private  cars  were  not  counted  against  the  Coal  &  Oil  Company's 
mines  in  the  general  allotment  in  times  of  car  shortage;  that  the 
allotment  was  not  equalized  as  to  the  independent  mines  at  the  next 
distribution  period;  that  mine  ratings  were  not  posted  at  Logan  at 
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regular  intervals;  that  a  preferential  rate  of  25  cents  per  ton  was 
accorded  by  the  Chesapeake  &  Ohio  to  coal  transported  in  these  cars 
from  Logan  to  Huntington,  W.  Va.,  for  river  shipment,  whereas  the 
local  rate  on  coal  carried  in  general  equipment  between  the  same 
points  is  50  cents  per  ton ;  and  that  preferred  handling  was  given  such 
cars  to  the  delay  of  other  coal. 

The  answer  of  the  Chesapeake  &  Ohio  consisted  of  general  denials 
and  an  averment  that  the  service  rendered  by  it  on  the  Fuel  Com- 
pany's cars  between  Logan  and  Huntington  is  strictly  intrastate. 

The  answer  of  the  Island  Creek  Railroad  consisted  in  the  main  of 
general  denials. 

Since  these  complaints  were  submitted  the  Chesapeake  &  Ohio 
Railway  Company  has,  by  lease,  taken  over  the  operation  of  the 
Island  Creek  Railroad  as  to  shipments  of  coal  originating  on  that 
line,  and  in  a  letter  transmitting  a  copy  of  this  lease  agreement  to 
the  Commission  these  carriers  jointly  state : 

We  herewith  file  before  the  Commission  a  lease,  made  the  5th  day  of  April, 
1912,  by  which  the  Island  Creek  Railroad  Company  tarns  over  its  line  of  railway 
and  all  of  its  equipment,  including  private  cars,  to  the  Chesapeake  &  Ohio 
Railway  Company,  which  on  the  10th  of  April  took  charge  of  the  property 
and  is  now  operating  it  under  the  lease.  In  onr  opinion  this  settles  all  ques- 
tions in  controversy  made  by  the  record  of  these  cases  above  referred  to.  In 
support  of  this  opinion,  we  call  to  the  attention  of  the  Commission  the  follow- 
ing facts: 

1st.  The  $3  switching  charge  is  eliminated  because  the  lease  provides  Kanawha 
district  rate  for  all  shippers  on  the  line  of  the  Island  Creek  Railroad  Company. 

2d.  The  fact  that  the  Chesapeake  &  Ohio  Railway  Company  has  purchased 
and  now  owns  the  private  cars  mentioned  in  the  above  causes,  and  will  treat 
them  as  a  part  of  its  car  supply  wipes  out  the  question  of  preferential  move- 
ment of  such  cars. 

3d.  The  only  remaining  question  was  the  25-cent  rate  charged  on  coal  for  river 
shipment  in  the  private  cars.  It  necessarily  follows  that  the  fact  that  the 
Chesapeake  &  Ohio  Railway  Company  now  owns  these  cars  and  there  will 
therefore  be  no  private  cars  settles  this  matter,  but  in  addition  to  this,  the 
lease  in  terms  provides  that  there  shall  be  such  a  rate  maintained  open  to 
all  ship|>ers  of  coal  of  this  class  hereafter  to  be  carried  in  company  cars  for 
river  shipment. 

It  was  the  intention  of  the  Island  Creek  Railroad  Company,  and  also  the 
Chesapeake  &  Ohio  Railway  Company  to  settle  all  matters  here  in  controversy, 
and  It  is  our  belief  that  this  has  been  successfully  accomplished,  and  that  the 
complainants  secure  by  this  arrangement  everything  that  they  asked  for  in 
their  petitions  tiled  in  these  cases. 

In  view  of  this  arrangement  the  Gay  Coal  &  Coke  Company  has 
withdrawn  from  the  complaint,  and  the  other  complainants,  having 
under  consideration  similar  action,  submitted  to  the  Commission  the 
following: 

The  complainants  in  these  proceedings,  other  than  the  Gay  Coal  &  Coke  Com- 
pany, (the  Gay  Coal  &  Coke  Company  having  authorized  the  withdrawal  of  its 
name,  subject  to  the  consent  of  the  Commission,  by  oar  wire  of  the  11th  instant) 
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request  that  we  say  to  the  Commission  that  they  are  not  parties  to  any 
ment  touching  any  matter  involved  in  these  proceedings. 

They  are  not  willing  to  join  in  any  dismissal,  preferring  to  leave  to  the 
Commission's  consideration  and  judgment  the  matters  involved  herein,  together 
with  the  question  whether  the  present  situation,  (information  concerning  which 
we  are  informed  is  to  be  filed  with  the  Commission  on  the  15th  instant),  will 
fully  assure  to  the  complainants  the  relief  to  which  they  may  be  entitled,  and 
adequately  satisfy  the  requirements  of  the  law. 

It  is  thus  the  understanding  of  the  Commission  that  the  execution 
of  this  lease  arrangement  will  remove  all  causes  of  complaint,  and  in 
this  view,  without  passing  upon  the  merits  of  these  cases  as  of  the 
time  submitted,  or  upon  the  validity  of  this  lease  other  than  its  gen- 
eral terms  as  removing  the  causes  of  complaint  here  involved,  an 
order  will  be  entered  dismissing  the  complaints  without  prejudice. 


No.  4041. 

MERCHANTS  &  MANUFACTURERS  ASSOCIATION  OF 

BALTIMORE,  MD.,  ET  AL. 

v. 
PENNSYLVANIA  RAILROAD  COMPANY  ET.  AU 


Submitted  Nwember  9,  1911.    Decided  May  1J,  1912* 


1.  While  almost  universally  the  charge  for  a  switching  service  la  on  a  per-car 

basis,  the  facts  of  record  held  insufficient  to  justify  a  finding  that  the 
assessment  of  class  rates  for  switching  at  Baltimore  unduly  discriminates 
against  that  city  as  compared  with  cities  where  the  per-car  basis  obtains. 

2.  Except  where  joint  through  rates  are  now  in  effect  covering  delivery  to  or 

from  another  carrier  within  the  city  of  Baltimore,  the  existing  class  rates 
charged  for  interchanging  traffic  found  to  be  unreasonable,  and  the  case 
held  open  for  30  days  to  permit  defendants  to  amend  their  tariffs. 

3.  Terminals  are  either  open  or  they  are  not;  and  if  a  carrier  holds  Itself  out 

as  ready  to  permit  the  use  of  its  tracks  at  a  certain  charge,  the  fact 
that  such  charge  may  be  prohibitive  does  not  mean  that  the  terminals 
are  not  oj>en.  On  the  contrary,  it  would  seem  to  be  a  potent  argument 
for  the  reduction  of  charges  for  the  use  of  tracks  or  terminal  faculties 
already  extended. 

4.  That  these  defendants  offer  each  to  the  other  the  use  of  their  respective 

tracks  or  terminals  is  shown  by  the  fact  that  freight  is  actually  Inter- 
changed after  its  arrival  in  Baltimore,  and  for  this  service  charges  are 
provided  in  tariffs  published  and  filed  both  with  this  Commission  and 
the  Public  Service  Commission  of  Maryland.  It  follows  that  having 
ed  to  perform  this  service  the  charge  therefor  most  be  reasonable. 
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John  B.  Dcdsh  and  Hyland  P.  Stewart  for  complainants. 

William  Ainsworth  Parker  for  Baltimore  &  Ohio  Railroad  Com- 
pany and  Baltimore  Belt  Railroad  Company. 

Henry  Wolf  Bikle  for  Pennsylvania  Railroad  Company ;  Northern 
Central  Railroad  Company;  Philadelphia,  Baltimore  &  Washington 
Railroad  Company;  and  Union  Railroad  Company  of  Baltimore. 

George  Stewart  Brown  for  Maryland  &  Pennsylvania  Railroad. 

Report  of  the  Commission. 

McChobd,  Commissioner: 

This  proceeding  challenges  the  charges  collected  by  defendants 
for  the  transfer  or  interchange  of  interstate  traffic  in  carloads 
within  the  city  of  Baltimore.  The  petition  and  complainants9  brief 
also  refer  to  the  charges  collected  for  transferring  freight  between 
points  on  the  same  line  after  its  arrival  at  Baltimore,  and  to  cer- 
tain reconsigning  charges,  but  at  most  these  charges  are  only  in- 
ferentially  attacked  and  no  testimony  as  to  their  unreasonableness 
was  presented.  The  following  language  taken  from  complainants' 
brief  indicates  the  situation  complained  of: 

When  a  carload  of  interstate  freight  has  arrived  at  one  of  the  facilities  or 
instrumentalities  of  transportation  at  Baltimore,  such  as  a  spur,  siding,  or 
yard,  of  one  of  the  defendants,  and  it  is  desired  to  have  the  same  placed  at  one 
of  the  instrumentalities  or  facilities  of  another  defendant,  that  the  present 
charges  therefor  are  unreasonable,  unjust,  and  discriminatory  and  in  violation 
of  the  act  to  regulate  commerce. 

Defendants  Union  Railroad  Company  of  Baltimore  and  Baltimore 
Belt  Railroad  are  switching  lines  controlled  respectively  by  the 
Pennsylvania  Railroad  and  the  Baltimore  &  Ohio  Railroad.  Each 
of  the  remaining  defendants  has  physical  track  connection  with  the 
other  either  direct  or  by  means  of  one  of  these  switching  lines. 
What  are  commonly  known  as  switching  charges  are  not  effective  at 
Baltimore,  shipments  being  interchanged  at  certain  class  or  com- 
modity rates,  in  some  instances  jointly  established  to  apply  from  the 
terminal  of  one  carrier  to  that  of  another,  and  in  others  applicable 
from  one  terminal  to  the  interchange  track  from  which  another  class 
or  commodity  rate  is  assessed  to  the  final  terminal.  It  is  the  con- 
tention of  complainants  that  these  charges,  frequently  amounting  to 
$30  or  $40  per  car,  are  unreasonable;  that  this  interchange  or  transfer 
is  merely  a  switching  service  for  which,  in  practically  all  other  cities, 
a  flat  charge  per  car  is  made;  and  that  the  construction  of  these  rates 
on  any  other  than  a  per-car  basis,  discriminates  against  the  city  of 
Baltimore  and  its  traffic.  We  are  asked  to  prescribe  switching  rates 
of  from  $1  to  $5  per  car. 

The  defense  is  that  the  present  rates  are  not  unreasonable,  and 
that  the  establishment  of  the  rates  prayed  for  will  throw  open  the 
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terminals  of  each  road  to  the  other,  a  situation  against  which  de- 
fendants are  protected  by  section  3  of  the  act  As  the  latter  defense 
is  mainly  relied  upon,  it  will  be  disposed  of  first. 

Section  3  requires  every  common  carrier  subject  to  the  provisions 
of  the  act  to  accord  all  reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic  between  their  respective  lines,  and  provide 


But  this  shall  not  be  construed  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in 
like  business. 

But  if  defendants  are  now  allowing  such  use  of  their  tracks  or 
terminal  facilities,  the  proviso  of  section  3  can  have  no  application 
here.  It  is  argued  that  under  the  present  high  rates  these  terminals 
are  not  now  open,  but  that  they  would  be,  under  the  low  per-car 
charges  sought  by  complainant.  In  expounding  this  theory,  counsel 
for  one  of  the  defendants  stated :  "  We  have,  by  the  fixing  of  $30 
per  car,  done  what  section  3  tells  us  to  do — protected  ourselves 
against  our  competitors."  It  was  explained  that  a  low  switching 
charge  would  be  readily  absorbed  by  a  competing  carrier  possessing 
inadequate  terminals  or  no  terminals  at  all,  and  the  carrier  owning 
the  terminals  would  lose  the  revenue  it  might  otherwise  obtain  for 
the  line  haul.  It  is  admitted,  however,  that  there  was  no  distinction 
between  the  collection  of  charges  for  interchanging  competitive  and 
noncompetitive  traffic.  Consequently  there  are  instances  where  it  is 
not  possible  for  the  terminal  road  to  get  a  line  haul.  But  terminals 
are  either  open  or  they  are  not;  and  if  a  carrier  holds  itself  out  as 
ready  to  permit  the  use  of  its  tracks  at  a  certain  charge,  the  fact 
that  such  charge  may  be  prohibitive  does  not  mean  that  the  terminals 
are  not  open.  On  the  contrary,  it  would  seem  to  be  a  potent  argu- 
ment for  the  reduction  of  charges  for  the  use  of  tracks  or  terminal 
facilities  already  extended.  But  it  is  urged  that  if  these  terminals 
have  been  opened  they  have  been  opened  to  the  shippers  on  the 
lines  of  other  carriers  and  not  to  the  carriers  themselves.  If  this 
means  that  the  terminals  are  open  to  receive  cars  tendered  by  another 
carrier  but  not  open  to  the  trains  or  locomotives  of  such  carrier,  the 
distinction  has  no  application  here  for  no  such  use  is  sought  and 
none  could  follow  any  order  that  we  might  issue  in  this  proceeding. 

That  these  defendants  offer  each  to  the  other  the  use  of  their  re- 
spective tracks  or  terminals  is  shown  by  the  fact  that  freight  is 
actually  interchanged  after  its  arrival  in  Baltimore,  and  for  this 
ice  charges  are  provided  in  tariffs  published  and  filed  both  with 
Commission  and  with  the  public  service  commission  of  Maryland. 
Tt  follows,  that  having  elected  to  perform  this  service,  the  charge 
therefor  must  be  reasonable. 
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In  considering  the  question  of  reasonableness  we  shall  confine  our- 
selves to  shipments  arriving  in  Baltimore  over  one  line  consigned  to 
a  point  on  another  line,  or  shipments  arriving  over  one  line  and  re- 
consigned  under  proper  tariff  authority  to  points  on  another  line,  for 
it  can  readily  be  assumed  that  under  the  illustration  taken  from  com- 
plainants' brief  cases  will  arise  where  the  interstate  character  of  the 
shipment  has  terminated  before  its  intracity  movement  begins.  The 
reasonableness  of  these  charges  as  applied  to  intrastate  shipments  is 
now  before  the  public  service  commission  of  Maryland  upon  complaint 
filed  by  the  same  interests.  From  most  points  on  foreign  roads  the 
Baltimore  rate  is  applicable  for  delivery  in  Baltimore  on  any  of 
the  lines  parties  to  the  rate.  Thus  further  narrowed,  the  issue  is 
the  reasonableness  of  the  charges  for  interchanging  traffic  originat- 
ing on  a  line  which  reaches  Baltimore  and  is  there  delivered  on  the 
tracks  of  another  carrier. 

While  all  the  lines  entering  Baltimore  are  made  defendants,  the 
complaint  is  directed  chiefly  at  the  Baltimore  &  Ohio  Railroad  and 
the  Pennsylvania  Railroad.  We  shall  take  Camden  station  on  the 
Baltimore  &  Ohio  and  Bolton  station  on  the  Pennsylvania  as  repre- 
sentative Baltimore  terminals  of  those  lines.  For  the  transfer  of 
shipments  between  those  stations  prior  to  December  15,  1910,  class 
rates  were  charged  from  and  to  the  interchange  track,  as  follows: 

Class 12        3        4        5        6 

B.&O 6        6        6        5        5        5 

Pa 6        5        5        4        4        4 

Effective  December  15,  1910,  the  following  joint  rates  were  estab- 
lished : 

Class 12        3        4        5        6 

Rate 11      10       8        7        6        5 

The  class  rates  charged  by  the  Western  Maryland  Railroad  to 
junctions  not  more  than  five  miles  distant  are  as  follows: 

Class 12        3        4        5        6 

Hate 6        6        5        5        4        4 

From  such  junctions  another  class  rate  applies  to  the  point  on  the 
tracks  of  the  final  carrier. 

Only  the  last  three  classes  embrace  freight  which  ordinarily  moves 
in  airloads,  the  fifth-class  rate  being  best  representative.  Applied 
to  a  weight  of  40,000  pounds,  these  rates  result  in  charges  of  $24  per 
car  from  Camden  to  Bolton,  $32  from  Bolton  to  Hillen  station  on 
the  Western  Maryland,  and  $40  from  Camden  to  Hillen. 

From  a  few  places  joint  rates  are  made  by  the  Baltimore  &  Ohio 
and  the  Pennsylvania  which  permit  delivery  upon  either  line  at  the 
flat  Baltimore  rate.    From  points  east  of  Pittsburgh  these  defendants 
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have  in  effect  both  local  and  joint  rates,  the  local  rates  being  for 
delivery  on  the  tracks  of  the  originating  carrier,  while  the  joint 
rates  are  for  delivery  on  the  tracks  of  the  other.  These  joint  rates 
are  made  by  adding  to  the  local  rate  the  following  differentials : 

Class 12        3        4        5        6 

Bate. 5        5        2        2        2        2 

A  somewhat  similar  scheme  for  making  joint  commodity  rates  has 
also  been  proposed,  and,  to  some  extent,  executed.  Under  this  scheme 
the  2-cent  per  100  pounds,  or  40-cent  per  ton  fifth  clasB  differential, 
was  taken  as  a  basis  for  the  construction  of  joint  commodity  rates 
and  graduated  as  follows:  Where  the  line-haul  rate  was  $2  or  more 
per  ton,  the  differential  would  be  40  cents;  where  $1  and  under  $2,  80 
cents;  where  under  $1,  20  cents.  It  is  stated,  however,  that  this  is  not 
an  automatic  scale  but  has  been  suggested  merely  as  a  basis.  The  con- 
struction of  joint  commodity  rates  upon  this  scale  depends  upon  the 
carrier's  opinion  as  to  the  necessity  therefor.  The  shipper  is  re- 
quired to  make  application  to  the  carrier  and  satisfy  it  that  the 
nature  of  the  commodity  and  the  points  between  which  it  is  to  move 
entitle  it  to  inclusion  in  the  preferred  group.  Complainants  specifi- 
cally aver,  however,  that  no  attack  is  made  on  these  joint  rates. 
Nevertheless,  they  are  helpful  in  considering  the  reasonableness  of 
the  charges  existing  where  no  joint  rates  apply.  For  instance,  the 
class  differential  of  2  cents  applied  to  a  weight  of  40,000  pounds 
in  a  Ices  an  additional  charge  of  $8  per  car,  as  against  $24  per  car 
under  the  existing  joint  intracity  rates.  The  commodity  differential 
applied  to  the  same  weight  results  in  charges  of  $8,  $6,  and  $4  per 
car.  dependent  upon  the  line  rate.  Of  course  we  recognize  that  these 
differentials,  being  portions  of  joint  rates,  may  not  represent  the 
delivering  carrier's  entire  division.  However,  it  is  the  aggregate 
charge  with  which  the  shipper  is  concerned  and  it  is  of  little  interest 
to  him  whether  that  aggregate  be  determined  by  a  joint  rate  or  by  a 
combination  of  rates.  With  respect  to  defendants  other  than  the 
Baltimore  &  Ohio  and  the  Pennsylvania,  no  such  joint  rates  have 
been  established.  With  the  exception  of  Philadelphia,  Baltimore, 
and  Pittsburgh,  charges  for  the  interchange  of  carload  traffic  are  in 
most  instances  collected  upon  a  flat  per-car  basis  varying  from  $1 
to  $7.  At  Philadelphia,  and  in  some  instances  at  Boston,  charges 
are  collected  at  a  rate  per  100  pounds  which,  however,  does  not  ex- 
ceed 3  cents.  So  far  as  we  are  advised,  at  no  place  are  charges  as- 
sessed upon  a  basis  similar  to  that  obtaining  at  Baltimore. 

These  carriers  have  opened  these  channels  of  interchange  between 

their  respective  terminals  and.  as  to  traffic  from  some  territories, 

"  provided  charges  which  are  not  shown  to  be  unreasonable  for 

■terchange  service.    On  traffic  from  other  territories  they  have 
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fixed  charges  which  obviously  are  intended  to  be  prohibitory.  This 
we  regard  as  unduly  discriminatory. 

It  was  urged  by  defendants  that  if  any  of  the  existing  rates  were 
unreasonable  they  should  be  corrected  by  the  establishment  of  joint 
rates  constructed  upon  the  basis  we  have  already  considered.  It  was 
stated  that  under  this  joint-rate  arrangement  the  delivering  carrier 
receives  a  division  greater  than  the  differential  over  the  single-line 
rate,  and  also  has  a  voice  in  the  making  of  the  joint  rate.  While 
almost  universally  the  charge  for  a  switching  service  is  on  a  per-car 
basis,  irrespective  of  the  weight  and  character  of  the  commodity,  we 
are  unable,  on  this  record,  to  find  that  the  basis  complained  of  unduly 
discriminates  against  Baltimore  as  compared  with  cities  where  the 
per-car  basis  obtains,  but  we  are  of  the  opinion  and  hold  that  except 
where  joint  through  rates  are  now  in  effect  the  class  rates  collected 
by  defendants  for  the  interchange  of  interstate  traffic  in  carloads  in 
the  city  of  Baltimore  are  unreasonable.  We  are  further  of  opinion 
that  a  reasonable  charge  for  this  service  should  not  exceed  the  flat 
Baltimore  rate  by  more  than  the  following:  On  first  and  second 
classes,  5  cents  per  100  pounds;  on  third,  fourth,  fifth,  and  sixth 
classes,  and  upon  commodities  not  moving  under  class  rates,  2  cents 
per  100  pounds. 

By  this  finding  we  must  not  be  understood  as  approving  the  class 
as  compared  with  the  per  car  basis,  a  question  upon  which  we  do 
not  feel  warranted  in  passing  on  the  facts  now  before  us. 

If,  within  30  days,  defendants'  tariffs  are  not  brought  into  con- 
formity with  these  findings,  we  will  take  such  further  steps  as  may 
be  necessary  in  the  premises. 

Complainants  ask  that  we  define  the  switching  limits  of  Baltimore, 
but  no  testimony  was  introduced  upon  which  a  finding  might  be  based, 
and  none  will  now  be  made. 
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No.  1180. 

HENRY   E.   MEEKER   AND   CAROLINE   H.   MEEKER,   CO- 
PARTNERS, TRADING  AS  MEEKER  &  COMPANY, 

v. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 


No.  3235. 

HENRY  E.  MEEKER 

v. 

SAME. 


Submitted  February  27,  1912.    Decided  May  7,  191t . 


Reparation  awarded  on  account  of  unreasonable  and  discriminatory  rates  charged  for 
the  transportation  of  anthracite  coal  from  the  Wyoming  region  in  Pennsylvania 
to  Perth  Am  boy,  N.  J.,  in  accordance  with  the  conclusions  announced  in  Meeker 
v.  L.  V.  R.  R.  Co.,  21 1.  C.  C,  129. 

William  A.  Glasgow,  jr.,  for  complainants. 

Frank  II.  Piatt,  George  W.  Field,  and  E.  H.  Boles  for  defendant. 

Supplemental  Report  of  the  Commission. 

McCnoRD,  Commissioner: 

The  original  report  in  No.  1180,  21  I.  C.  C,  129,  disposed  of  all 
the  questions  at  issue  except  the  claim  for  reparation,  and  the  case 
was  held  open  for  the  purpose  of  securing  further  information  re- 
garding that  feature.  A  further  hearing  has  been  held,  and  com- 
plainant has  presented  exhibits  showing  the  total  number  of  tons 
of  each  variety  of  coal  shipped  and  the  amount  of  reparation  due 
on  such  shipments.  These  exhibits  have  been  examined  by  de- 
fendant and  admitted  to  be  corroct. 

In  our  original  report  we  found  that  the  rates  charged  complainant 
for  the  transportation  of  anthracite  coal  from  the  Wyoming  coal 
region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  during  the  period  from 
November  1,  1900,  to  August  1,  1901,  were  unjustly  discriminatory 
in  violation  of  section  2  of  the  act  to  the  extent  that  they  exceeded 
the  rates  contemporaneously  charged  the  Lehigh  Valley  Goal  Com- 
pany under  tho  contract  then  in  effect  between  that  company  and 
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defendant;  and  we  further  found  that  the  rates  in  effect  from  August 
1,  1901,  to  July  17,  1907,  were  unreasonable  to  the  extent  that  they 
exceeded  rates  of  $1.40  per  gross  ton  on  prepared  sizes,  $1.30  on 
pea,  and  $1.15  on  buckwheat. 

On  basis  of  our  conclusions  in  the  former  report,  and  upon  considera- 
tion of  the  evidence  adduced  at  the  hearing  upon  the  question  of 
reparation,  we  now  find  that  during  the  period  from  November  1, 
1900,  to  August  1,  1901,  complainant  shipped  from  the  Wyoming  coal 
region  of  Pennsylvania  to  Perth  Amboy,  N.  J.,  55,257.75  tons  of  coal  of 
prepared  sizes,  16,689.76  tons  of  pea  coal,  11,448.93  tons  of  buckwheat 
coal,  and  4,926.77  tons  of  rice  coal,  and  paid  charges  thereon,  amount- 
ing to  $129,989.18,  at  the  rates  found  to  have  been  unjustly  discrim- 
inatory; that  complainant  has  been  damaged  to  the  extent  of  the 
difference  between  the  amount  which  he  did  pay  and  $118,979.85,  the 
amount  which  he  would  have  paid  had  he  been  given  the  benefit  of 
the  rates  applied  by  defendant  to  similar  shipments  of  the  Lehigh 
Valley  Coal  Company;  and  that  he  is,  therefore,  entitled  to  an  award 
of  reparation  in  the  sum  of  $11,009.33,  with  interest  thereon  from 
August  1 ,  1901 .  We  find  further  that  from  August  1 ,  1901 ,  to  July  17, 
1907,  complainant  shipped  from  the  Wyoming  coal  region  in  Pennsyl- 
vania to  Perth  Amboy,  N.  J.,  246,870.15  tons  of  coal  of  prepared 
sizes,  106,051.09  tons  of  pea  coal,  and  87,250  tons  of  buckwheat  coal, 
and  paid  charges  thereon  amounting  to  $685,375.27,  at  the  rates 
found  to  have  been  unreasonable ;  that  complainant  has  been  damaged 
to  the  extent  of  the  difference  between  the  amount  which  he  did  pay 
and  $626,945.62,  the  amount  which  he  would  have  paid  at  the  rates 
found  reasonable,  less  $193.20  deducted  by  stipulation  of  all  parties 
on  account  of  certain  claims  already  paid ;  and  that  he  is,  therefore, 
entitled  to  an  additional  award  of  reparation  in  the  sum  of  $58,236.45, 
with  interest,  amounting  to  $27,750.64,  on  the  individual  charges 
comprising  said  sum  from  the  dates  of  payment  thereof  to  Septem- 
ber 1,  1911,  together  with  interest  on  said  sum  of  $58,236.45  from 
September  1,  1911. 

With  the  exception  of  the  reparation  features,  the  issues  involved 
in  No.  3235  have  been  passed  upon  by  the  Commission  in  No.  1180. 
The  latter  case  covered  the  period  from  November  1, 1900,  to  July  17, 
1907,  while  the  instant  case  is  designed  to  secure  reparation  upon 
shipments  which  moved  between  July  17,  1907,  and  April  13,  1910. 
The  petition  in  the  present  case,  therefore,  resolves  itself  into  a 
prayer  for  reparation  on  shipments  moving  subsequent  to  the  period 
covered  by  the  original  report,  on  basis  of  the  conclusions  announced 
in  that  report. 

In  No.  1180  the  complaint  attacked  the  reasonableness  of  rates 
charged  by  defendant  for  the  transportation  of  various  sizes  of 
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^uh  intervst  on  said  sum  of  $IOfSI3.liO  from  the  1st  day  of  September, 

hUl. 

Hie  exhibits  showing  detail*  reHpwting  the  shipments  upon  which 

reparation  is  aske<l  are  (on  extensive  to  l>e  set  forth  in  this  report. 

m       nuch  as  the  acniniry  of  the  Inures  in  said  exhibits  respecting 

oients  made,  freight  rhar;r<lv*  paid,  ami  reparation  due,  is 

of  rcconl  by  defendant,  we  deem  it  unnecessary  to  make 

in<*s  respecting  tlie  numerous  shipments  involved. 

U   be  issued    in   aecordaueo   with   the   findings   herein 


No.  1252. 

FELS  &  COMPANY 

v. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Submitted  February  7,  1912.    Decided  May  14,  1912. 


Upon  petition  for  reparation  on  all  interstate  less- than-car load  shipments  of 
common  soap  by  complainant  since  April  10,  1908,  from*  Philadelphia  to 
points  in  official  classification  territory ;  Held,  That  of  the  three  defendants 
against  whom  complainant  has  elected  to  prosecute  its  claim  only  the  Balti- 
more &  Ohio  Railroad  is  bound  by  the  finding  in  the  Procter  &  Gamble  case, 
9  I.  C.  C.t  440,  that  in  view  of  the  finding  in  that  case  charges  by  this  de- 
fendant on  the  shipments  In  question  were  unreasonable  so  far  as  they 
exceeded  fourth-class  rates,  and  that  complainant's  claim  is  not  barred  and 
reparation  by  the  Baltimore  &  Ohio  Railroad  will  be  directed. 

J.  II.  Hayden  and  G.  W.  Dalzell  for  complainant. 
Laurence  Maxwell,  G.  S.  Patterson,  H.  W.  BikU,  and  W.  A.  Parker 
for  defendants. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  original  petition  in  this  case  was  filed  on  August  28,  1907, 
against  eight  carriers  and  asked  that  these  carriers  be  compelled  to 
refund  to  the  complainant,  for  alleged  overcharges  on  less-than-car- 
load  shipments  of  common  soap,  from  Philadelphia  to  points  in 
official  classification  territory  the  difference  between  the  rates  charged 
under  rule  20  of  official  classification,  which  were  "20  per  cent  less 
than  third  class  but  not  loss  than  fourth  class  "  and  the  rates  appli- 
cable under  fourth  class  which  it  was  alleged  the  Commission  in 
Procter  ci  Gamble  Co.  v.  C.  II.  cf  D.  Ry.  Co.,  9  I.  C.  C,  440,  had  de- 
termined to  be  the  just  classification.  This  original  petition  was 
hastily  drawn  in  an  effort  to  get  it  filed  before  the  statute  of  limita- 
tions, fixed  in  the  amendments  of  1900,  had  run.  The  result  was 
that  it  gave  no  specific  enumeration  of  the  shipments  upon  which 
the  alleged  overcharges  had  been  made,  but  contained  a  promise  that 
such  a  detailed  schedule  of  the  overcharges  would  be  filed  shortly. 

On  June  24,  1908,  an  amended  petition  was  filed  in  which  the  com- 
plainant elected  to  prosecute  its  claim  against  but  three  of  the  original 
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eight  defendants — the  Philadelphia,  Baltimore  A  Washington  Rail- 
road Company,  the  "Baltimore  &  Ohio  Railroad  Company,  and  the 
Philadelphia  &  Reading  Railway  Company — these  being  the  orig- 
inating carriers  of  all  the  shipments  in  question.  This  was  a  formal 
petition  properly  drawn,  demanding  reparation  on  all  less-than- 
carload  shipments  of  common  soap  by  the  complainant  between  April 
10,  1903,  when  the  decision  in  the  Procter  &  Gamble  Company  case 
was  rendered,  and  August  1,  1907,  when  rule  26  was  withdrawn  and 
rule  28  was  substituted  therefor.  Annexed  to  this  petition  were 
the  schedules  promised  in  the  original  petition,  setting  out  all  the 
less-than-carload  shipments  as  to  which  refunds  were  claimed.  This 
petition  alleged  that  the  charges  on  these  shipments  were  unreason- 
able and  in  violation  of  the  Commission's  order  of  April  10, 1903. 

The  answens  of  the  defendants  called  attention  to  these  facts: 
(1)  That  certain  of  the  shipments  specified  in  the  schedules  were 
wholly  intrastate.  By  stipulation  it  was  subsequently  agreed  as  to 
just  which  shipments  were  interstate  and  so  within  the  Commission's 
jurisdiction.  (2)  That  of  the  three  named  defendants  only  the  Bal- 
timore &  Ohio  Railroad  Company  was  a  party  to  the  Procter  k 
Gamble  Company  suit.  (3)  That  a  question  was  involved  as  to 
whether  the  complainant's  claim  for  reparation  was  not  wholly,  er 
at  least  in  part,  barred  by  the  act  as  amended  in  1906.  There  are 
thus  suggested  two  issues  which  we  are  called  upon  to  decide— first, 
whether  the  findings  of  this  Commission  in  the  Procter  dk  Gamble 
case  may  be  considered  as  making  the  fourth-class  rate  a  criterion 
of  reasonableness  on  less-than-carload  shipments  of  soap  by  which 
any  or  all  carriers  in  official  classification  territory  should  have 
been  guided  after  April  10,  1903,  for  such  shipments.  Secondly, 
assuming  the  first  proposition  to  be  decided  in  the  affirmative,  which 
would  establish  complainant's  right  to  have  demanded  some  repara- 
tion at  one  time,  has  this  right  been  barred  in  whole  or  part  by  the 
statute  of  limitations  enacted  in  1000? 

The  Procter  c(*  (iambic  case  arose  as  follows:  On  January  1,  1900, 
soap  in  carloads  was  raised  from  sixth  to  fifth  class  and  in  less  than 
carloads  from  fourth  to  third  class.  On  March  10,  1900,  the  less- 
than-carload  rates  were  again  changed  by  rule  26,  official  classifica- 
tion, to  "  20  per  cent  less  than  third  class,  but  not  less  than  fourth 
class."  The  Procter  &  Gamble  complaint  was  filed  because  of  these 
increases  against  several  carriers  in  official  classification  territory 
including  the  Baltimore  &  Ohio  Railroad  but  none  of  the  other 
defendants  herein.  The  report  of  the  Commission,  written  by  Com- 
missioner Knapp.  held  that  since  the  carriers  had  voluntarily  carried 
less-than-carload  shipments  at  fourth-class  rates  during  the  previous 
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10  years,  a  presumption  arose  which  had  not  been  rebutted  that  such 
a  classification  was  reasonable,  and  the  opinion  concluded : 

It  follows  that  the  carriers  should  cease  and  desist  from  enforcing  the  20  per 
cent  less  than  third-class  rates  on  1  ess- tha n -carload  soap  and  from  charging 
complainant  and  other  soap  manufacturers  higher  than  fourth-class  rates  upon 
such  shipments  of  that  commodity.  A  suitable  order  dismissing  so  much  of  the 
complaint  as  relates  to  rates  on  common  soap  in  carloads,  and  sustaining  that 
portion  of  the  complaint  which  refers  to  rates  on  common  soap  in  less  than 
carloads  and  asks  for  restoration  of  fourth-class  rates  on  less-than-carload 
lots,  will  be  entered  and  served. 

The  Commission  at  that  date,  however,  had  no  authority  to  pre- 
scribe rates  for  the  future,  so  that,  contrary  to  the  above  announce- 
ment, the  order  as  finally  drawn  did  not  order  in  fourth-class  rates, 
but  merely  required  that  the  carriers  should  cease  charging  rates 
"  20  per  cent  less  than  third  class,  but  not  less  than  fourth  class." 
The  carriers  did  not  observe  the  order,  but  continued  their  existing 
rates,  meanwhile  contesting  the  validity  of  the  order  in  the  courts. 
The  Supreme  Court  on  May  13, 1907,  in  C.  H.  &  D.  Ry.  Co.  v.  /.  C.  Cn 
206  U.  S.,  142,  upheld  the  Commission's  order  and  thereafter  the  car- 
riers in  official  classification  territory  withdrew  the  application  of 
rule  26  as  to  less  than  carloads  of  soap  and  substituted  therefor  rule 
28,  effective  August  1,  1907. 

The  complainant  herein  contends  that  the  findings  of  the  Com- 
mission in  that  case  concerned  the  application  of  rates  on  less-than- 
carload  lots  of  common  soap  throughout  official  classification  terri- 
tory, that  consequently  all  the  defendants  herein  were  bound  by  it 
and  without  offering  any  evidence  as  to  the  unreasonableness  of  the 
specific  rates  paid  by  it  to  the  defendants  herein,  the  complainant 
demands  reparation  on  all  shipments  carried  for  it  by  these  defend- 
ants since  the  date  of  the  Procter  &  Gamble  order. 

It  is  perhaps  not  surprising  that  the  complainant  has  been  misled 
by  the  sweeping  character  of  the  findings  in  the  Procter  cfe  Gamble 
case.    In  that  opinion  it  was  said,  page  459 — 

Am  the  general  question  Involved  is  the  propriety  of  the  classification  of  soap 
and  rates  thereon  in  official  classification  territory  as  adopted  by  the  defendants 
and  other  carriers  and  as  affecting  soap  manufacturers  and  soap  traffic  generally 
In  that  territory,  the  essential  questions  of  fact  are  those  pertaining  to  the 
reasonableness  and  justice  of  placing  soap  in  fifth  class,  instead  of  sixth,  for 
carloads  and  in  20  per  cent  less  than  third  class,  instead  of  fourth  class,  for 
less  than  carloads,  and  these  matters  are  certainly  not  controlled  by  any 
special  advantages  accruing  to  complainant  from  this  contract  or  in  other 
respects.  •  •  •  The  ultimate  question  in  the  case,  however,  is  the  legality 
of  the  present  classification  of  soap  and  the  resulting  rates  on  that  traffic  not 
only  from  the  standpoint  of  complainant  but  that  of  all  other  soap  producers 
affected  by  such  classification,  and  necessarily  the  great  mass  of  testimony  in 
the  case  has  been  considered  with  reference  to  the  determination  of  that 
question. 

23LCO. 


486  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

Again,  on  page  470 — 

The  classification  change  complained  of  was  adopted  and  has  risea 
enforced  by  practically  all  railroad  carriers  in  official  classification  territory  for 
the  declared  purpose  of  benefiting  all  such  carriers  through  resulting  Increase 
of  revenue;  and,  as  above  stated,  the  main  question  here  presented  la  whether 
the  higher  classification  of  soap  Is  just  and  reasonable  aa  applied  not  only  to 
complainant's  business  but  to  that  of  all  other  soap  manufacturera  and  ahippera 
in  the  section  in  which  this  classification  is  enforced. 

And  in  stating  its  conclusion  the  Commission  said,  page  486 

The  chief  question  here  is  as  to  the  justice  of  the  change  in  the  classification 
of  soap  not  only  as  regards  the  Procter  &  Gamble  Company  bnt  aa  affecting 
all  soap  shippers  in  this  classification  territory,  for  we  could  rightfully  make 
no  order  resisting  such  change  in  favor  of  complainant  which  would  not  apply 
with  equal  force  on  shipments  of  other  soap  manufacturera  in  official  classifica- 
tion territory. 

It  is  very  clear,  however,  that  the  Commission  in  that  case  had  no 
warrant  for  announcing  such  broad  findings.  It  has  never  been  sup- 
posed that  the  Commission  had  authority  to  make  findings  as  to  the 
rates  or  practices  of  a  particular  carrier  without  giving  that  carrier 
an  opportunity  to  defend  itself.  Section  13  of  the  act  required  in 
1003  (as  it  still  does)  that  any  carrier  complained  of  on  any  ground 
should  be  supplied  by  the  Commission  with  a  copy  of  the  charge* 
and  be  given  an  opportunity  to  answer.  It  is  our  view,  therefore, 
that  while  this  opinion  purports  to  make  findings  of  facts  as  to  the 
application  of  rule  2G  by  all  carriers  in  official  classification  territory 
its  findings  as  a  basis  for  the  awarding  of  damages  are  appropriate 
only  to  the  extent  that  they  apply  to  the  particular  carriers  which 
were  then  before  it.  It  follows  that  of  the  present  defendants  only 
the  Baltimore  &  Ohio  Railroad  was  bound  by  the  findings  of  facts  in 
that  case. 

As  to  the  Baltimore  &  Ohio  Railroad  it  was  clearly  subject  to  the 
order  to  cease  and  desist  from  charging  rates  applicable  under  rule 
2G,  and  this  order  was  sustained  by  the  Supreme  Court  The  Balti- 
more &  Ohio  Railroad  admittedly  disobeyed  this  order  from  April 
10.  1003.  to  August  1.  1007,  and  its  charges  during  this  period  were 
undoubtedly  unlawful.  But  does  it  follow  that  the  complainant  on 
the  present  record  can  be  awarded  reparation!  We  believe  so.  The 
record  in  this  case  contains  a  complete  schedule  of  all  the  charges 
alleged  to  have  been  unreasonable.  The  Commission's  findings  in 
the  Procter  <t«  Gamble  case  established  that  fourth-class  rates  were 
the  reasonable  maximum  rates  to  be  charged  by  this  defendant  on 
such  shipments.  Although  the  proposition  was  disputed  by  the 
defendant,  yet  is  seems  to  us  clear  that  while  the  Commission  at  that 
date  had  no  authority  to  fix  future  rates  it  was  justified  in  »—H«g 
a  finding  as  to  what  rates  would  be  reasonable,  and  having  done  as 
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it  is  proper  for  us  to  accept  this  finding  as  conclusive  without  requir- 
ing other  evidence  as  to  what  would  have  been  reasonable  rates. 
Furthermore  the  complainant  offered  evidence  tending  to  show  that 
the  conditions  affecting  these  rates  had  not  changed  between  April 
10,  1903,  and  August  1,  1907,  and  the  defendant  offered  no  evidence 
to  rebut  the  presumption  that  the  finding  made  by  the  Commission 
in  1903  continued  sound.  As  to  the  one  defendant  which  is  bound 
by  the  finding  in  that  case,  it  is  our  view  that  it  overcharged  the 
complainant  on  all  shipments  between  April  10,  1903,  and  August  1, 
1907,  on  which  it  collected  rates  higher  than  fourth  class. 

In  1911  the  complainant  filed  a  supplemental  petition  asking 
reparation  on  all  less-than-carload  shipments  by  it  from  August  1, 
1907,  when  rule  28  went  into  effect,  down  to  April  30,  1911.  This 
petition,  however,  was  filed  four  years  after  the  original  petition;  it 
involves  a  classification  rule  which  has  never  been  investigated  and 
as  to  which  the  Commission  would  not  deem  it  wise  to  pass  judgment 
without  further  hearing.  The  complainant  submitted  tables  tending 
to  show  that  the  rates  applying  under  this  rule  are  on  the  whole 
higher  than  those  formerly  applicable  under  rule  26,  and  that  the 
volume  of  traffic  and  revenue  by  the  defendant  had  not  changed,  but 
so  many  elements  as  to  which  no  evidence  has  been  taken  may  affect 
the  reasonableness  of  a  rate  that  we  feel  warranted  in  making  no 
finding  as  to  the  reasonableness  of  rates  under  rule  28  without  further 
hearing. 

Having  found  that  the  charges  of  the  Baltimore  &  Ohio  Railroad 
were  unreasonable  and  discriminatory  from  April  10, 1903,  to  August 
1,  1907,  to  the  extent  that  they  exceeded  fourth-class  rates,  we  come 
to  the  second  issue  in  this  case,  namely,  whether  the  right  to  repara- 
tion possessed  by  complainant  prior  to  the  statute  of  limitations 
introduced  by  the  amendment  of  1906  has  since  been  barred  by  opera- 
tion of  that  statute. 

In  Conference  Ruling  Bulletin  No.  5,  rule  10,  the  Commission 
announced  the  view  that — 

Claims  filed  with  the  Commission  since  August  28,  1907,  must  have  accrued 
within  two  years  prior  to  the  date  when  they  are  filed;  otherwise  they  are 
barred  by  the  statute.  Claims  filed  on  or  before  August  28,  1907,  are  not 
affected  by  the  two  years'  limitation. 

We  have  considered  the  objections  to  this  view  suggested  by  the 
defendant.  We  do  not  believe  that  the  decision  in  United  States  v. 
Standard  Oil  Co.,  148  Fed.,  719,  is  applicable  to  the  present  situation, 
since  the  question  in  that  case  was  as  to  the  date  of  repeal  of  a  penal 
statute,  and  the  court  properly  adopted  that  construction  most  favor- 
able to  the  offender.  In  the  present  case,  however,  we  are  asked  to 
preserve  a  right  and  prevent  a  forfeiture,  and  it  is  our  view  that  a 
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liberal  construction  of  the  statute  is  the  only  proper  one.  Accord* 
ingly  we  still  adhere  to  the  view  announced  by  us  in  1907  in  the 
above  conference  ruling. 

It  remains  to  be  considered  whether  the  original  petition  filed  by 
the  complainant  on  August  28,  1907,  was  a  sufficient  statement  of  the 
complainant's  claim.  This  petition  was  inartificially  drawn.  But  the 
question  is  not  as  to  its  form,  but  its  substance.  Did  it  state  a  good 
cause  of  action,  giving  sufficient  detail  to  fully  advise  the  defendants 
of  exactly  the  basis  and  amount  of  the  claim  for  reparation?  It 
named  the  complainants  and  defendants;  stated  that  the  shipments 
involved  were  less-than-carload  lots  of  common  soap  shipped  by  them 
over  defendant's  lines  from  Philadelphia;  stated  the  classification 
under  which  rates  were  charged  and  the  classification  under  which 
the  rates  should  have  been  charged,  and  promised  to  file  shortly  a 
detailed  description  of  each  shipment  and  a  complete  list  of  all  over- 
charges. Was  this  petition  sufficient  to  save  the  right  of  the  com- 
plainant? That  the  amount  of  reparation  claimed  was  not  set  forth 
and  that  the  shipments  upon  which  reparation  was  claimed  were 
not  described  in  more  detail,  we  believe  did  not  vitiate  the  petition. 
If  this  information  affected  the  merits  of  complainant's  claim,  or  if 
affecting  as  it  did  the  extent  of  the  claim  it  were  not  accessible  to 
the  defendants,  or  if  complainant  were  chargeable  with  laches  in  not 
having  a  full  statement  of  its  claim  prepared  by  the  last  day  of  grace 
allowed  by  the  proviso,  we  might  be  justified  in  dismissing  this  peti- 
tion.   But  none  of  these  things  was  true. 

The  defendant  was  advised  that  it  had  wrongfully  collected  sums 
of  money  from  the  complainant;  it  was  advised  exactly  why  these 
charges  were  wrongful ;  and  it  had  in  its  own  possession  a  record  of 
all  shipments  of  complainant  and  a  record  of  all  the  overcharges  on 
these  shipments.  Furthermore,  there  can  be  no  criticism  against 
complainant  for  not  having  this  information  compiled  sooner  because 
the  validity  of  the  Commission's  order  of  April  10,  1903,  was  not 
finally  determined  by  the  Supreme  Court  until  May,  1907;  so  that 
the  complainant  had  less  than  three  months  in  which  to  prepare  and 
file  its  petition  between  the  time  when  it  was  clear  complainant  had 
a  cause  of  action  and  the  time  when  such  cause  of  action  would  be 
barred.  It  does  not  appear  that  the  defendant  has  been  in  any  way 
prejudiced  by  the  complainant's  failure  to  file  the  schedules  with  its 
original  petition.  We  therefore  conclude  that  while  the  original 
petition  was  imperfect,  yet  it  stated  a  good  cause  of  action,  and  in 
view  of  the  circumstances  of  this  case  it  should  be  deemed  to  have 
stopped  the  running  of  the  statute. 

It  follows  from  the  above  conclusions  that  the  complainant  is  en- 
titled to  reparation  on  all  interstate  less-than-carload  shipment!  of 
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common  soap  carried  for  it  from  Philadelphia  by  the  Baltimore  & 
Ohio  Railroad  Company  between  April  10, 1903,  and  August  1, 1907. 
By  stipulation  the  parties  have  agreed  that  the  charges  on  such  ship- 
ments in  excess  of  fourth-class  rates  amounted  to  $887.76.  An  order 
will  be  entered  against  this  carrier  directing  the  payment  of  this 
amount,  with  interest  from  August  28, 1907. 

Clark,  Commissioner,  dissenting: 

This  complaint  and  the  majority  opinion  are  based  upon  the  Proc- 
ter c&  Gamble  case,  9  I.  C.  C,  440. 

As  stated  in  the  majority  report,  the  Commission  found  in  that 
case  that  common  soap  in  less-than-carloads  ought  to  be  rated  not 
higher  than  fourth  class.  But  the  order  of  the  Commission,  which  ' 
went  as  far  as  the  Commission  thea  had  power  to  go,  required  the 
defendants  to  cease  and  desist  from  charging  "  20  per  cent  less  than 
third  class  but  not  less  than  fourth  class." 

After  the  Supreme  Court  had  sustained  that  order,  the  Commission 
acquiesced  in  the  establishment  by  the  defendants  of  rule  28,  and  the 
application  of  that  rating  has  not  sinccbeen  complained  of. 

I  am  not  able  to  agree  with  the  majority  report  for  the  reason  that 
it  proposes  to  award  reparation  on  the  basis  of  fourth  class,  which  is 
not  now  and  has  not  been  since  January  1, 1900,  the  lawful  classifica- 
tion of  such  shipments.  I  feel  that  the  maximum  amount*  of  repara- 
tion that  can  properly  be  awarded  this  complainant  is  measured  by 
the  difference  between  the  rates  which  it  did  pay  and  the  rates  which 
it  would  have  paid  under  rule  28. 
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The  commodity  shipped  from  New  York,  N.  Y.,  to  Pearsall,  Tex.,  mm  granulated 
cork,  and  the  first-class  rate  of  $1.72  per  100  pounds  should  have  been  applied 
instead  of  rate  of  $3.44  per  100  pounds,  applicable  to  cork  shavings.  Reparation 
awarded. 

J.  P   Mitchell  for  complainant. 
J.  B.  Payne  for  defendants. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant,  a  corporation  with  principal  office  at  Chicago, 
111.,  is  engaged  in  manufacturing  refrigerating  and  ice-making 
machinery  and  installing  ice-making  plants.  By  petition,  filed 
October  7,  1911,  it  alleges  that  an  unreasonable  rate  was  charged  for 
the  transportation  of  74  bags  of  granulated  cork,  from  New  York, 
N.  Y.,  to  Pearsall,  Tex.     Reparation  is  asked. 

The  shipment,  weighing  8,008  pounds,  moved  June  2,  1910,  via 
defendants'  lines  as  alleged  and  was  billed  as  granulated  cork,  on 
which  the  first-class  rate  of  $1.72  per  100  pounds,  New  York  to 
Pearsall,  was  applicable.  The  movement  was  via  Galveston,  Tex., 
and  upon  its  arrival  at  that  point  a  freight  inspector  ruled  that  the 
commodity  should  be  classed  as  cork  shavings,  not  compressed, 
taking  the  double  first-class  rate,  and  freight  charges,  amounting  to 
$275.48,  assessed  at  the  S3. 44  rate,  were  paid  by  complainant. 

The  question  presented  for  determination  herein  is  whether  the 
shipment  consisted  of  "granulated  cork"  or  "cork  shavings." 
Granulated  cork  is  a  by-product,  or  waste,  left  after  punching  out 
corks  from  the  bark,  while  cork  shavings  are  shaved  from  a  round 
cork  in  the  tapering  process,  the  value  of  the  latter  commodity  being 
about  three  times  that  of  granulated  cork.  The  lightest  kind  of 
granulated  cork  wciglis  approximately  100  pounds  to  a  3-buahel  bag, 
such  as  was  used  in  tliis  shipment,  whereas  a  3-bushel  bag  of  cork 
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shavings  weighs  from  35  to  40  pounds,  so  that  it  was  manifestly 
impossible  to  ship  8,008  pounds  of  cork  shavings  in  the  74  bags 
which  held  the  shipment.  The  record  shows  that  the  price  quoted 
and  the  invoice  were  for  granulated  cork,  and  the  employee  who 
attended  to  shipping  the  cork  states  that  the  shipment  consisted  of 
granulated  cork.  The  commodity  was  intended  for  use  in  the  con- 
struction of  an  ice-making  plant  at  Pearsall,  and  the  contract  therefor 
specified  that  granulated  cork  should  be  used  for  insulation.  The 
evidence  shows  that  cork  shavings  are  not  used  for  that  purpose. 

The  uncontradicted  testimony  establishes  complainant's  conten- 
tion, and  we  find  that  the  shipment  was  granulated  cork  and  therefore 
the  $1.72  rate  should  have  been  applied.  We  further  find  that 
complainant  made  the  shipment  in  accordance  with  the  above  state- 
ment of  facts  and  paid  charges  thereon  at  the  rate  found  not  to  have 
been  applicable;  that  complainant  was  damaged  to  the  extent  of  the 
difference  between  the  amount  which  it  did  pay  and  the  amount 
which  it  would  have  paid  at  the  rate  which  should  have  been  applied; 
and  that  it  is,  therefore,  entitled  to  an  award  of  reparation  in  the 
sum  of  $137.74,  with  interest  from  June  13,  1910.  An  order  will  be 
entered  accordingly. 

23  I.  C.  C. 


No.  3721. 

ATLANTIC  REFINING  COMPANY 

v. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Submitted  April  tl%  1911.    Decided  May  7,  19 It. 


Rate  of  15  rente  per  100  pounds  for  transportation  of  petroleum  ofl  in  carloads  from 
Philadelphia,  Pa.,  to  Utica,  N.  Y.,  found  to  have  been  unreasonable  to  far  M 
it  exceeded  13}  cents  per  100  pounds.    Reparation  awarded. 

Jolin  W.  Liberton  for  complainant. 

William  L.  Kinter  for  Philudelpliia  &  Reading  Railway  Company. 

Jacob  Aronson  for  New  York  Central  &  Hudson  River  Railroad 

Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  in  the  oil  business  at  Phila- 
delphia, Pa.  By  petition,  filed  December  23,  1910,  it  alleges  that 
the  rate  exacted  by  defendants  for  the  transportation  of  certain  car- 
loads of  petroleum  oil  from  Philadelphia,  Pa.,  to  Utica,  N.  Y.,  was 
unreasonable.     Reparation  is  asked. 

Between  May  12,  1909,  and  March  30,  1910,  complainant  shipped 
from  Philadelphia  to  Utica  33  carloads  of  petroleum  oil,  the  aggregate 
weight  of  which  was  967,680  pounds.  Freight  charges  amounting 
to  $1,306.36  were  prepaid,  based  on  a  rate  of  13}  cents  per  100  pounds. 
In  accordance  with  complainant's  specific  routing  instructions  all  of 
these  cars  moved  via  the  Baltimore  &  Ohio  Railroad,  Philadelphia  A 
Reading  Railway,  Lehigh  Valley  Railroad,  and  New  York  Central  61 
Hudson  River  Railroad. 

Prior  to  May  7,  1909,  a  joint  commodity  rate  of  13}  cents  was 
applicable  to  shipments  of  oil,  in  carloads,  from  Philadelphia  to 
Utica,  via  the  route  designated  by  complainant  and  also  via  the 
Baltimore  &  Ohio,  Philadelphia  &  Reading,  and  New  York  Central 
&  Hudson  River  railroads.  Effective  May  7,  1909,  this  rate  was  can- 
celed via  the  route  specified  by  complainant  and  was  left  to  apply 
only  via  the  Baltimore  &  Ohio,  Philadelphia  &  Reading,  and  New 
York  Central  &  Hudson  River  railroads.  Consequently  a  class  rata 
of  15  cents  was  applicable  via  the  route  over  which  these  shipments 
moved;  and  based  upon  this  rate  additional  charges,  *mnimiiiig  to 
$145.18,  were  collected  June  14,  1910.    Complainant  had  no 
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ticular  reason  for  routing  these  shipments  in  connection  with  the 
Lehigh  Valley,  and  did  so  only  because  it  had  made  other  shipments 
via  that  route  at  the  13}-cent  rate  and  was  not  aware  that  via  the 
route  specified  such  rate  did  not  apply.  Defendants  also  appear  to 
have  been  negligent,  for  prepayment  of  freight  charges  was  accepted 
at  the  13}-cent  rate  and  the  shipments  transported  under  that  rate 
for  almost  a  year  after  the  rate  had  been  increased  to  15  cents. 

Defendants  state  that  when  the  13}-cent  rate  was  first  published 
in  connection  with  the  Lehigh  Valley,  the  Philadelphia  &  Reading 
and  the  New  York  Central  &  Hudson  River  had  no  physical  connection 
by  which  a  through  route  for  this  traffic  might  have  been  established. 
Later  a  connection  was  made  at  Newberry  junction,  Pa.  Via  this 
route  the  entire  line  haul  is  performed  by  the  Philadelphia  &  Reading 
and  the  New  York  Central  &  Hudson  River  roads,  the  Baltimore 
&  Ohio  performing  only  a  switching  service  at  Philadelphia.  After 
the  establishment  of  this  through  route  the  joint  rate  in  connection 
with  the  Lehigh  Valley  was  canceled. 

For* some  time  previous  to  the  transportation  of  the  shipments 
under  consideration  the  defendants  had  applied  a  rate  of  13  J  cents 
over  the  route  by  which  this  traffic  moved.  They  received  and 
transported  these  shipments  for  a  prepaid  rate  of  13  J  cents  per  100 
pounds.  In  our  opinion  these  facts  amply  justify  the  Commission 
in  finding  that  13}  cents  was  a  reasonable  rate  to  have  been  applied 
to  the  transportation  of  these  shipments.  Had  the  defendants 
pointed  out  to  the  complainant  that  another  route  was  available  for 
the  movement  of  their  traffic  at  this  rate,  but  that  the  old  rate  had 
been  withdrawn  from  the  designated  route,  and  had  the  complainant 
notwithstanding  this  insisted  upon  the  movement  of  its  business  by 
the  route  which  it  took,  a  different  question  would  be  presented. 

The  complainant  does  not  ask  the  establishment  of  the  13}-cent 
rate  by  this  route,  and  since  the  route  now  open  is  admittedly  a 
satisfactory  one,  we  see  no  reason  why  any  order  should  be  made  for 
the  future. 

Under  all  the  circumstances,  we  are  of  opinion  and  find  that  the 
charges  assessed  upon  complainant's  shipments  were  unreasonable  to 
the  extent  that  they  exceeded  charges  which  would  have  accrued  at 
a  rate  of  13}  cents  per  100  pounds.  We  further  find  that  complain- 
ant made  the  shipments  in  accordance  with  the  foregoing  statement 
of  facts;  that  it  paid  charges  thereon  at  the  rate  herein  found  to 
have  been  unreasonable;  that  it  has  been  damaged  to  the  extent  of 
the  difference  between  the  charges  which  it  did  pay  and  the  charges 
which  would  have  accrued  at  the  rate  herein  found  reasonable;  and 
that  it  is,  therefore,  entitled  to  reparation  in  the  sum  of  $145.18, 
with  interest  from  June  14,  1910. 

An  order  will  be  issued  accordingly. 

23  I.  C.  C. 


No.  4465. 

WISCONSIN  STATE  MILLERS'  ASSOCIATION 

v. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


Submitted  March  18,  1912.    Decided  April  8,  1912. 


The  withdrawal  of  proportional  rates  on  grain  and  grain  products  from  ffanwM  City, 
Omaha,  and  Council  Bluffs  to  certain  milling  points  in  central  and  eastern 
Wisconsin  leaving  local  rates  only  in  effect  held  not  to  result  in  any  unlawful 
d  incrimination  in  favor  of  Chicago  and  Milwaukee  millers. 

E.  J.  Lachmann  for  complainants. 

0.  W.  Dynes  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
C.  C.  Wright,  Edw.  M.  Ilyzer,  and  C.  A.  VUas  for  Chicago  &  North 
Western  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  complainant  association  comprises  about  35  merchant  millers 
in  the  central  and  eastern  part  of  Wisconsin  whose  mills  have  a 
daily  capacity  of  about  10,000  barrels.  Certain  points  in  this  terri- 
tory, among  which  Portage,  Oshkosh,  Ncenah,  Appleton,  Green  Bay, 
Grand  Rapids,  and  Wausau  are  more  or  less  prominent,  have  long 
been  grouped  with  Chicago  and  Milwaukee  in  class  and  commodity 
rates  on  general  merchandise  from  the  Missouri  River.  They  hare 
also  been  grouped  with  those  cities  with  respect  to  rates  on  grain  and 
grain  products;  as  long  ago  as  1904  the  St.  Paul  published  a  propor- 
tional rate  of  12  cents  from  Council  Bluffs  to  Chicago,  Milwaukee, 
and  to  certain  Wisconsin  points  in  the  district  described;  the  North 
Western  in  1905  established  proportional  rates  to  Chicago  and 
Milwaukee,  but  it  was  not  until  March  16, 1908  that  they  were  made  to 
apply  to  points  north  of  Milwaukee  and  Watertown.  Prior  to  those 
dates  the  points  in  question  took  the  local  Chicago  rates  of  those 
lines  on  grain  and  grain  products  from  the  Missouri  River.  This 
local  schedule  has  fluctuated  from  time  to  time  but  is  lower  to-day 
than  it  ever  has  been. 

On  May  15,  1911,  tariffs  were  filed  by  the  St.  Paul  and  North  Western 
withdrawing  their  proportional  rates  on  grain  and  grain  products  to 
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Wisconsin  points.  The  result  was  to  increase  the  rate  from  Omaha 
and  Council  Bluffs  from  12  cents  to  the  local  rate  of  15f  cents  and  to 
14}  cents  from  Kansas  City.  The  proportional  rates  to  Chicago  and 
Milwaukee  were  not  disturbed,  and  the  complaint  is  that  the  with- 
drawal of  the  proportional  rates  to  these  Wisconsin  points  has 
resulted  in  a  discrimination  against  the  millers  there  in  favor  of  the 
millers  of  Chicago  and  Milwaukee.  No  complaint  is  made  as  to  the 
reasonableness  of  the  local  rates;  on  the  contrary  it  was  expressly 
stated  at  the  hearing  that  the  Wisconsin  millers  could  get  along 
favorably  under  them  except  for  the  alleged  discrimination  involved 
in  the  retention  of  the  proportional  rates  to  Chicago  and  Milwaukee. 

On  the  part  of  the  defendants,  upon  whom  rested  the  burden  of 
justifying  the  increased  rates,  the  history  of  the  adjustment  was 
explained  at  some  length.  It  was  stated  that  the  extension  of  pro- 
portional rates  to  the  territory  north  of  Milwaukee  came  about 
through  an  inadvertence  that  did  not  come  definitely  to  the  attention 
of  the  carriers  until  complaint  was  made,  in  a  recent  proceeding  before 
this  Commission,  that  the  application  of  a  proportional  rate  of  12 
cents  from  the  Missouri  River  to  Wisconsin  points,  a  distance  of  700 
miles,  while  the  rate  to  Duluth  was  15  cents  for  a  distance  of  but 
600  miles,  was  a  discrimination  against  the  millers  of  Duluth.  After 
a  careful  investigation  by  the  defendant  carriers  the  conclusion  was 
reached,  as  we  are  advised,  that  the  proportional  rates  to  the  Wis- 
consin points  should  be  withdrawn,  and  that  action  was  taken,  as 
stated,  on  May  15,  1911.  The  effect  was  not  felt  at  once  by  the  com- 
plainants, because  they  had  on  hand  enough  transit  billing  to  give  them 
the  benefit  of  the  old  rates  for  some  months;  and,  furthermore,  some  of 
the  carriers  did  not  at  once  follow  the  lead  of  the  St.  Paul  and  North 
Western.  The  Burlington  and  the  Green  Bay  &  Western  continued 
to  maintain  the  proportional  rates  until  September  25  and  the  Rock 
Island  and  Soo  line  until  November  1,  1911.  The  mills  located  on 
these  roads,  therefore,  continued  to  enjoy  the  Chicago  and  Milwaukee 
pru]x>rtional  rates  for  several  months- after  they  had  been  withdrawn 
in  connection  with  the  North  Western  and  St.  Paul. 

The  admission  of  the  complainants  that  they  do  not  contend  that 
the  present  charges  are  unreasonable  relieved  the  defendants  of  the 
burden  of  justifying  them  and  leaves  for  consideration  only  the 
question  whether  tho  lower  proportional  rates  to  Milwaukee  and  Chi- 
cago result  in  any  discrimination  against  the  millers  of  the  Wisconsin 
towns. 

We  have  long  been  familiar  with  the  competitive  nature  of  rates 
governing  the  movement  of  grain  and  grain  products  from  the  Mis- 
souri River  to  the  Atlantic  seaboard;  and  the  claim  here  set  forth 

that  the  12-cent  proportional  rate  to  Chicago  and  Milwaukee  results 
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to  some  extent  from  the  competition  of  the  Memphis  and  St.  Louis 
gateways  we  have  regarded  as  well  founded.  The  central  and  eastern 
Wisconsin  territory  here  in  question  is  beyond  the  influence  of  this 
competition  and  the  proportional  rates  to  those  points  have  therefore 
been  withdrawn,  the  defendant  lines  contending  that  there  is  no 
justifying  influence  compelling  their  maintenance. 

The  complainant  millers  were  under  the  impression  that  the  pro- 
portional rates  to  Chicago  and  Milwaukee  would  enable  the  millers 
at  those  points  to  get  into  their  territory  on  a  lower  rate  basis  than 
the  Wisconsin  millers  themselves  enjoy.  But  this  is  not  the  case. 
The  situation  may  best  be  illustrated  by  taking  a  representative 
point,  as  Gresham,  Nebr.,  and  a  representative  milling  point,  as 
Wausau,  Wis.  The  through  charge  to  Wausau  would  be  based  on 
tho  local  rate  from  Gresham  to  Omaha,  14  cents,  and  the  local 
rate  Omaha  to  Wausau,  15}  cents.  On  this  rate  the  grain  could  be 
cleaned  in  transit,  milled  at  Wausau,  and  the  product  then  shipped 
out  to  any  point  beyond  taking  the  same  rate  as  Wausau  without 
further  charge.  It  may  also  be  shipped  beyond  to  other  points  on 
the  basis  of  certain  arbitraries  over  the  Green  Bay  rate.  A  back 
haul  is  not  permitted  under  the  through  rate,  and  the  markets  of 
these  millers  are  therefore  confined  largely  to  points  north  of  their 
mills.  Wo  understand  that  Chicago  is  not  a  competitor  of  these 
millers.  Wliilo  the  Chicago  and  Milwaukee  millers  may  receive 
grain  on  tho  12-cent  proportional  rate,  it  may  be  cleaned  and  milled 
only  on  the  basis  of  the  15j-cent  rate  with  the  privilege  of  shipping 
tho  product  to  points  beyond  taking  the  same  rate.  Flour  milled  at 
Milwaukeo  therefore  is  able  to  roach  other  Wisconsin  points  only  on 
the  same  basis  of  total  charges  as  is  paid  by  the  complaining  millen. 
It  therefore  follows  that  if  the  transit  privilego  is  not  abused  at  Chi- 
cago and  Milwaukee  there  is  no  discrimination  against  the  Wiscon- 
sin millers  based  on  the  proportional  rates  to  these  two  points. 

Thoro  is  somo  evidence  that  a  largo  miller  at  Omaha  is  selling 
flour  in  this  territory,  but  if  so  it  is  apparent  that  he  is  absorbing  the 
increased  rate  out  of  his  profits,  for  tho  same  increase  was  made  on 
Hour  from  the  Missouri  River  as  upon  grain. 

Upon  tho  whole  record  wo  have  reached  tho  conclusion  that  the 

complaint  is  without  real  foundation,  and  must  be  dismissed. 

It  will  be  so  ordered. 

23  I.  C.  G. 


No.  3192. 

JOSEPH  E.  THROPP 

v. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


Submitted  December  6,  1911.    Decided  May  14,  1912. 


1.  Upon  the  facts  of  record  rate  of  $1.45  per  gross  ton  on  ore  from  Buffalo,  N.  Y.,  to 

Mount  Dallas  and  Sax  ton,  Pa.,  not  found  to  have  been  unreasonable  or  unjustly 
discriminatory.  The  view  expressed  that  much  of  complainant's  disadvantage 
appears  to  be  due  to  the  adjustment  of  import  rates  from  Philadelphia,  which 
rates  the  complaint  failed  to  attack. 

2.  The  case  held  open  to  permit  a  readjustment  of  rates  or  the  filing  of  an  amended 

petition. 

William  A.  Glasgow,  jr.,  for  complainant. 
George  Stuart  Patterson  for  defendants. 

Report  of  the  Commission. 

McChord,  Commissioner: 

Complainant,  a  blast-furnace  operator  at  Mount  Dallas  and  Sax- 
ton,  Pa.,  attacks  the  reasonableness  of  the  rate  on  iron  ore  to  his 
furnaces  from  Buffalo,  N.  Y.  Unjust  discrimination  against  Mount 
Dallas  and  Saxton  and  undue  preference  and  advantage  in  favor  of 
eastern  Pennsylvania  furnaces,  particularly  those  at  Pottstown, 
Swedeland,  and  Chester,  are  also  alleged.  Mount  Dallas  is  located 
at  the  intersection  of  the  Pennsylvania  Railroad  and  the  Huntingdon 
&  Broad  Top  Railroad,  but  the  traffic  moves  entirely  via  the  Penn- 
sylvania. Saxton  is  on  the  Huntingdon  &  Broad  Top  Railroad,  to 
which,  line  the  Pennsylvania  makes  delivery  at  Huntingdon,  Pa. 
Saxton  is  about  26  miles  south  of  Huntingdon  and  20  miles  north  of 
Mount  Dallas. 

From  Buffalo  the  distances  are  as  follows: 

To —  uom. 

Mount  Dalla* 316 

Saxton 296 

Pottstown 405 

Swedeland 422 

Chester 432 

To  all  of  these  points  the  rate  from  Buffalo  is  $1 .45  per  gross  ton 
on  ore  handled  direct  from  vessels  to  cars,  and  SI. 53  on  ore  placed 
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Complainant  asks  us  to  establish  the  same  per-ton-per-mile  rate  to 
Mount  Dallas  and  Saxton  as  applies  under  the  $1-45  rate  to  the 
extreme  eastern  points.  All  of  these  furnaces  are  in  the  so-called 
eastern  Pennsylvania  group  embracing  all  territory  east  of  Johns- 
town, except  Emporium,  121  miles  from  Buffalo,  and  Bellefonte,  220 
mil««  distant,  wliich,  because  of  their  proximity  to  Buffalo,  an  not 
included  in  the  aforesaid  group  and  take  rates  of  75  cents  and  Si. 15, 
respectively.  Pott* town,  Swedeland,  and  Chester  are  about  the 
furthest  distant  points  in  the  group,  while  Harrisburg,  322  miles 
from  Buffalo,  is  generally  regarded  as  the  center.  The  average 
distance  to  all  points  taking  the  $1.45  rate  appears  to  be  340  miles. 
Prior  to  1903,  the  rate  to  Mount  Dallas  and  Saxton  was  SI. 55;  to  the 
extreme  eastern  furnaces,  $  1 .35.  In  that  year  the  SI  .35  rate  was  made 
applicable  to  all  eastern  furnaces  and  so  remained  until  1907,  when 
the  present  rate  of  $1.45  was  established.  This  rate  amounts  to  4.6 
mills  per  ton  per  mile  to  Mount  Dallas,  4.9  mills  to  Saxton,  and  about 

15  mills  to  Pottstown,  Swedeland,  and  Chester.  While  complainant 
a  liigher  per-ton-inile  rate  than  do  the  furnaces  in  the  extreme 
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east,  this  is  always  so  when  a  group  point  somewhat  under  the  aver- 
age distance  is  compared  with  the  point  farthest  removed.  Our 
attention  was  directed  to  rates  of  85  cents  from  Buffalo  to  Josephine, 
Pa.,  229  miles,  and  60  cents  from  the  same  place  to  Punxsutawney, 
182  miles,  made  by  the  Buffalo,  Rochester  &  Pittsburgh  Railroad,  but 
it  was  not  shown  that  the  operating  conditions  are  sufficiently  similar 
to  justify  the  application  of  the  same  per-ton-mile  rate  to  complain- 
ant's furnaces. 

Considered  solely  as  a  group,  the  area  covered  by  the  $1.45  rate  is 
not  so  extensive  as  to  require  condemnation.  Moreover,  the  distance 
to  complainant's  plants  is  only  25  to  35  miles  less  than  the  average  to 
all  points  in  the  group  to  which  ore  actually  moves  and  approximates 
the  distance  to  Harrisburg,  the  center  of  this  territory.  Any  reduc- 
tion made  in  the  rate  to  Saxton  and  Mount  Dallas  would  necessitate 
a  similar  reduction  to  Harrisburg  and  would  result  in  a  disruption  of 
the  present  adjustment  of  rates  from  Buffalo  to  eastern  Pennsylvania. 

Complainant's  principal  disadvantage  appears  to  be  due  to  the  fact 
that  Pottstown,  Swedeland,  and  Chester  are  within  20  to  40  miles  of 
Philadelphia,  through  which  port  a  considerable  quantity  of  foreign 
ore  is  imported.  To  these  furnaces  the  rate  from  Philadelphia  is  from 
35  to  40  cents,  while  to  complainant's  plants  the  rate  is  $1 .50,  the  same 
as  applies  to  Pittsburgh,  112  miles  farther  distant.  In  other  words, 
from  Buffalo  complainant  is  grouped  with  plants  over  100  miles  far- 
ther east,  and  from  Philadelphia  with  plants  over  100  miles  farther 
west.  Harrisburg,  while  the  center  of  the  eastern  group  for  traffic 
from  Buffalo,  takes  a  rate  of  70  cents  from  Philadelphia  for  a  haul  of 
90  miles.  A  removal  of  the  alleged  discrimination  by  an  increase  in 
the  fate  from  Buffalo  to  the  extreme  eastern  furnaces  would  merely 
mean  an  increase  in  the  amount  of  foreign  ore  used  by  those  furnaces 
and  would  be  of  no  benefit  to  complainant,  who,  under  the  $1 .50  rate, 
can  use  no  foreign  ore.  Since  the  hearing,  the  rate  from  Philadelphia 
to  Mount  Dallas  has  been  reduced  to  SI. 40.  At  the  argument  of  the 
case  counsel  for  complainant  stated  that  complainant  would  be  satis- 
fied if  given  the  Harrisburg  rate  of  70  cents  from  Philadelphia. 

But  the  complaint  does  not  attack  the  import  rate  from  Phila- 
delphia, although  it  was  referred  to  at  the  hearing  and  the  argument, 
and  the  present  record  does  not  justify  a  finding  that  the  Buffalo 
rate  is  either  unreasonable  or  unjustly  discriminatory.  However, 
grouped,  as  he  now  is,  with  Pottstown,  Swedeland,  and  Chester  on 
ore  from  Buffalo,  and  with  Pittsburgh  on  ore  from  Philadelphia,  com- 
plainant is  clearly  at  a  disadvantage.  To  what  extent  this  disadvan- 
tage is  attributable  to  the  rate  from  Philadelphia  we  can  not  now  say; 
but  in  all  fairness  a  more  equitable  adjustment  of  these  rates  should 
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be  made  by  defendants,  and  if  this  is  not  done  within  60  days 
mission  to  amend  its  petition  will  be  given  complainant  upon  appli- 
cation, and  the  cause  will  then  come  on  for  further  hearing.  The  case 
is  held  open  for  such  further  action  as  may  be  necessary  under  the 
viows  herein  expressed. 


Investigation  and  Suspension  Docket  No.  58. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  AN  ADVANCE  IN  THE  RATE  BY  THE  DELA- 
WARE &  HUDSON  COMPANY  FOR  THE  TRANSPORTATION 
OF  FLUID  MILK. 


Submitted  April  £5, 19 It.    Decided  May  gt,  191%. 


Proposed  advanced  rate  from  Foultney,  Rupert,  and  West  Pawlett,  Vt.,  and  Cam- 
bridge, Granville,  Middle  Granville,  Salem,  and  Shuahan,  N.  Y.,  to  Eagle 
Bridge,  N.  Y.,  on  fluid  milk  in  carloads  destined  to  Boston,  Mam,  found  to  be 
unreasonable  to  the  extent  it  exceeds  the  rate  prescribed  Herein,  which  purmitt  a 

slight  advance  in  the  present  rate. 

Whipple,  Sears  &  Ogden  and  0.  K.  BartleU  for  Hood  &  Sons. 
Lewis  E.  Carr,  by  John  E.  MacLcan  and  Lewis  E.  Carr,  jr*9  for 
Delaware  &  Hudson  Company. 

Retort  of  the  Commission. 

Clements,  Commissioner: 

This  case  involves  the  reasonableness  of  a  proposed  advance  in  the 
rate  on  lluid  milk  in  carloads,  contained  in  a  tariff  of  the  Delaware  & 
Hudson  Company,  I.  C.  C.  No.  10771,  filed  with  this  Commission  to 
become  elTective  September  1,  1911.  By  orders  of  the  Commission 
the  operation  of  the  tariff  was  suspended  until  June  29,  1912. 

The  controversy  relates  to  sliipments  of  milk  over  a  part  of  the 
Delaware  &  Hudson  Company's  line  extending  from  Poultney,  Vt.f 
to  Eagle  Bridge,  N.  Y.  The  history  of  tho  present  rate  is  set  forth 
in  the  report  of  the  Commission  in  Hood  <fc  Sons  ▼.  Delaware  db  Hud- 
son Co.,  17 1.  C.  C,  15,  reference  to  which  is  hereby  made.  The  testi- 
mony in  that  proceeding  has  been  stipulated  into  the  present  record. 
The  Commission  there  found  that  for  the  transportation  of  milk  from 
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Poultney,  Rupert,  and  West  Pawlett,  Vt.,  and  Cambridge,  Granville, 
Middle  Granville,  Salem,  and  Shushan,  N.  Y.,  to  Eagle  Bridge,  N.  Y., 
destined  to  Boston,  Mass.,  a  rate  of  $16  per  car  of  260  cans  of  40 
quarts  each,  and  6}  cents  per  can  for  any  excess  over  260  cans,  was  a 
reasonable  carload  rate.  A  less-than-carload  rate  of  10  cents  per 
can  of  40  quarts  each  was  also  established. 

By  the  tariff  in  question  the  Delaware  &  Hudson  Company,  herein- 
after referred  to  as  the  defendant,  seeks  to  establish  a  rate  of  9  cents 
per  can  of  40  quarts  each,  based  on  a  car  minimum  of  250  cans, 
excess  at  the  same  rate  per  can,  on  Boston  shipments  of  milk  from 
the  points  mentioned  to  Eagle  Bridge.  No  change  is  proposed  in  the 
less-than-carload  rate. 

The  distance  to  Eagle  Bridge  from  Poultney  is  45  miles,  and  from 
Raceville,  the  next  station  south,  41  miles.  H.  P.  Hood  &  Sons,  a 
corporation  hereinafter  referred  to  as  the  complainant,  is  the  only 
shipper  of  milk  from  this  territory  to  the  Boston  market.  No  change 
is  sought  in  the  rate  on  milk  moving  over  defendant's  line  in  the 
opposite  direction  destined  to  New  York  City. 

The  defendant  undertakes  to  justify  the  advance  on  two  grounds: 
(1)  That  the  cost  of  the  service  has  been  increased,  and  (2)  that  the 
present  rate  is  unreasonably  low  when  compared  with  rates  from  other 
points  on  its  line  to  New  York  City  and  with  rates  of  other  roads  for 
similar  services. 

(1)  As  to  the  alleged  increase  in  cost  of  the  service:  Prior  to  June 
18, 1911,  a  New  York  milk  train  left  Salem  at  8.30  a.  m.  which  carried 
complainant's  milk  from  that  point  and  from  intermediate  points 
south  to  Eagle  Bridge.  On  its  return  it  picked  up  complainant's 
milk  north  of  Salem  to  Raceville  or  Poultney,  where  the  car  was 
dropped  off.  The  train  then  moved  on  via  Castleton  and  Whitehall 
to  Albany,  where  the  New  York  milk  was  turned  over  to  the  New 
York  Central  for  delivery.  The  car  dropped  off  at  Raceville  or 
Poultney  was  picked  up  and  carried  to  Eagle  Bridge  by  a  New  York 
milk  train  which  ran  in  the  opposite  direction.  In  other  words, 
complainant's  milk  cars  were  handled  on  New  York  milk  trains  which 
ran  around  the  loop  via  Castleton  and  Whitehall  in  both  directions. 

But  the  method  of  handling  milk  for  the  New  York  City  market 
was  changed.  The  defendant  secured  trackage  rights  over  the 
Boston  &  Maine  Railroad  from  Troy,  N.  Y.,  to  Eagle  Bridge,  and 
thereafter  one  of  the  New  York  trains  was  run  direct  to  Eagle  Bridge 
from  Troy.  Going  north  it  let  off  empties  and  picked  up  milk  for 
New  York  City  at  various  points  along  the  line  and  continued  on  its 
way  around  the  loop  via  Castleton  and  Whitehall  to  Albany.  The 
train  that  formerly  ran  in  the  opposite  direction  was  taken  off,  and 
that  part  of  the  service  was  discontinued  entirely.  By  reason  of  this 
change  complainant's  milk  cars  could  no  longer  be  carried  to  Eagle 
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Bridge  on  the  New  York  trains,  and  some  other  provision  had  to  be 
made.  This  was  done  by  running  milk  cars  attached  to  passenger 
trains  from  Eagle  Bridge  north  and  from  Poultney  south,  dis- 
tributing empty  cans  and  bringing  back  milk.  The  same  crew  and 
engine  were  used  to  conduct  the  combined  passenger  and  milk 
train  service.  This  is  the  service  the  defendant  claims  is  more  ex- 
pensive than  that  formerly  rendered  in  handling  complainant's  milk. 
It  appears,  however,  that  the  changed  method  of  operation  was  not 
requested  by  complainant  but  was  inaugurated  by  defendant  of  its 
own  motion  and  for  its  own  convenience,  and  resulted  in  very  con- 
siderable saving  of  oxponse  in  handling  shipments  destined  to  New 
York. 

(2)  The  contention  that  the  present  rate  is  too  low:  From  Poultney 
to  Boston  the  distance  is  213  miles.  Wo  are  dealing  with  shipments 
destined  to  Boston  and  the  rate  is  not  to  be  considered  merely  as  a 
local  rate.  The  distance  from  Eagle  Bridge  to  New  York  via  Castle- 
ton,  Whitehall,  and  Albany  is  290  miles.  The  carload  rate  to  New 
York  is  28.8  cents  per  can  of  40  quarts.  For  the  haul  from  Eagle 
Bridge  to  Albany,  a  distance  of  about  142  miles,  the  defendant  gets 
50  per  cent  of  the  through  rate  to  New  York,  or  14.4  cents  per  can  of 
40  quarts,  which  is  equivalent  to  3.6  mills  per  quart.  For  the  45 
miles  from  Eagle  Bridge  to  Poultney  it  is  equivalent  to  1.13  mills  per 
quart.  Under  the  proposed  advance  the  rate  on  complainant's  milk 
would  be  equivalent  to  2.25  mills  per  quart  from  Poultney  and  inter- 
mediate points  to  Eagle  Bridge,  or  nearly  twice  the  rate  for  the  same 
distance  in  the  opposite  direction  on  milk  destined  to  New  York. 
Furthermore,  on  Now  York  milk  terminal  charges  of  2  cents  per  100 
pounds  are  to  be  doducted,  which  makes  the  amount  actually  received 
for  the  45  miles  from  Eagle  Bridge  to  Poultney  about  1.07  mills 
instead  of  1.13  mills  per  quart.  It  thus  appears  that  for  hauling  New 
York  milk  tho  defendant  receives  for  practically  the  same  service  less 
than  half  as  much  as  it  would  receive  under  the  proposed  increased 
rato  on  complainant's  milk. 

Tho  amount  received  on  New  York  milk  from  Eagle  Bridge  to 
Albany  appears  to  be  a  proportional  part  of  a  through  rate.  For 
this  reason  it  is  insisted  that  the  conditions  do  not  present  a  proper 
basis  for  comparison.  But  it  is  to  bo  remembered  that  the  milk 
handled  for  complainant  is  destined  to  Boston,  and  that  the  rate  for 
the  service  from  Poultney  to  Eagle  Bridge  is  a  part  of  the  through 
charge. 

The  defendant  refers  to  tariffs  of  numerous  other  railroads  showing 
rates  on  milk  in  distant  purts  of  the  country.  It  is  to  be  noted  that 
the  rates  given  aro  nearly  all  lcss-than-carload  or  partem 
Furthermore,  it  is  not  shown  that  the  transportation  conditions 
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similar  to  those  here  involved.  Under  the  circumstances  we  can  not 
accept  the  suggested  comparisons  as  of  material  consequence. 

Rates  in  nearby  territory  furnish  a  more  reliable  basis  of  com- 
parison. From  the  points  in  question  to  Eagle  Bridge,  with  a  maxi- 
mum distance  of  45  miles  and  a  much  less  average  distance,  the  pres- 
ent rate  of  $16  per  car  of  250  cans  of  40  quarts  is  the  equivalent  of 
6.4  cents  per  can,  or  1.6  mills  per  quart.  On  the  basis  of  the  same 
number  of  cans  per  car  and  of  quarts  per  can,  the  rate  on  the  Boston 
&  Maine  Railroad  for  distances  ranging  from  1  to  40  miles  is  $15.33 
per  car,  the  equivalent  of  6.1  cents  per  can,  or  1.5  mills  per  quart. 
For  a  distance  of  41  miles  on  the  same  line  the  rate  is  $15.73  per  car, 
the  equivalent  of  6.3  cents  per  can,  or  1.6  mills  per  quart.  Between 
Providence,  R.  I.,  and  Boston,  Mass.,  a  distance  of  45  miles  over  the 
New  York,  New  Haven  &  Hartford  Railroad,  the  rate  is  $17.24  per 
car,  the  equivalent  of  6.9  cents  per  can,  or  1.7  mills  per  quart.  Other 
instances  of  similar  character  might  be  given.  The  comparisons 
show  that  rates  on  milk  for  substantially  similar  distances  in  adja- 
cent territory  are  on  approximately  the  same  basis  as  the  present 
rate  from  Poultney  and  intermediate  points  to  Eagle  Bridge.  The 
rate  proposed  in  the  tariff  in  question  is  the  equivalent  of  $22.50 
per  car,  or  2.25  mills  per  quart.  If  permitted,  this  would  be  an 
advance  of  about  40  per  cent  over  the  present  rate. 

The  difference  between  the  carload  rate  and  the  less-than-carload 
rate,  as  at  present  in  force,  is  invoked  to  support  defendant's  con- 
tention that  the  carload  rate  is  too  low  and  that  the  proposed  rate 
is  reasonable.  But  the  facts  do  not  warrant  the  fixing  of  a  carload 
rate  solely  on  the  basis  of  any  given  percentage  of  the  less-than- 
carload  rate.  No  issue  is  raised  respecting  the  reasonableness  or 
unreasonableness  of  the  less-than-carload  rate,  and  there  is  no  evi- 
dence of  record  that  would  justify  its  acceptance  as  a  standard 
whereby  to  judge  the  reasonableness  of  the  proposed  advance  in  the 
carload  rate.  In  matters  of  this  character  each  c^se  must  be  con- 
sidered and  determined  on  its  own  facts. 

Upon  consideration  of  all  the  pertinent  facts,  circumstances,  and 
conditions  appearing,  it  is  the  finding  and  conclusion  of  the  Com- 
mission that  the  proposed  increased  rate  is  unreasonable  and  unjust, 
and  that  while  the  proposed  advance  is  not  justified  in  its  entirety 
there  is  probable  justification  for  an  advance  in  the  present  rate  to 
$17.25  per  car  of  250  cans  of  40  quarts  each,  and  7  cents  per  can  for 
any  excess  over  250  cans.  The  defendant  will  therefore  be  required 
to  cancel  its  tariff  I.  C.  C.  No.  10771,  and  to  establish  and,  for  a  period 
of  not  less  than  two  years,  maintain  a  rate  not  in  excess  of  that 
specified.  An  order  will  be  entered  in  accordance  with  these  find- 
ings and  conclusions. 
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T^u?  -r-^f^m  ■;a>si:!,'a:;i.r1  ;-■  ■  t:^  :ir:.-au  .tirTE^s  >n  -ninbators  and  brooders 
i.  »fr\rai  •:x*n.  nr.-ri  r  ^-'i.-L  n:r.i:n;ini  T^^tir  ti'JIW  pounds  per  ear- 
rjtil  i  ill.  t- i^n  -  cr.< -•.£(*-:  !•  wi  ~hir.  juxeu."  m~4aai  rating;  ■oaject  to 
i  l^nimuiu  ,f  >  *■••  > -ir.iL-  .!-»  i.  r'-uir  r  .s  .k.fs±r.y  mown  due  compliance 
v'*2i  -.i*  v.niiir^i  r^  ir>,n  ti.-:  -_ie  i-w.-r  .*ar.m;  ^  boded  i»  impracticable, 
i/.<[  "liiir  .i»-  !:ir. ..;..!  rar.Hi?  i:..*  a  itm.^r  jr  miad  ihipmems  of  brooders 
a. n I  .nr:ihiirt#ri.  >n:>-  ,r  :•  nefL  jiiipr:  aut  *u  exceed  frortb  du^  subject 
v*   t   .iv.a.aiiai   tvt.xt.t.    tt  1-L**)   ^o»miia  fur  a  3ti-&MC  car.    Reparation 

O.  \f.  fiog+r*  fcr  :cc:pLainant. 

/>.  L.  M',]j+t*  for  i>:ir.  Col-.n  :o  £  Santa  Fe  Railway  Company. 

Rep-.bt  of  the  CoifXL&iosr. 

fiorr.pUir.ar.t  ia  *nfiraered  in  the  purchase  and  sale  of  seed,  plants, 
ftr»'J  poultry  supplies  at  Dallas  Tex.  By  petition,  filed  June  24, 1911, 
it.  *  I ]'•£'' ^  that  it  x;t*  chared  by  defendants  unreasonable  and  unduly 
di-vrirniriatory  rates  for  the  transportation  of  certain  carload  ship- 
fM'f.U  of  incubators  and  brooders  from  Buffalo,  X.  Y.,  to  Dallas. 
'J  he  minimum  weight  provided  for  in  the  classification  is  also  alleged 
in  \*i  unreasonable.  The  claim  was  first  presented  to  the  Commission 
l>e/emher  13,  1010.     Reparation  is  sought. 

between  February  17,  1010.  and  March  29,  1911,  complainant  re- 
ceived fit  JJalla.s  from  I'ufTalo  three  mixed  carload  shipments  of 
iririilMitont  find  brooders  as  follows:  On  February  17,  1910,  over  the 
lirifH  of  I  lie  Michigan  Ontral  Railroad.  Chicago  Great  Western 
mndf  KiuimiH  City  Southern  Kail  way,  and  Texas  Pacific  Railway, 
rnrlofid  shipment  weighing  23,001  pounds;  on  March  6, 1911,  over  the 
name  route,  one  carload  shipment,  weighing  30,300  pounds;  and  on 
March  '.H>,  101 1,  over  the  lines  of  the  New  York,  Chicago  A  St  Louis 
Railroad,  Chicago  &  (treat  Western  Railroad,  Kansas  City  Southern 
lJ"il\vay,  and  Texas  &  Pacific  Railway,  one  carload  shipment  weigh- 
fl'J,f»00  |Huinds.  On  these  shipments  freight  charges  wen  orig- 
f  collected  on  the  basis  of  the  second-class  rate  of  $1.74  per  100 
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pounds,  in  the  several  sums  of  $415.86,  $527.22,  and  $567.24,  respec- 
tively. Since  filing  the  petition,  however,  complainant  has  notified 
the  Commission  that  it  has  received  a  refund  of  $118.86  on  the  ship- 
ment of  February  17,  1910,  weighing  23,901  pounds.  The  final 
adjustment  of  charges  on  this  shipment  were,  therefore,  on  the  basis 
of  the  fifth-class  rate  of  99  cents  per  100  pounds  at  a  minimum  weight 
of  30,000  pounds. 

The  complaint  sets  forth  one  other  mixed  carload  shipment  of 
incubators  and  brooders  and  one  less-than-carload  shipment  of  incu- 
bators. It  appears  that  on  these  the  fifth-class  rate  was  collected,  but 
later  supplementary  bills  were  rendered  on  the  basis  of  the  second- 
class  rate  for  the  carload  and  first-class  rate  for  the  less-than-carload 
shipment.  Complainant,  however,  is  unable  to  furnish  evidence  of 
the  payment  of  the  additional  charges.  No  finding,  therefore,  can 
be  made  as  to  these  shipments. 

All  of  the  shipments  were  subject  to  the  western  classification, 
which  at  the  time  of  shipment  provided  the  following  ratings: 

Incubator 8  and  brooders:                                                                         L.  C.  L.  C  L. 

Boxed  or  crated,  min.  c.  1.  wt.  12,000  lbs.  (subject  to  rule  6-B) 1  2 

In  the  white,  min.  wt.  12,000  lbs.  (subject  to  rule  6-B) 2 

K.  d.  flat,  boxed,  min.  c.  1.  wt.  30,000  lbs 2  5 

The  provisions  of  the  classification  as  quoted  above  have  remained 
unchanged  through  a  number  of  years  and  are  the  same  to-day.  The 
class  rates  in  cents  per  100  pounds  from  Buffalo  to  Dallas  were  at 
time  of  shipment  as  follows:  First  class,  $1.97;  second  class,  $1.74; 
fourth  class,  $1.25;  fifth  class,  99  cents. 

The  case  involves  the  interpretation  of  the  terms  of  the  classifica- 
tion; consideration  of  the  physical  construction  and  characteristics  of 
the  articles  and  the  practicability  of  preparing  and  loading  them  for 
shipment  in  accordance  with  the  requirements  which  the  classification 
prescribes  for  fifth-class  rating.  The  incubators  shipped  were  crated, 
not  boxed.  They  are  made  in  four  sizes,  ranging  from  9  to  40  cubic 
feet  in  dimensions,  weighing  from  95  to  265  pounds,  and  valued  at 
from  $10.35  to  $*24.05.  The  incubator  is  a  boxlike  affair,  inclosed  in 
which  are  various  coils  for  conducting  hot  air;  these  coils  are  securely 
fixed  to  and  are  a  part  of  the  body  of  the  machine,  which  rests  on  legs. 
On  the  outside  is  a  lamp  attached  to  the  end;  on  the  top  a  regulating 
apparatus.  AVhef!  shipped,  the  outside  fixtures  are  removed  and 
placed  within  the  body  of  the  incubator  proper;  the  legs  are  removed 
and  inclosed  within  the  crate  containing  the  body.  This,  it  is  shown 
by  the  testimony,  is  the  extreme  limit  to  which  the  incubators  can  be 
knocked  down.  The  defendants  assert  that  when  so  shipped  they  do 
not  come  within  the  provisions  entitling  them  to  fifth-class  rating. 
The  complainant  contends  that  this  is  a  substantial  compliance  with 
the  classification  and  that  if  so  completely  taken  apart  that  they  could 
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be  packed  "  flat,9'  as  required  by  the  precise  terms  of  the 
they  would  no  longer  be  incubators,  but  merely  incubator  stock. 
Furthermore,  they  contend  that  it  would  ordinarily  be  impossible  for 
the  purchaser  to  set  up  or  reconstruct  the  incubator  so  shipped. 

The  brooder  is  a  collapsible  box,  also  made  in  four  different  sixes, 
varying  from  7  to  13$  cubic  feet  in  dimensions,  weighing  from  100  to 
225  pounds,  and  ranging  in  value  from  $9  to  $12.50.  Unlike  the  incu- 
bator, the  heating  parts  in  the  brooder  can  be  entirely  taken  out,  so 
that  the  brooders  may  be  packed  flat,  thus  making  a  very  compact 
package. 

The  testimony  shows  that  in  a  standard  86-foot  car  of  2,160  cubical 
feet  capacity  incubators  could  not  be  loaded  to  more  than  17,154 
pounds,  while  in  such  a  car  approximately  24,188  pounds  of  brooders 
could  be  loaded,  and  that  the  same  car  containing  a  mixed  load  of 
brooders  and  incubators  would  carry  about  21,000  pounds.  The  com- 
plainant and  defendants  agree,  however,  that  24,000  pounds  would  be 
a  reasonable  minimum  for  a  combination  load  in  a  standard  86-foot 
box  car. 

The  evidence  clearly  shows,  and  the  only  representative  of  the 
defendants  appearing  at  the  hearing  admits,  the  impracticability  of 
compliance  with  the  classification  requirements  for  fifth-class  rating. 
A  representative  of  the  firm  manufacturing  the  incubators  and  brood- 
ers testified  that  the  question  of  lower  rating  had  been  taken  up  with 
the  western  classification  committee  some  three  years  prior  to  the 
hearing,  that  interviews  had  been  had  and  correspondence  conducted 
with  the  committee,  but  without  any  satisfactory  results.  Counsel 
for  defendants  admitted  that  consideration  had  been  given  to  the 
advisability  of  establishing  a  fourth-class  rate,  subject  to  a  24,000- 
pound  minimum,  but  no  definite  action  had  been  taken.  Counsel  fur- 
ther stated  that  their  investigation  developed  that  the  classification 
was  intended  to  provide  a  fifth-class  rating  with  a  80,000-pound 
minimum  on  brooders  knocked  down  flat. 

As  evidence  of  the  comparative  unreasonableness  of  the  classifi- 
cation rating,  the  complainant  shows  that  exceptions  to  the  classifica- 
tion applicable  into  the  territory  in  question  make  furniture,  including 
desks,  sectional  bookcases,  etc.,  in  carloads,  class  A,  minimum  weight 
12,000  to  14,000  pounds;  hand  churns,  fourth  class,  minimum  15,000 
pounds;  sewing  machines,  fourth  class,  16,000  poiftids;  washing  ma- 
chines,  hand,  third  class,  16,000  pounds.  Many  of  the  articles  cited 
are  of  considerably  higher  value,  yet  load  no  more  compactly  or  eco- 
nomically than  incubators. 

Upon  consideration  of  all  the  facts  of  record  we  are  of  the  opinion 
and  so  find  that  the  second-class  rating  applied  to  these  shipments 
was  unjust  and  unreasonable,  and  that  incubators  and  brooders, 
crated  or  boxed,  in  combined  car  lots,  with  detachable  parts  removed, 
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ought  not  to  take  a  rating  higher  than  fourth  class  upon  a  minimum 
weight  of  24,000  pounds  in  a  standard  36- foot  car,  and  the  defendants 
herein  will  be  required  to  establish  for  the  future  such  a  rating  on 
incubators  and  brooders  in  straight  or  mixed  carloads. 

We  further  find  that  complainant  made  the  three  shipments  de- 
scribed in  the  foregoing  statement  of  facts;  that  complainant  paid 
charges  thereon  in  the  several  sums  stated  at  the  rate  and  minimum 
weight  herein  found  unreasonable;  that  complainant  has  been  dam- 
aged to  the  extent  of  the  difference  between  the  amount  which  it  did 
pay  and  the  amount  which  it  would  have  paid  at  the  rate  and  mini- 
mum weight  herein  found  reasonable;  and  that  it  is,  therefore, 
entitled  to  an  award  of  reparation  in  the  sum  of  $305.21,  with  interest 
from  April  3, 1911.  An  order  will  be  entered  in  accordance  with  the 
conclusions  herein  announced. 


No.  4260. 

HUNTINGDON  LUMBER  COMPANY 

v. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submitted  December  14,  1911.    Decided  May  7, 191 1. 


Rate  of  24  cents  per  100  pounds  for  the  transportation  of  wheat  in  carloads  from  Clinton, 
Ky.,  to  Huntingdon,  Tenn.,  found  to  have  been  unreasonable  to  the  extent  that 
it  exceeded  19  cents.  Reparation  awarded  and  reasonable  rate  prescribed  for 
the  future. 

O.  M.  Stephen  for  complainant. 
R.  Walton  Moore  for  defendants. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  purchase  and  sale 
of  grain  and  lumber,  with  principal  place  of  business  at  Huntingdon, 
Tenn.  By  petition,  filed  July  19,  1911,  it  alleges  that  a  rate  of  24 
cents  per  100  pounds  charged  by  defendants  for  the  transportation 
of  two  carloads  of  wheat  from  Clinton,  Ky.,  to  Huntingdon,  Tenn., 
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r"of/.pJ*:ir.&r.'  i.-  ir.  *-tt*.-t.  however,  as  to  the  rates  from  Clinton;  the 
turiff-.  'w> *  ■;.»i?.  rl.fi  rat«  from  the  latter  point  are,  to  Trenton  24 
r <nf -.  nri'1  to  MrKf;izi^'  JJ  rer:ts.  The  destination  points  cited  are 
nil  lo'  nl  pointy,  f-xr'pt  M<  Kcrzir*.  Term.,  which  is  on  the  main  line  of 
t.lif  Niishvillf,  (liatfiinoo^u  Ac  St.  Louis  road,  just  west  of  Hunting- 
don, and  ii  also  rMi'-hcd  by  the  Louisville  &  Nashville  road. 

In  rebut  .t.nl  <lfffri<l;irits  show  the  influence  of  competitive  conditions 
at  Ciiiro,  Hirkmun,  l'iul\un\it  ami  other  Ohio  and  Mississippi  River 
points,  and  aver  1  hut  the  rates  from  these  points  are  applicable 
liu^cly,  if  not  sol<-l v,  on  grain  originating  beyond,  while  the  Clinton 
grain  in  produced  luridly.  The  situation  at  the  Ohio  and  Mississippi 
Hiver  point*  is  well  understood.  To  Georgia,  Alabama,  and  Florida 
its  the  Cairo  rates  on  wheat  arc  applicable  from  Clinton;  while  to 
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east  Tennessee,  including  such  points  as  Knoxville,  Lenoir,  and  sta- 
tions on  the  Knoxville  division  of  the  Southern  Railway,  and  to  Caro- 
lina territory,  the  rates  from  Clinton  are  3  cents  higher  than  from 
Cairo.  West  Tennessee,  described  as  including  the  territory  around 
Union  City,  Dyer,  Clinton,  and  other  points,  is  said  by  the  defendant 
to  be  a  wheat-producing  section,  while  middle  Tennessee  produces 
little  or  no  wheat.  Except  for  the  general  principle  that  rates  should 
be  relatively  lower  for  longer  distances,  the  record  discloses  no  reason 
for  applying  the  full  combination  of  local  rates  from  Clinton  to  Hunt- 
ingdon, while  according  to  east  Tennessee  and  to  the  Carolinas  an 
arbitrary  of  3  cents  over  Cairo. 

The  Illinois  Central's  Kentucky-Tennessee  and  Mississippi-Tennessee 
mileage  rates  for  61  miles,  the  length  of  the  haul  from  Clinton  to 
Huntingdon,  are  shown  to  be  15  and  14  cents,  respectively,  but  these 
are  one-line  hauls,  while  the  haul  from  Clinton  to  Huntingdon  is  a 
two-line  haul. 

We  are  not  convinced  upon  the  facts  of  record  that  complainant's 
prayer  for  a  rate  of  16  cents  should  be  granted,  but  the  record  pre- 
sents no  justification  for  maintaining  a  rate  from  Clinton  to  Hunt- 
ingdon higher  by  more  than  3  cents  than  the  rate  from  Cairo. 

Our  conclusion  is  that  the  rate  complained  of  was  unreason- 
able and  unduly  prejudicial  to  the  extent  that  it  exceeded  19 
cents.  We  further  find  that  complainant  made  the  shipments  as 
recited  in  the  foregoing  statement  of  facts  and  paid  charges  thereon 
at  the  rate  found  herein  to  have  been  unreasonable  and  unduly 
prejudicial;  that  complainant  has  been  damaged  to  the  extent  of  the 
difference  between  the  amount  which  it  did  pay  and  the  amount 
which  it  would  have  paid  at  the  rate  above  found  reasonable;  and 
that  it  is  therefore  entitled  to  an  award  of  reparation  in  the  sum  of 
$54.45,  with  interest  thereon  from  July  22,  1909.  The  defendants 
will  be  required  to  establish  and  maintain  for  a  period  of  two  years 
a  rate  for  the  transportation  of  wheat  in  carloads  from  Clinton  to 
Huntingdon  which  shall  not  exceed  by  more  than  3  cents  per  100 
pounds  the  rate  contemporaneously  in  force  from  Cairo,  HI.,  to 
Huntingdon. 

It  must  be  understood  that  our  findings  in  this  case  are  without 
prejudice  to  the  result  of  any  investigation  of  these  rates  which  may 
be  reached  in  pursuance  of  the  provisions  of  the  amended  fourth 
section.  An  order  will  be  entered  in  accordance  with  the  findings 
herein  announced. 
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zt  v*  tzz  Gommbsiom. 
Et  thz  CcMMi=^:cy: 

Ti*  "—-;  A>  i,--  2  &  ?co:ni:c  ez^aeed  in  the  manufacture  of 
*v*r:  &^d  fr:--  pn«i-:i*  a:  ?:rs=::---:i:.  Orio.  In  its  petition,  filed 
J-m  23.  29! I.  h  &L*r-5s  ^a:  i:  *■"*»  charged  en  unreasonable  and 
u.'yj&'dT  c^r.—'rwcTT  r*:*  f  :r  iL*  transportation  of  41  carioade  of 
Y.iTMV>L>t  over  iLe  Iiz.ts  rA  :itr  defer,  ia^ts  from  Martinsbuig,  W.  Va., 
to  ¥orjiiz.omi\z..      Rep&ra:k»::  is  asked. 

TL*  sii5^:*r.#j5  in  corLtroversT  moved  between  November  3  and 
I^.tviUr  22.  ll'lO.  When  lie  complainant  decided  to  make  ship- 
r:^:.^  of  lirr.«*:or-+  from  MLrtkjsburz  it  learned  that  the  rate  was 
$2..Vi  p':r  to::  of  2///J  pounds,  and  asked  the  defendants,  in  view  of 
ti.<;  l&r^e  r.-i  rr.ber  of  shipments  that  were  in  contemplation,  that  the 
f;iN:  U*  reduced  to  $1.75  per  ton.  On  November  22,  1910,  the 
'i<;f<:;i'l;irit<:  filed  a  t&rifT.  naming  a  rate  of  SI. 80  per  ton  of  2,240  pounds, 
v.iii':tj  Uyjarric:  hfttxt'ive  on  December  23,  1910.  On  November  25, 
)'H0,  y\u:  'rornplainant  requested  the  defendants  to  join  in  an  applica- 
tion to  th';  Commission  to  authorize  reparation  for  the  difference 
l;H  w<;r:n  the  rates  of  $2.53  and  $1.S5  on  all  shipments  moving  prior 
to  the  effective  date  of  the  lower  rate.  The  defendants  refused  to 
join  in  hw\\  an  application,  asserting  that  the  rate  of  $2.53  was  not 
unreasonable,  and  the  complaint  herein  was  thereupon  filed. 

The  charge*  collected  on  the  41  shipments  amount  to  $4,788.55, 
and  the  complainant  asks  reparation  for  the  difference  between  that 
amount  and  the  amount  which  would  have  accrued  at  a  rate  of 
$1.85  per  gross  ton,  or  $1 ,056.62. 

The  complaint  alleges  that  the  rate  of  $2.53  per  ton  was  nnroaoon 
as  compared  with  the  defendant  Baltimore  &  Ohio  Railroad 
ft  rates  of  65  cents  per  gross  ton  from  Martinsbmg  to 
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Munhall,  Pa.,  a  point  near  Pittsburgh,  Pa.,  a  distance  of  221  miles, 
and  $1.40  per  gross  ton  to  Cleveland,  Ohio,  389  miles.  Another 
contention  made  at  the  hearing  was  that  the  cost  of  the  stone  at 
Martinsburg  was  only  65  cents  per  ton,  and  that  there  was  a  great 
disproportion  between  the  original  value  of  the  commodity  and  the 
cost  of  the  transportation. 

The  defendants  showed  that  the  rates  to  Munhall,  Pittsburgh,  and 
Cleveland  are  on  a  competitive  basis  and  are  made  to  meet  the  rate9~of 
the  Pennsylvania  Railroad  on  limestone  from  the  Tyrone  district  on 
that  line  130  miles  east  of  Pittsburgh,  and  that  the  original  rate  of  $2.53 
to  Portsmouth  was  published  to  meet  a  rate  of  like  amount  main- 
tained by  the  Pennsylvania  on  stone  from  Tyrone.  Complainant  had 
previously  obtained  its  supply  of  limestone  from  nearby  Ohio  p  oints 

The  defendants  deny  that  the  original  rate  was  unreasonable  con- 
sidering the  haul  over  the  Alleghenies  to  Portsmouth,  and  explain  that 
the  reduction  was  made  to  induce  a  greater  movement  of  traffic- 
Testimony  was  also  adduced  for  defendants  to  show  that  the  cars  that 
are  used  to  carry  the  limestone  to  Portsmouth  must  nearly  all  be  re- 
turned empty  227  miles  to  Grafton,  W.  Va.,  the  point  of  diversion  to 
the  Fairmont  coal  field,  their  natural  loading  point,  before  an  east- 
bound  load  can  be  found,  whereas  there  is  generally  a  return  load  for 
every  car  that  goes  into  the  Pittsburgh  district.  A  witness  for  com- 
plainant testified  that  90  per  cent  of  the  cars  that  arrive  at  Ports- 
mouth loaded  with  limestone  from  Martinsburg  are  sent  out  from 
complainant's  plant  loaded.  The  equipment  used  at  Martinsburg  to 
load  limestone  is  usually  that  moving  empty  from  tidewater  to  the 
Maryland  and  West  Virginia  coal  fields,  and  ordinarily  would  con- 
tinue empty  to  Grafton,  180  miles  farther,  if  it  were  not  for  this  west- 
bound limestone  traffic,  so  that  this  revenue-producing  business 
practically  offsets  such  empty  return  movement  of  the  cars  as  there 
may  be  from  Portsmouth  to  Grafton. 

The  rate  of  $2.53  produced  a  revenue  of  6.2  mills  per  ton  per  mile 
of  the  407-mile  haul  to  Portsmouth;  that  of  $1.85  produces  4  mills 
per  ton  of  2,240  pounds  and  4.5  mills  per  net  ton.  The  element  of 
competition  with  limestone  from  the  Pennsylvania  line  is  said  to 
have  been  potent  in  fixing  the  Munhall  and  Pittsburgh  rates. 

The  record  clearly  indicates  that  the  reduction  in  the  rate  was 
voluntarily  made  by  defendants  for  the  sole  purpose  of  stimulating 
movement.  Complainant  now  has  the  benefit  of  the  lower  rate,  and 
we  would  not  be  justified  in  awarding  reparation  on  shipments  that 
moved  prior  to  the  date  when  the  lower  rate  became  effective  in  the 
absence  of  a  showing  that  the  rate  charged  was  excessive  or  unjustly 
discriminatory,  and  upon  the  record  we  can  not  find  that  such  show- 
ing has  been  made.  An  order  will  therefore  be  entered  dismissing  the 
complaint. 
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GALVESTOX  COMMERCIAL  ASSOCIATIOX  ET  AL. 

GALVESTOX.    HARRISBCRG  A   SAX  AXIOXIO  RAILWAY 

COITPAXY  ET  AL. 
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l~u*  of  *0  ^nfJ  p^r  100  pounds  on  bodies  or  vuh*.  in.  Ism  than  — f**1—*^  dipped  in 
•-^kiKfl  from  »>^.v-i»u:n.  Tex..  so  N*v  Orleans.  La.,  found  impMnnihle  to  the  extent 
that  it  *x.:t--«*ds  -h*  race  ccntempciaaeaaaiy  maintained  in  the  opposite  direction. 

//.  /7.  Hew*  for  complainants. 
Xo  appearance  for  defendants. 

Ktr*.'2T  of  t:ie  Comnssiox. 

Bt  the  Commission*: 

Complainant.  Chas.  F.  Schmidt  &  Peters,  is  a  corporation  engaged 
in  selling  liquors  and  having  its  principal  place  of  business  at  New 
York.  X.  Y.  By  petition,  hied  August  14,  1911,  this  complainant 
alleges  that  on  June  9.  1911,  it  shipped  40  cases  of  liquor  in  glass, 
aggregate  weight  2.Sf»0  pounds,  from  Galveston,  Tex.,  to  Xew 
fjrleans,  La.,  for  the  transportation  of  which  the  defendants  collected 
charge  baaed  on  a  rate  of  SO  cents  per  100  pounds,  which  is  alleged 
to  have  been  unreasonable  to  the  extent  that  it  exceeded  46  cents  per 
100  pounds.  Reparation  is  asked.  Complainant,  Galveston  Com- 
mercial Association,  a  corporation  having  for  its  object  the  improve- 
ment, of  the  commercial  conditions  of  the  city  and  port  of  Galveston, 
joins  in  the  petition,  alleging  that  the  rate  on  liquors  from  Galveston 
to  Xew  Orleans  is  unreasonable  and  discriminates  against  Galveston 
And  its  merchants  engaged  in  the  wholesale  liquor  business  and  prays 
the  establishment  for  the  future  of  a  rate  not  in  excess  of  46  cents. 

At  the  time  of  this  movement  there  was  no  commodity  rate  on 
liquors  from  Galveston  to  Xew  Orleans  and  defendants  assessed 
charges  on  the  shipment  in  the  sum  of  $25.01,  based  on  the  first- 
class  rate  of  SO  cents,  that  being  the  rate  applicable. 

New  Orleans  and  Galveston  both  import  liquors  of  the  character 
involved  in  this  complaint,  and  the  defendants  have  established  a 
special  commodity  rato  of  46  cents  thereon  from  New  Orleans  to 
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Galveston.  Complainant  protested  against  the  higher  rate  from 
Galveston,  and  defendants,  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  and  Texas  &  New  Orleans  Railroad  Company, 
offered  to  publish  a  rate  of  46  cents.  In  their  answer  they  signify 
their  willingness  to  put  this  rate  in  effect  could  they  be  assured 
that  there  would  be  any  appreciable  movement  under  such  rate. 
No  effort  was  made  by  the  defendants  to  justify  the  great  disparity 
between  the  rates  in  the  opposite  directions 

Considering  the  facts  and  circumstances  disclosed  by  the  record, 
the  Commission  is  of  opinion  and  finds  that  the  rate  of  80  cents  per 
100  pounds  on  bottles  of  liquors  in  less  than  carloads,  in  cases,  charged 
complainants  on  the  shipments  herein  from  Galveston  to  New  Orleans 
is  unreasonable  to  the  extent  that  it  exceeds  46  cents  per  100  pounds 
contemporaneously  maintained  in  the  opposite  direction. 

We  further  find  that  complainant,  Chas.  F.  Schmidt  &  Peters,  made 
the  shipment  in  accordance  with  the  above  statement  of  facts  and 
paid  charges  thereon  at  the  rate  herein  found  unreasonable;  that  it 
has  been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  it  did  pay  and  the  amount  which  it  would  have  paid  at  the 
rate  above  found  reasonable;  and  that  it  is,  therefore,  entitled  to  an 
award  of  reparation  in  the  sum  of  $9.83,  with  interest  from  June  9, 
1911.  There  is  an  overcharge  of  $1.89  which  will  be  included  in  the 
order  for  reparation. 

An  order  will  be  entered  in  accordance  with  these  findings. 
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the  charges  collected  on  the  29}-cent  rate,  and  $159.26,  which  would 
have  been  the  charges  at  a  through  rate  of  26}  cents,  made  up  of  18 
cents  to  Kansas  City  and  8}  cents  beyond. 

It  was  stated  by  the  complainant  that  the  Kansas  City-Des  Moines 
rates  are  adjusted  on  basis  of  the  St.  Louis-Des  Moines  rates;  and 
that,  as  St  Louis  is  approximately  100  miles  more  distant,  the  Kansas 
City  rate  should  not  be  higher  than  the  St.  Louis  rate.  All  the  St 
Louis-Des  Moines  carriers,  including  the  Burlington,  at  the  time  of 
the  movement  in  question,  maintained  a  local  rate  on  lumber  of  9} 
cents  from  St  Louis.  The  Burlington  representative  admitted  at 
the  hearing  that  the  local  rate  from  Kansas  City  should  not  exceed 
the  local  rate  from  St  Louis. 

Upon  the  record  we  find  that  the  rate  on  lumber  from  Kansas  City 
to  Des  Moines  is  unreasonable  to  the  extent  that  it  exceeds  the  rate 
contemporaneously  in  effect  from  St  Louis  to  Des  Moines,  and  the 
defendant  will  be  required  to  establish  and  maintain  a  rate  upon  that 
basis  for  the  future.  We  further  find  that  complainant  made  the 
shipment  in  accordance  with  the  foregoing  statement  of  facts  and 
paid  charges  thereon  at  the  rate  found  herein  to  have  been  unreason- 
able ;  that  complainant  has  been  damaged  to  the  extent  of  the  differ- 
ence between  the  amount  which  it  did  pay  and  the  amount  that  it 
would  have  paid  at  the  rate  herein  found  reasonable;  and  that  it  is 
therefore  entitled  to  an  award  of  reparation  in  the  sum  of  $12.02, 
with  interest  from  July  6,  1911.  The  excessive  rate  having  been 
assessed  by  the  Burlington  for  its  service,  the  award  of  reparation  will 
issue  against  that  company  alone. 

An  order  will  be  entered  in  accordance  with  the  findings  herein 
announced. 
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No.  8745. 

RENO  WHOLESALE  LIQUOR  STORE,  INCORPORATED, 

v. 

SOUTHERN  PACIFIC  COMPANY. 


Submitted  February  5, 1912.    Decided  May  7, 1919* 


Shipments  of  wine  and  brandy  moving  in  the  same  car  but  under  separate  bfflf 
of  lading  can  not  be  treated  as  mixed-carload  shipments  under  the  western 

classification. 

William  P.  Seeds  for  complainant. 

C.  W.  Durbrow  and  U.  A.  Scandrett  for  defendant 

Report  of  tiie  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  wholesale  liquor 
business  at  Reno.  Nev.  In  its  petition,  filed  December  27,  1910,  it 
is  alleged  that  it  was  charged  by  defendant  unreasonable  rates  for 
the  transportation  of  wine  and  brandy  in  wood,  shipped  at  various 
times  between  April  24.  1000,  and  January  15,  1910,  from  San  Fran- 
cisco, Cal.,  to  Reno.    Reparation  is  asked. 

There  are  four  shipments  involved  in  the  complaint,  as  follows: 
April  24,  1000,  31.G10  pounds  of  wine  and  2,150  pounds  of  brandy; 
October  7,  1000,  40,172  pounds  of  wine  and  2,401  pounds  of  brandy; 
November  22,  1000.  42.818  pounds  of  wine  and  2,037  pounds  of 
brandy;  and  January  15,  1010,  40,012  pounds  of  wine  and  2,088 
pounds  of  brandy.  Upon  these  shipments  charges  were  paid  by  com- 
plainant in  the  sum  of  $777.02,  based  on  rates  of  43  cents  per  100 
pounds  on  the  wine  and  $1.30  per  100  pounds  on  the  brandy. 

Defendant's  exceptions  to  western  classification,  effective  during 
the  time  of  the  shipments,  provided  that  wine  and  brandy  in  mixed 
carloads  should  be  rated  as  follows:  Wine,  in  wood,  class  B,  or  43 
cents  per  100  pounds:  brandy,  in  wood,  116  per  cent  of  class  B,  or 
40.0  cents  per  100  pounds.  On  less-th  an  -carload  shipments  of  brandy 
the  western  classification  provided  for  second  class  rate,  or  $1.30  per 
100  pounds.  The  exceptions  provided  that  wine  and  brandy  in  mixed 
carloads  would  each  take  its  carload  rate  on  actual  weight,  total 
weight  not  to  Ik?  less  than  30.000  pounds.  Up  to  November  20, 1909, 
and  therefore  during  the  times  of  the  first  two  shipments,  there  was 
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also  in  force  a  commodity  rate  on  wine  in  mixed  carloads  with  other 
liquors  of  75  cents  per  100  pounds.  On  the  date  mentioned  the  com- 
modity tariff  was  superseded  by  another  tariff  which  provided  for 
mixed  shipments  of  wine  and  brandy,  in  wood,  at  the  carload  rate 
applicable  on  each.  A  rule  of  western  classification  in  force  at  the 
time  read  as  follows: 

Provision  for  carload  ratings  shown  in  the  classification  will  apply  only  on 
shipments  received  •  *  *  under  one  bUl  of  lading  and  delivered  under  one 
expense  bill  to  one  consignee. 

The  shipments  in  question  moved  under  separate  bills  of  lading 
and  were  delivered  under  separate  expense  bills — that  is  to  say, 
separate  bills  were  signed  and  received  by  the  shipper  for  the 
wine  and  brandy.  It  is  complainant's  contention  that  the  Southern 
Pacific  agent  at  point  of  origin  suggested  taking  out  two  bills  for 
the  reason  given  by  him,  as  alleged,  that  lower  rates  would  result. 
There  is  no  evidence  in  the  record  respecting  the  reasonableness  of 
the  rates.  Complainant  appears  to  rely  wholly  upon  the  repre- 
sentations made  to  the  shipper  by  the  Southern  Pacific  agent 

In  Poor  v.  Cn  B.  <&  Q.  By.  Co^  12  L  C.  C,  418,  the  Commission 
held: 

While  shippers  largely  rely  upon  the  rates  quoted  by  freight  agents  and 
billing  clerks,  the  law  charges  them  with  knowledge  of  the  lawful  rates.  And 
they  will  not  be  heard,  before  this  Commission,  to  claim  the  benefit  of  a  lower 
than  the  lawful  rate  on  the  ground  that  some  railroad  clerk  has  made  a  mis- 
take in  quoting  a  lower  rate  for  a  particular  shipment  To  permit  shippers  to 
Impute  negligence  to  carriers  in  quoting  rates  and  on  that  ground  to  enjoy  the 
rate  quoted  instead  of  paying  the  lawfully  published  rate  would  open  a  way 
for  the  payments  of  rebates  and  might,  in  practical  results,  work  a  repeal  of 
the  law. 

The  rates  charged  were  strictly  in  accordance  with  tariffs  of  the 
carriers  transporting  the  traffic,  and  the  higher  rates  of  which  com- 
plaint is  made  were  caused  by  the  shipper's  action  in  taking  out  two 
bills  of  lading  instead  of  one. 

We  are  unable  under  the  circumstances  to  find  that  the  rates 
charged  on  the  shipments  in  question  were  unreasonable,  or  that  com- 
plainant has  been  damaged.  The  complaint  will  therefore  be  dis- 
missed. 
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Investigation  and  Suspension  Docket  No.  75. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION  OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR  THE 
TRANSPORTATON  OF  SOFT  COAL  FROM  ILLINOIS 
MINES  TO  STATIONS  ON  THE  ST.  LOUIS  A  HANNIBAL 
RAILWAY. 


Submitted  April  11, 191*.    Decided,  May  7, 19 It. 


Through  routes  and  joint  through  rates  established  for  the  transportation  arm 
defendants*  lines  of  soft  coal  in  carloads  from  certain  points  in  Illinois  to 

destinations  in  Missouri. 

Walter  E.  McCornack  for  Shoal  Creek  Coal  Company. 
/.  W.  Graham  for  Toledo,  St.  Louis  &  Western  Railroad  Company 
and  Chicago  &  Alton  Railroad  Company. 
H.  M.  Modisett  for  St.  Louis  &  Hannibal  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

By  withdrawing  its  concurrence  the  St.  Louis  A  Hannibal  Rail- 
way Company  put  the  Toledo,  St.  Louis  A  Western  Railroad  Com- 
pany in  such  a  position  that  it  was  compelled,  by  supplement  filed 
here  on  December  30, 1911,  to  become  effective  on  February  2, 1912,  to 
cancel  the  joint  through  rates  which  it  had  theretofore  published  on 
coal  from  certain  points  on  its  line  in  the  state  of  Illinois,  including 
more  particularly  the  mines  at  Panama,  to  Hannibal  and  other  desti- 
nations, in  the  state  of  Missouri,  on  the  line  of  the  St.  Louis  A  Han- 
nibal Railway.  Formerly  the  joint  through  rate  from  Panama  to 
Hannibal,  taking  the  latter  as  a  typical  point  of  destination,  was  75 
cents  a  ton.  Under  the  tariff  of  joint  rates,  which  it  is  now  pro- 
posed to  cancel,  the  rate  between  those  points  is  82  cents  a  ton.  If 
this  rate  is  withdrawn  there  will  be  available  to  shippers  only  the 
combination  of  local  rates  under  which  it  is  clear  the  traffic  could 
not  move.  This  result  apparently  was  contemplated  by  the  St.  Louis 
&  Hannibal  in  withdrawing  its  concurrence.  At  any  rate  the  can- 
cellation of  the  joint  through  rates  will  close  that  route  and  will 
require  Hannibal  and  the  other  points  of  consumption  in  the  terri- 
tory in  question  to  look  elsewhere  for  their  coal  supply. 

With  this  understanding  of  the  situation  the  Commission,  by  an 
order  entered  on  January  25,  1912,  postponed  the  operation  of  the 
supplement  filed  by  the  Clover  Leaf  to  cancel  its  tariff  of  joint  rates) 
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and  the  matter  was  set  for  hearing.  As  the  withdrawal  of  the  through 
rates,  leaving  in  operation  the  lowest  combination  of  local  rates, 
would  increase  the  charges  on  coal  moving  over  that  route,  the  de- 
fendants were  under  the  burden  of  justifying  their  course  and  of 
showing  that  the  resulting  charges  would  be  just  and  reasonable.  But 
the  record  made  at  the  hearing  does  not  meet  this  requirement  In 
fact  no  effort  was  made  to  show  that  the  combination  of  locals  would 
be  a  reasonable  charge  on  this  traffic,  nor  was  any  substantial  reason 
given  for  the  cancellation  of  the  joint  through  rates.  We  therefore 
find  that  rates  in  excess  of  those  now  in  effect  would  be  unjust  and 
unreasonable.  To  give  effect  to  this  conclusion  we  shall  require  the 
defendants  to  maintain  the  present  through  routes  and  joint  rates 
between  the  points  in  question ;  and  it  is  expected  that  the  St  Louis 
&  Hannibal  will  file  a  new  concurrence  in  place  of  the  one  withdrawn. 
Such  an  order  will  accordingly  be  entered. 


No.  4038. 

ASHGROVE  LIME  &  PORTLAND  CEMENT  COMPANY  ET  AL. 

v. 

ATCHISON,   TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


No.  3904. 

WESTERN  STATES  PORTLAND  CEMENT  COMPANY  ET  AL. 

v. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


No.  4485. 

ASHGROVE  LIME  &  PORTLAND  CEMENT  COMPANY  ET  AL. 

v. 

ATCHISON,   TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  April  4, 191t.    Decided  Mag  7 1 191t. 


Defendant  carriers  group  the  so-called  "gas  belt"  south  to  Dewey,  OUft.,  on 
northbound  traffic  in  cement  and  north  to  Kansas  City  an  shlpmantB  to  Tsna. 
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Certain  cement  mills  at  Iola,  Kans.,  and  immediate  vicinity  complain  that  their 
rates  on  cement  to  Kansas  City  and  to  various  points  in  the  states  of  Missouri, 
Iowa,  Nebraska,  Colorado,  South  Dakota,  Montana,  Oklahoma,  and  Texas  are 
unreasonable  and  unjustly  discriminatory;  Held,  That  while  upon  a  strict  per-ton- 
mile  basis,  computed  from  these  particular  mills,  certain  of  these  rates  may  seem 
rather  high,  considering  the  record  as  a  whole,  the  complaints  should  be  dismissed 
except  as  to  Oklahoma,  where  certain  reductions  are  made  to  place  Oklahoma 
on  a  substantial  parity  with  other  cement  rates  in  this  general  territory  allowed 
to  stand. 

J.  D.  Riddell  and  E.  E.  BarJcworth  for  complainants  in  Nos.  3904 
and  4038. 

J.  D.  RiddeU  for  complainants  in  No.  4485. 

A.  U.  Craney,  M.  J.  Higgins,  E.  R.  Stapleton,  W.  H.  Hart,  and 
Benedict  cfc  Phelps  for  certain  interveners. 

T.  J.  Norton  and  A.  A.  Ilurd  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

II.  A.  Scandrett  for  Union  Pacific  Railroad  Company;  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company;  Houston  East  & 
West  Texas  Railway  Company;  and  Houston  &  Texas  Central  Rail- 
road Company. 

Henry  G.  Herbel  for  Missouri  Pacific  Railway  Company;  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company;  Texas  &  Pacific  Rail- 
way Company;  and  International  &  Great  Northern  Railway 
Company. 

R.  B.  Scott  for  Chicago,  Burlington  &  Quincy  Railroad  Company 
and  Northern  Pacific;  Railway  Company. 

C.  0.  Wright  for  Chicago  &  North  Western  Railway  Company. 

Fred  II.  Wood  for  St.  Louis  &  San  "Francisco  Railroad  Company. 
W.  F.  Dickinson  and  W.  T.  Hughes  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company. 

R.  V.  Fletcher  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

Clements,  Com  in  issioner: 

These  complaints  involve  the  same  general  subject  matter,  and 
will  be  disposed  of  in  one  report. 

The  complaints  in  Nos.  31M)4  and  403S  attack  as  unreasonable  and 
unjustly  discriminatory  defendants'  rate  of  7£  cents  per  100  pounds 
on  cement  from  certain  mills  in  the  so-called  "Kansas  gas  belt"  to 
Kansas  City,  and  the  petition  in  No.  4485  challenges  the  reasonable- 
ness of  numerous  rates  on  the  same  commodity  from  the  same  mills 
to  various  destinations  in  the  states  of  Missouri,  Iowa,  Nebraska,  South 
Dakota,  Montana,  Colorado,  Oklahoma,  and  Texas.  The  complainant 
companies  operate  cement  mills  at  Independence,  Iola,  Chanute,  Mil- 
dred, Humboldt,  and  Gas,  Kans.    All  these  mills  are  within  a  radius  of 

23LG.O. 


ASHGBOVB  CEMENT  CO.  V.  A.,  T.  A  8.  F.  BY.  00.  521 

19  miles  of  Iola  and  are  distant  an  average  of  109  miles  southwest  from 
Kansas  City,  Mo.  The  Missouri,  Kansas  &  Texas,  Missouri  Pacific, 
and  Atchison,  Topeka  &  Santa  Fe  railways  originate  the  traffic. 

On  traffic  to  Kansas  City  and  beyond  complainants'  mills  are 
grouped  by  the  carriers  with  Dewey,  in  the  extreme  northern  part  of 
Oklahoma,  and  on  traffic  to  Texas  they  take  the  same  rate  as  Kansas 
City.  Dewey,  however,  has  a  differential  of  2}  cents  under  complain- 
ants' mills  to  Texas,  due,  defendants  state,  to  competition  from  Ada, 
in  southern  Oklahoma.  Although  grouped  with  these  mills  north- 
bound, Dewey  is  not  a  party  complainant.  Dewey  is  approximately 
100  miles  south  of  the  mills  complainant  in  these  proceedings. 

Petitions  of  intervention  have  been  filed  in  No.  4485  by  operators 
of  cement  mills  at  Independence,  Kans.  (also  grouped  by  the  carriers 
with  these  mills) :  Ada  and  Dewey,  Okla. ;  Portland,  Minnequa,  and 
Concrete,  Colo.;  Ogden  and  Devils  Lake,  Utah;  Trident,  Mont.; 
£1  Paso,  Tex.;  Yocemento  and  Bonner  Springs,  Elans.;  La  Salle! 
111.;  and  St.  Louis,  Mo.;  all  protesting  against  any  disturbance  in 
the  present  relation  of  rates. 

To  Kansas  City  complaint  seeks  a  reduction  from  7J  to  4  cents 
per  100  pounds  and  reparation  on  past  shipments.  Following  is  the 
recent  history  of  the  Kansas  City  adjustment: 

Cuts. 

Prior  to  July  5,  1904 7.5 

July  5,  1904 5 

September  3,  1904 4 

September  20,  190-1 5 

January  1,1905 7.5 

September  2*  1909 ; 5 

January  14,  1910 7.5* 

The  last  cancellation  of  the  5-cent  rate  appears  to  hare  been  due 
to  the  Santa  Fe's  action  in  extending  its  application  north  to  St. 
Joseph,  Mo.  As  Dewey,  Okla.,  is  blanketed  under  this  rate,  it  there- 
fore applies  from  a  minimum  distance  from  Mildred,  Kans.,  the 
northern  edge  of  the  gas  belt,  to  Kansas  City,  of  87  miles,  to  a  maxi- 
mum of  255  miles  from  Dewey  to  St.  Joseph.  The  rate  from  Sugar 
Creek,  -Mo.  (11  miles  from  Kansas  City),  is  1&  cents  to  points  on  the 
originating  line,  but  to  a  large  number  of  Kansas  City  deliveries  on 
other  lines  the  rate  averages  2f  cents.  The  Kansas  City  rate  of  7} 
cents  absorbs  switching  and  terminal  charges  at  that  point. 

To  15  of  the  Missouri  stations  in  issue  the  proposed  rates  are  2\ 
cents  higher  than  from  Sugar  Creek,  and  involve  reductions  ranging 
from  i  to  4  cents.  Complainants  refer  in  this  connection  to  the  fact 
that  the  rate  of  4  cents  from  Sugar  Creek  to  St.  Joseph  is  a  differential 
of  2  J  cents  over  the  rate  from  Sugar  Creek  to  Kansas  City. 
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To  the  remaining  15  Missouri  stations,  petitioners  seek  the  same 
rate  as  applies  from  St.  Louis,  or  a  uniform  redaction  in  rate  from 
12}  to  10  cents.  The  average  distance  from  St.  Louis  is  alleged  by 
complainants  to  be  52  miles  in  excess  of  their  average  mileage.  The 
St.  Louis  rate  applies  also  from  Hannibal,  Mo.,  approximately  100 
miles  nearer  these  distributing  points  than  is  St.  Louis,  but  com- 
plainants' prayer  is  based  wholly  upon  the  St.  Louis  rates  and  mileage. 
To  many  of  these  stations  the  Chicago,  Burlington  &  Quincy  affords 
a  one-line  haul  from  St.  Louis,  whereas  the  haul  is  invariably  over 
two  or  more  lines  from  petitioners1  mills. 

In  Iowa  complainants  also  claim  right  to  the  St.  Louis  basis  upon 
the  theory  that  inasmuch  as  St.  Louis  is  accorded  the  gas-belt  rates 
in  Nebraska,  at  greater  mileage,  the  carriers  should  reciprocate  in 
Iowa,  where  the  complainants'  average  distance  is  said  by  them  to 
be  47  miles  less  than  from  St.  Louis.  A  representative  of  the  St 
Louis  mill  testified  that  his  company  had  not  been  a  competitor  within 
the  past  three  years  in  western  Iowa,  where  these  destinations  are 
located.  Here,  as  in  Missouri,  the  Burlington  affords  a  one-line  haul 
to  certain  stations  from  St.  Louis  and  Hannibal,  the  average  distance 
from  which  latter  point  and  St.  Louis,  it  may  be  noted,  is  practically 
the  same  as  from  complainants1  mills. 

The  Oklahoma  reductions  asked  for  range  from  1  to  12  cents. 
Defendants  allege  that  the  average  rate  from  Ada,  Okla.,  an  aver- 
age distance  of  149  miles,  is  11.9  cents,  yielding  a  per  ton-mile  rev- 
enue of  16.9  mills,  or  3.4  mills  higher  than  the  present  rates  which 
complainants  pay.  They  also  state  that  the  average  rate  on  cement 
locally  in  Oklahoma  yields  15.9  mills. 

In  Texas  complainants  ask  for  the  same  rate  as  applies  from 
Dewey,  Okla.,  because  Dewey  takes  their  rate  northbound  As 
stated,  the  rates  from  Dewey  into  Texas  are,  generally  speaking,  2} 
cents  lower  than  from  the  mills  here  in  question. 

In  South  Dakota  claim  is  made  for  the  Buffington.,  Ind.,  rates  to 
the  same  points.  Complainants'  principal  competition  in  South 
Dakota  is  with  Buflington.  It  is  alleged  that  the  average  mileage 
from  Buflington  is  97  miles  greater  than  from  these  mills,  but  defend- 
ants show  that  Buflington  is  the  extreme  eastern  point  in  a  group 
which  includes  La  Salle  and  Dixon,  111.,  100  miles  west. 

In  Montana  the  prayer  is  for  the  extension  of  the  Sugar  Creek  basis 
of  rates,  which  applies  from  complainants'  mills  to  various  other 
points  in  the  state,  to  certain  stations  on  the  Great  Northern;  Chicago, 
Milwaukee  &  Puget  Sound;  and  Northern  Pacific  railways. 

The  complaint  as  to  Colorado  is  directed  to  the  relation  between 

rates  from  the  complainants'  mills  and  from  Portland,  Colo.,  re* 

ively,  to  Colorado  common  points,  principally  Denver.    The  rate 

Portland  to  these  points  is  5  cents.    In  1908  the  camera,  by  an 
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advance  in  the  rate  from  complainants'  mills  from  15  to  17$  cents, 
widened  the  previous  differential  or  spread  of  10  cents  in  favor  of 
Portland  to  12$  cents.  It  is  asked  that  the  former  spread  of  10 
cents  be  restored.  The  haul  from  the  Kansas  mills  to  Denver  of 
approximately  600  miles  is  a  steady  rise  in  altitude  of  some  4,000 
feet,  for  which  service  a  per-ton-miie  revenue  is  returned  of  about  5 
mills.  The  Union  Pacific's  rate  on  cement  from  Kansas  mills  is  20 
cents.  The  complaint  as  to  these  rates  is  based  largely  upon  the 
maintenance  of  the  previous  relation  to  the  rate  from  Portland  for 
a  considerable  period  rather  than  the  inherent  reasonableness  of  the 
rate  from  petitioners'  mills. 

To  numerous  points  in  western  Nebraska  complainants  pay  the 
same  rates  as  are  applicable  from  Sugar  Creek,  and  they  desire  to  have 
this  relation  established  to  the  other  Nebraska  stations  enumerated 
in  the  petition.  The  territory  to  which  this  basis  is  asked  is  west  of 
a  line  drawn  from  Superior  north  through  Edgar,  Hastings,  and 
Grand  Island.  East  of  this  line  it  is  suggested  that  the  petitioners' 
rates  should  be  1$  cents  higher  than  from  Sugar  Creek,  this  being  the 
relation  now  existing  as  to  Lincoln  and  Omaha.  Complainants  con- 
tend that,  although  their  average  distance  to  Union  Pacific  points  in 
Nebraska  is  but  17  miles  greater  than  from  Sugar  Creek,  their  rates 
are  much  higher,  the  present  differential  at  Beatrice,  for  instance, 
which  is  more  important  to  complainants  than  Omaha  or  Lincoln  as 
a  basing  point,  being  3J  cents  over  Sugar  Creek.  It  is  asked  that 
their  rates  to  Beatrice  be  made  1$  cents  higher  than  from  Sugar  Creek, 
to  correspond  with  the  relative  adjustment  as  to  Omaha  and  Lincoln. 
The  Union  Pacific  assails  the  competency  of  the  mileage  comparison 
to  points  on  its  line,  which  complainants  figure  from  their  mills  via 
Junction  City  or  Topeka,  Kans.,  by  stating  that  fully  75  per  cent  of 
its  cement  from  complainants'  mills  is  routed  via  Kansas  City,  a 
longer  route.  It  insists  that  if  Dewey,  Okla.,  is  included  in  the  aver- 
age mileage  computation  from  the  gas  belt,  as  it  should  be  because 
so  grouped  by  the  carriers,  the  average  distance  from  the  gas  belt 
would  greatly  exceed  that  from  Sugar  Creek  via  any  route  from  the 
former  mills. 

Complainants'  contention  as  to  Burlington  stations  in  Nebraska 
is  based  upon  the  distance  through  Superior,  Nebr.,  which  is  less 
than  from  Sugar  Creek  to  the  same  destinations.  The  carriers  con- 
tend that  via  Superior  is  not  a  feasible  route,  the  Santa  Fe  stating 
that  its  haul  from  complainants'  mills  to  Superior  necessitates 
breaking  of  trains  at  Ottawa,  Emporia,  and  Strong  City,  Kans., 
with  local  branch  line  service  most  of  the  way  and  a  back  haul 
between  Ottawa  and  Strong  City.  It  is  also  alleged  that  the  track 
facilities  for  interchange  at  Superior  are  inadequate  as  to  certain 
lines. 
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Following  is  a  table  of  average  distances  and  present  and  proposed 
rates  and  revenues  per  ton-mile,  the  number  of  destinations  in  each 
state  being  shown: 


Points. 

Distance. 

Present 
rate. 

Present 
ton-mile. 

Com*        Oonv 
pUlnantB'  pUinanta' 
proposed  proposed 

rate.      ton-mile 

Missouri 

(Kansas  City... 

1                   15 

31 
106 
39 
14 
54 
54 

109 
199 
221 
394 
381 
633 
1,275 
270 
504 

7.5 
10.6 
12.5 
14.7 
21 

27.46 
49.7 
18.6 
31 

13.76 
10.65 
11.3 
7.46 
11 

&  67 
7.8 
13.5 
11 

4 

• 
10 
12 

18.66 
20.2 
42.7 
13.6 
28.6 

7.34 

9 

Iowa 

9 
u09 

Nebraska 

9.74 

South  Dakota 

6.38 

Montana 

6.7 

Oklahoma 

S.8 

Texas 

iai 

We  must  necessarily  deal  with  these  complaints  in  the  same  general 
way  in  which  presented,  in  the  realization  that  perhaps  some  of  the 
individual  rates  may  not  be  properly  adjusted.  Manifestly  it  is 
impracticable  to  do  exact  justice  in  a  complaint  as  comprehensive  as 
the  one  now  under  consideration.  We  shall  therefore  consider  the 
record  as  a  whole,  with  due  regard  to  all  its  pertinent  facta  bearing 
upon  the  questions  presented  for  decision. 

If  we  adhere  strictly  to  a  per-ton-mile  basis,  to  the  exclusion  of 
other  appropriate  tests,  the  Missouri,  Nebraska,  and  Texas  rates  may 
seem  somewhat  high  for  a  commodity  of  the  value  and  character  of 
cement.  The  rate  per  ton-mile,  however,  is  but  one  of  the  many 
influences  in  rate  adjustments  and  in  the  present  case  its  value  as  a 
comparison  is  somewhat  impaired  by  the  fact  that  the  rates  of  which 
it  is  a  reflection  apply  as  far  south  as  Dewey  and  north  to  Kansas 
City  on  trailic  in  the  opposite  direction,  all  of  which  must  be  con- 
sidered in  determining  the  reasonableness  of  the  return  to  the  car- 
riers. The  rate  to  Kansas  City  is  not  materially  higher  than  other 
rates  established  by  the  Commission  in  territory  of  denser  tonnage, 
Maritime  Kxcliange  v.  P.  Ii.  R.  Co.,  21  I.  C.  C.,  81,  and  as  stated 
absorbs  the  Kansas  City  terminal  charges.  The  rates  in  issue  to 
Colorado,  Iowa,  Montana,  and  South  Dakota  do  not  appear  to  be  in 
excess  of  a  reasonable  charge. 

Except  to  distant  points  traflic  has  moved  freely  under  the  present 
rates,  and  these  complainants  have  led  in  the  volume  .of  tonnage  sold 
in  Kansas  City  and  at  many  of  the  Missouri,  Nebraska,  and  Iowa 
stations  in  issue.  The  complaint  in  4485  is  based  largely  upon  mile- 
age comparisons  with  St.  Louis  and  Kansas  City,  where  the  conditions 
of  transportation  are  not  shown  to  be  substantially  similar  to  the  con- 
ditions at  these  Kansas  points.  The  suggested  readjustments  also 
are  relative  in  character  with  respect  to  Kansas  City  and  St.  Louis, 
the  rate-making  carriers  from  which  points  to  much  of  the  territory 
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in  question  do  not  reach  the  gas  belt  with  their  own  rails.  'While  the 
Commission  is  charged  with  the  duty  of  prerenting  the  exaction  of 
rates  shown  to  be  unreasonable,  its  authority  with  respect  to  relative 
adjustments  upon  a  mileage  or  other  basis  is  more  properly  to  be 
exercised  where  the  transportation  to  the  common  destination  is 
performed  by  the  same  carriers,  or  set  of  carriers,  from  the  respective 
points  of  origin.  Chicago  Lumber  <k  Coal  Co.  v.  T.  8.  E.  By.  Co., 
16  I.  C.  C,  323.  The  record  establishes  that  an  overproduction  of 
from  40  to  50  per  cent  in  cement  and  a  rapidly  diminishing  supply 
of  natural  gas  which  rendered  manufacture  cheap  in  the  past  have 
had  a  serious  effect  upon  the  cement  trade  in  this  field,  and  com- 
plainants' present  troubles  may  be  due  to  some  extent  to  this  cause. 
But  however  this  may  be,  treating  the  matter  from  a  transportation 
standpoint  and  considering  all  the  facts,  circumstances,  and  condi- 
tions appearing  of  record  we  do  not  feel  that  the  interests  of  justice 
require  the  granting  of  the  prayers  of  the  petitions  as  to  Kansas  (Sty, 
Missouri,  Iowa,  Nebraska,  Colorado,  South  Dakota,  or  Montana, 

The  rates  to  Oklahoma  are  so  manifestly  out  of  line  with  the  other 
rates  involved  in  these  proceedings  that  some  reductions  are  neces- 
sary. We  therefore  find  that  these  rates  are  unreasonable  and 
unjustly  discriminatory  to  the  extent  shown  in  the  following  table, 
and  that  for  the  future  they  should  not  exceed  the  rates  shown  therein 
to  be  reasonable: 


From  Tola,  Chantite,  Mildred,  Humboldt,  and  Ohm,  Kan*.;  rate*  in  cents  per  100  poundt. 


To- 


Tulsa,  Okla 

Muskogee,  Okla 

Sapulpa,  Okla 

Okmulgee.  Okla 

Sallbaw,  Okla 

Hearyetta,  Okla 

Medford.Okla 

Back  well.  Okla 

lushing,  Okla 

Pawnee,  Okla 

Chandler,  Okla 

McAlester,  Okla 

Guthne,  Okla 

Shawnee.  Okla 

Holdenville,  Okla.... 

Wilburton,  Okla 

Enid.  Okla 

Oklahoma  City,  Okla. 

Cherokee,  Okla 

Carmen,  Okla 

Alva,  Okla 

Avanl.Okh 

Atoka, Okla 

Le  Flore,  Okla 

Pauls  Valley,  Okla... 

Ada,  Okla 

Durant,  Okla 


Rates. 


Pres- 
ent. 


Reason- 
able. 


12 

10 

13 

10 

13 

10 

13 

10 

15 

12 

15 

12 

15 

12 

13.5 

10 

12 

12 

12 

12 

13 

13 

15 

13 

12 

12 

13 

13 

15 

13 

15 

13 

15 

13 

13 

13 

17 

15 

18 

15 

17 

15 

18 

15 

IS 

15 

25 

15 

20 

15 

18 

15 

20 

20 

II 


To- 


Chickasha,  Okla 

Kl  Reno,  Okla 

Anadarko,  Okla. 

Darrow.  Okla 

Geary,  Okla 

MadM.Okla 

Randolph,  Okla 

Mountain  View,  Okla 

Apache,  Okla 

Thomas,  Okla 

Woodward.  Okla 

Shattuck,  Okla 

CordeU,  Okla 

Roosevelt,  Okla 

Clinton,  Okla 

Hobart,  Okla 

Comanche,  Okla 

Lawton,  Okla 

Hugo,  Okla 

Ardmore.  Okla 

Terral,  Okla 

Altiu,  Okla 

Kl  Dorado,  Okla 

Mangum.  Okla 

Tcxola,  Okla 

Dav'dson.  Okla 

(Jeronimo,  Okla 


Rates. 


est. 


18 

15 

22' 

SO 

20 

20 

20 

23 

22 

23 

20 

22 

23.6 

23 

21 

23.5 

23 

20 

25 

20 

25 

24 

25 

23.5 

24 

25 

23 


18 
15 
30 
15 
15 
17 
17 
20 
20 
20 


20 

20 

20 

20 

20   . 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 
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We  desire  to  say,  however,  that  we  do  not  mean  to  be  under- 
stood as  sanctioning  the  rates  prescribed  above  as  wiA-rimt  to  Okla- 
homa as  a  standard  of  the  reasonableness  of  cement  rates  in  general 
in  the  territory  involved  in  these  proceedings.  Only  such  reduc- 
tions are  made  in  the  Oklahoma  rates  as  will  bring  them  substan- 
tially to  a  level  with  the  rates  in  the  other  states  allowed  to  stand. 
As  stated,  some  of  the  latter  may  be  somewhat  high,  and  in  dismissing 
the  complaints  as  to  them  we  merely  follow  our  judgment  that,  con- 
sidering the  wide  territory  involved  and  the  effect  of  the  orders  asked 
for  upon  the  carriers'  revenues  and  their  related  rate  adjustments,  the 
present  records,  which  are  largely  made  up  of  general  mileage  com- 
parisons, do  not,  considered  with  reference  to  the  general  conditions, 
warrant  us  in  making  an  order  in  the  general  disturbance  of  these 
rates. 

It  seems  probable  that  the  maintenance  of  a  proper  relation  of 

rates,  not  only  with  St.  Louis  and  Kansas  City,  but  as  well  Des 

Moines,  Mason  City,  and  perhaps  other  points,  is  essential  to  any 

permanent  relief  to  complainants  with  respect  to  such  individual 

rates  as  may  require  readjustment,  but  the  present  record  is  equally 

inadequate  to  effect  this  result.     Our  disposition  of  these  cases  will 

not  interfere  with  the  voluntary  action  of  the  carriers  in  removing 

any  just  cause  of  complaint  due  to  relative  rates  from  any  of  the 

mills  competing  in  this  general  territory. 

2SI.CC. 


No.  3994. 

NATIONAL  REFINING  COMPANY 

v. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY  ET  AL. 


Submitted  October  19, 1911.    Decided  May  7, 191*. 


Complainant  shipped  from  Muskogee,  Okla.,  to  Coffeyville,  Kans.,  a  number  of  car- 
loads of  the  so-called  lighter  ends  of  petroleum  oil,  which  had  been  separated 
from  the  crude  oil  by  a  process  of  skimming,  but  was  useless  for  commercial  pur- 
poses until  a  further  process  of  refinement  had  been  undergone.  Defendants 
asse^ed  the  rates  applicable  to  refined  oil;  Held,  That  a  reasonable  rate  on  the 
commodity  shipped  would  not  have  exceeded  by  more  than  2  cents  per  100 
pounds  the  rates  contemporaneously  applicable  to  crude  oil,  which  relationship 
should  be  established  for  the  future.    Reparation  awarded. 

E.  J.  Blandin  and  C.  D.  Chamberlain  for  complainant. 

Joseph  M.  Bryson,  C.  S.  Burg,  and  «/.  W.  Allen  for  Missouri, 
Kansas  &  Texas  Railway  Company. 

Herbert  J.  Campbell  for  Missouri  Pacific  Railway  Company  and 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company. 

Report  op  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  oil  business  and 
has  a  refinery  at  Coffeyville,  Kans.  In  its  petition,  filed  April  5, 191 1, 
it  alleges  that  unreasonable  rates  were  charged  by  defendants  for 
the  transportation  from  Muskogee,  Okla.,  to  Coffeyville  of  a  certain 
distillate  of  petroleum  oil  consisting  of  the  lighter  ends  of  the  crude 
oil.    Reparation  and  the  establishment  of  a  reasonablerate  are  sought. 

The  oil  in  question  was  purchased  f.  o.  b.  cars  at  Muskogee  from 
two  concerns,  the  Merchants  Oil  Company  and  the  Muskogee  Refin- 
ing Company,  and  was  shipped  by  these  concerns  for  complainant's 
account  and  under  its  instructions.  Of  the  77  carloads  covered  by 
freight  bills  filed  in  the  record,  51  moved  over  the  Missouri,  Kansas 
&  Texas  Railway  between  October  8,  1909,  and  March  25,  1910. 
The  weight  of  these  shipments  aggregated  2,900,159  pounds,  and 
charges  were  paid  by  complainant  in  the  sum  of  $3,480.02,  based 
on  a  rate  of  12  cents  per  100  pounds. 

The  remaining  26  carloads  moved  over  the  Misspuri,  Oklahoma 
&  Gulf  Railway  and  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way, hereinafter  referred  to  as  the  Iron  Mountain  route,  the  charges 
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being  assessed  at  various  rates.    During  November  and  December, 

1909,  10  carloads,  of  an  aggregate  weight  of  573,091  pounds,  were 
shipped,  and  charges  were  collected  thereon  in  the  sum  of  $859.62,  at 
a  rate  of  15  cents  per  100  pounds.  From  March  24  to  April  30, 1910, 
9  carloads,  of  an  aggregate  weight  of  529,089  pounds,  were  shipped, 
and  charges  were  paid  in  the  sum  of  8634.90,  at  a  rate  of  12  cents  per 
100  pounds.  During  May,  1910,  7  carloads,  of  an  aggregate  weight 
of  363,707  pounds,  were  shipped,  and  charges  were  paid  thereon  in 
the  sum  of  $1,309.35,  at  a  rate  of  36  cents. 

The  distance  from  Muskogee  to  Coffcyville  over  the  Iron  Mountain 
route  is  98  miles.  The  rate  of  12  cents  per  100  pounds  charged  by 
the  Missouri,  Kansas  &  Texas  Railway  Company  was  the  rate  appli- 
cable to  the  transportation  of  crude  oil  during  all  of  the  period  when 
these  shipments  were  made.  Over  the  Iron  Mountain  route  a  rate 
of  15  cents  for  the  transportation  of  crude  oil  was  in  force  during 
November  and  the  greater  part  of  December,  1909.  Effective 
December  25,  1909,  this  rate  was  reduced  to  12  cents,  and  so  remained 
until  Juno  30,  1910,  when  it  was  further  reduced  to  10  cents  per  100 
pounds.     The  rate  of  36  cents  charged  on  the  7  shipments  in  May, 

1910,  was  the  fifth-class  rate  applicable  to  the  transportation  of 
refined  oil.  On  September  12,  1910,  the  Missouri,  Kansas  &  Texas 
reduced  its  rate  on  refined  oil,  Muskogee  to  Coffcyville,  from  36  to  17 
cents;  but  the  rate  on  refined  oil  over  the  Iron  Mountain  route  is 
still  36  cents;  although  to  Kansas  City  and  certain  other  points  to 
which  the  traflic  moves  through  Coffcyville  this  route  maintains  a 
17-cent  rate  on  refined  oil.  At  the  time  that  the  crude-oil  rate  was 
reduced  to  10  cents  the  Iron  Mountain  route  established  a  rate  of  12 
cents  on  fuel  oil,  which  had  formerly  taken  the  same  rate  as  crude 
oil.  The  rate  on  crude  oil  was  reduced  from  15  to  12  cents  via  the 
Missouri,  Kansas  &  Texas  on  February  13,  1909,  and  via  the  Iron 
Mountain  route  on  December  25,  1909. 

Under  the  western  classification  petroleum  oil  and  its  products  are 
rated  fifth  class.  But  it  has  been  the  practice  of  carriers  in  this 
territory  to  fix  commodity  rates  lower  than  the  class  rates  between 
points  where  there  is  any  considerable  movement  of  petroleum  oil, 
and  these  commodity  rates  have  come  to  be  the  normal  rates  in 
comparison  with  which  other  rates  for  the  transportation  of  petroleum 
oil  and  its  products  in  this  territory  are  to  be  measured. 

The  rates  on  crude  oil,  as  named  above,  over  both  routes  were 
commodity  rates,  but  no  commodity  rate  on  refined  oil  between 
Muskogee  and  Coffcyville  was  published  until  September  12,  1910, 
which  was  subsequent  to  the  movement  of  all  the  shipments  under 
consideration ;  and,  therefore,  if  they  arc  to  be  classed  as  refined  oil, 
the  lawful  rate  on  all  of  these  shipments,  under  the  tariifs  in  force, 
was  36  cents.    It  is  the  contention  of  the  carriers  that  they  should 
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have  been  so  charged.  Complainant  asserts  that  they  should  have 
moved  under  the  rates  applicable  to  the  transportation  of  crude  oil; 
and  that  in  view  of  the  reduction  in  the  rate  on  crude  oil  to  10  cents 
per  100  pounds,  though  that  reduction  was  made  subsequently  to 
those  shipments,  the  charges  should  be  based  on  a  rate  not  exceeding 
10  cents  per  100  pounds. 

Upon  the  arrival  of  the  shipments  at  Coffeyville  they  were  exam- 
ined by  an  inspector  of  the  Western  Railway  Weighing  &  Inspection 
Bureau,  who  classified  the  commodity  as  a  refined  oil,  and  thereupon 
bills  for  the  difference  between  the  amount  paid  and  the  amount 
that  would  have  been  paid,  based  on  the  rate  applicable  to  refined 
oil,  were  presented  to  complainant.  These  undercharge  bills, 
amounting  to  about  $8,000,  have  not  been  paid,  complainant  refus- 
ing payment  until  the  proper  rate  has  been  determined  by  the 
Commission. 

The  product  that  was  shipped  seems  to  have  no  distinct  commercial 
designation  or  trade  name;  by  complainant  it  is  referred  to  as  "crude 
product";  one  of  the  shippers  described  it  in  the  bills  of  lading  as 
" crude  benzine";  the  carriers  classed  it  as  refined  oil.  The  evidence 
shows  that  the  crude  oil  had  undergone  a  skimming  process,  and  that 
this  commodity  was  one  of  the  two  resulting  products.  The  Muskogee 
crude,  as  it  comes  from  the  well,  has  too  low  a  fire  test  to  be  salable 
as  fuel  oil;  by  the  skimming  process  the  lighter  ends  of  the  oil  are 
extracted,  and  the  heavier  residue  becomes  marketable  as  fuel  oil. 

This  skimming  process  is  accomplished  by  distillation  carried  just 
far  enough  to  separate  the  lighter  from  the  heavier  oil,  the  former 
amounting  to  about  one-fourth  part  of  the  oil.  The  extracted 
product,  though  not  separated  in  accordance  with  any  specifications, 
may,  therefore,  properly  be  roughly  described  as  a  light-end  distil- 
late, and  that  designation  will  bo  used  in  this  report.  It  was  this 
product  that  was  shipped,  and  complainant's  testimony  was  to  the 
eiFect  that  it  had  no  commercial  value  except  for  refining  purposes; 
that  at  complainant's  refinery  it  was  kept  separate  frofn  the  crude 
oils  and  refined  into  gasoline,  naphtha,  turpentine  substitute,  and  a 
residuum  sold  as  fuel  oil. 

For  refining  purposes  this  light-end  distillate  commanded  a  higher 
price  than  the  crude  oil  from  which  it  was  extracted.  Complainant's 
president  testified  that  the  price  of  the  Muskogee  crude  oil  at  the 
time  of  purchase  was  2  cents  per  gallon;  he  was  not  certain,  but 
thought  he  paid  3  cents  for  the  light-end  distillate.  The  informa- 
tion of  defendants  was  to  the  effect  that  the  price  was  3 J  cents. 
Complainant's  president  testified  that,  at  the  time  of  this  purchase, 
he  was  in  special  need  of  material  for  lighter-end  products,  and  for 
this  reason  was  willing  to  pay  a  price  higher  than  is  customary  for 
this  distillate.  Under  ordinary  circumstances  it  would  be  more 
profitable  to  use  a  straight  crude  oil. 
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Complainant's  testimony  was  to  the  effect  that  this  light-end  dis- 
tillate met  a  specific  demand  that  was  not  met  by  the  crude  oil, 
and  that,  in  view  of  this  demand,  a  higher  price  was  paid  for  it  than 
would  be  paid  for  the  crude  oil.  Whether  or  not  that  demand  was  a 
special  one,  existing  only  at  that  particular  time  so  far  as  complainant 
is  concerned,  does  not  affect  the  essential  facts. 

As  we  have  seen,  the  rate  of  36  cents  on  refined  oil  at  the  times  these 
shipments  moved  was  the  fifth-class  rate,  and  was  applicable  only 
because  no  commodity  rate  had  been  established  between  Muskogee 
and  Coffeyville.  Its  unreasonableness  is  clearly  indicated  by  the  fact 
that,  a  few  months  later,  one  of  the  routes  established  a  commodity 
rate  of  17  cents,  less  than  one-half  of  the  class  rate,  and  the  other 
route  maintains  a  17-cent  rate  to  points  much  more  distant  than 
Coffeyville.  Moreover,  this  light-end  distillate,  while  it  had  been  in- 
creased in  value  by  a  process  of  manufacture,  was  not  what  is  com- 
mercially understood  as  a  refined  product  of  petroleum  oil.  It  was  of 
value  only  as  a  material  for  further  processes  of  refinement,  and  its 
price  of  3}  cents  was  materially  below  the  prices  of  the  articles  into 
which  it  was  ultimately  separated.  If  17  cents  per  100  pounds  is  a 
reasonable  rate  for  the  transportation  of  gasoline,  naphtha,  and  other 
products  of  petroleum  oil,  it  is  too  high  for  the  movement  of  this 
light-end  distillate. 

In  determining  rate  to  be  applied  to  the  transportation  of  this 
commodity  we  are  assisted  by  the  action  of  one  of  the  routes  in 
regard  to  fuel  oil,  on  which  it  has  established  a  rate  2  cents  in  excess 
of  the  rate  on  crude  oil.  Fuel  oil  is  produced  from  the  Muskogee 
crude  oil  by  the  identical  process  that  extracts  this  light-end  distillate 
Each  has  undergone  the  same  degree  of  manufacture,  and,  while  there 
is  some  difference  between  the  prices  of  the  fuel  oil  and  the  light-end 
distillate,  the  gap  between  them  is  not  so  great  as  that  which  sepa- 
rates them  from  the  commercially  refined  products.  The  record  leads 
us  to  conclude  that  a  rate  not  more  than  2  cents  per  100  pounds  in 
excess  of  the  rate  on  crude  oil  would  be  a  reasonable  rate  from  Musko- 
gee to  Coffeyville  on  this  distillate. 

Complaint  is  made  that  the  crude-oil  rates  of  12  and  15  cents 
applied  to  some  of  these  shipments  were  unjust  and  unreasonable. 
The  evidence  presented  in  support  of  this  contention  is  a  reference  to 
the  subsequent  reduction  of  the  rate  to  10  cents  and  a  number  of 
exhibits  showing  the  rates  on  crude  oil  between  various  points.  Upon 
the  record  we  are  not  convinced  that  these  rates  of  12  and  15  cents 
were  unreasonable  at  the  times  they  were  in  force.  The  Commission 
has  repeatedly  held  that  the  voluntary  reduction  of  a  rate  is  not  satis- 
factory proof  of  the  unreasonableness  of  the  prior  rate. 

Upon  consideration  of  all  the  facts  appearing  of  record,  the  Com- 
mission is  of  opinion  and  finds  that  a  rate  for  the  transportation  from 
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Muskogee  to  Coffeyville  of  the  light-end  distillate  produced  by  the  so- 
called  skimming  process  that  exceeded  the  rate  contemporaneously 
charged  for  the  transportation  of  crude  oil  by  more  than  2  cents  was  un- 
just and  unreasonable,  and  that  the  carriers  defendant  herein  should 
establish  and  maintain  for  a  period  of  not  less  than  two  years  this  re- 
lationship between  the  rates  on  crude  oil  and  this  light-end  distillate. 

We  further  find  that  complainant  made  the  shipments  as  described 
in  the  foregoing  statement  of  facts;  that  the  charges  paid  by  com- 
plainant, in  the  sum  of  $1,309.35,  at  a  rate  of  36  cents,  on  7  carloads 
of  this  light-end  distillate  which  moved  during  May,  1910,  over  the 
lines  of  the  Missouri,  Oklahoma  &  Gulf  Railway  and  St.  l*mis,  Iron 
Mountain  &  Southern  Railway,  as  hereinbefore  set  forth,  were  unjust 
and  unreasonable  so  far  as  they  exceeded  $509.19,  the  charges  which 
would  have  accrued  at  the  reasonable  rate  of  14  cents  per  100  pounds; 
that  complainant  has  been  damaged  in  the  difference  between  said 
amounts;  and  that  it  is,  therefore,  entitled  to  reparation  from  said 
defendants  in  the  sum  of  $800.16,  with  interest  from  August  15,  1910. 

We  further  find  that  the  rate  of  36  cents  per  100  pounds  claimed  by 
defendants  on  the  remaining  shipments  was  unjust  and  unreason- 
able so  far  as  it  exceeded  14  cents  per  100  pounds  for  the  transporta- 
tion over  the  Missouri,  Kansas  &  Texas  Railway,  and  so  far  as  it 
exceeded  17  cents  on  the  shipments  prior  to  December  25,  1909, 
over  the  Missouri,  Oklahoma  &  Gulf  Railway  and  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway,  and  so  far  as  it  exceeded  14 
cents  on  shipments  over  the  latter  route  after  December  25,  1909. 
The  payments  on  these  several  shipments  having  been  less  than  the 
amounts  here  found  to  be  just  and  reasonable,  the  carriers  should 
collect  the  amounts  duo  thereon. 

The  record  indicates,  as  noted,  that  there  is  no  trade  name  or 
commercial  designation  for  the  commodity  here  in  question;  and 
we  deem  it  best  to  leave  the  description  of  tliis  commodity,  in  the 
first  instance,  to  defendants,  who  are  doubtless  able  to  so  amend 
their  tariffs  as  to  establish  the  rates  above  found  reasonable  in  such 
language  as  will  not  lend  itself  to  misunderstanding  or  afford  oppor- 
tunities for  misbilling.  If  the  tariffs  are  not  amended  within  sixty 
days  so  as  to  conform  to  our  conclusions,  an  order  respecting  the 
rates  for  the  future  will  be  entered.  An  award  of  reparation  will  be 
made  at  this  time. 
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hauled  therefrom  by  an  engine  of  the  Kola  Lumber  Company  to 
the  latter's  plant  at  the  end  of  its  logging  road  in  the  woods  and 
there  placed  on  a  siding  built  and  owned  by  the  Leaf  River  Turpen- 
tine Company,  of  which  complainant  owns  one-half  the  stock.  The 
car  was  put  on  the  latter  siding  to  await  instructions  for  loading 
and  shipping  and  remained  there  until  it  was  loaded  early  in  March, 
1910,  and  on  orders  of  the  Leaf  River  Turpentine  Company  was 
hauled  by  the  engine  of  the  Kola  Lumber  Company  to  Kola  and 
tendered  for  forwarding  to  the  Gulf  &  Ship  Island  Railroad  March 
12,  1910.  A  demurrage  charge  of  $78  on  this  car  was  assessed  by 
the  Gulf  &  Ship  Island  Company  and  paid  by  complainant. 

The  demurrage  tariff  of  the  Gulf  &  Ship  Island  during  the  time 
the  car  was  standing  in  the  woods  and  when  subsequently  moved  to 
destination  provided  for  the  usual  charge  of  $1  per  day  after  48 
hours  free  time  on — 

cars  held  for  or  by  consignor  or  consignee  for  loading,  unloading,  forwarding 
directions,  or  for  any  other  purpose  are  subject  to  these  demurrage  rules,  ex- 
cept as  follows: 

(b)  Private  cars  on  tracks  of  the  owner  or  on  privately  owned  tracks  of  the 
consignor  or  consignee,  when  used  for  the  transportation  of  commodities  which 
tlie  owners  of  the  cars  produce  or  In  which  they  deal. 

(e)  Empty  cars  held  by  railroads  for  prospective  loading,  or  empty  private 
cars  held  on  private  tracks  for  prospective  loading,  provided  such  cars  have 
not  been  ordered  placed  for  loading. 

The  Kola  Lumber  Company,  which  operates  the  logging  road,  is 
not  a  party  to  this  tariff  nor  does  it  hold  itself  out  to  be  a  common 
carrier.  It  has  no  through  routes  or  joint  rates  with  the  Gulf  & 
Ship  Island  Railroad  or  with  any  other  common  carrier. 

Under  these  circumstances  and  under  the  provisions  of  the  Gulf 
&  Ship  Island  tariff  above  set  out  we  are  of  the  opinion  that  the  col- 
lection of  demurrage  charges  on  the  car  in  question  was  unlawful. 
It  seems  clear  that  when  the  private  car  of  the  complainant  was 
placed  upon  the  siding  of  the  Kola  Lumber  Company  at  Kola  it  was 
not  placed  there  for  loading.  It  was  removed  within  the  free  time  to 
a  private  siding  owned  by  the  consignor  and  consignee.  In  such 
case  the  tariff  in  express  terms  excepts  the  car  from  demurrage. 

With  respect  of  the  other  shipment  the  evidence  shows  that  the 
Gulf  &  Ship  Island  under  similar  circumstances  received  complain- 
ant's empty  tank  car  No.  408  at  Jackson,  Miss.,  billed  empty  to  Kola, 
Miss.,  for  loading  and  placed  it  on  the  siding  of  the  Kola  Lumber 
Company,  at  Kola,  July  10, 1910.  Within  48  hours  an  engine  of  the 
Kola  Lumber  Company  hauled  the  car  to  the  terminus  of  the  Kola 
Lumber  Company's  road  in  the  woods,  where  it  remained  on  the  sid- 
ing of  the  Leaf  River  Turpentine  Company  until  it  was  tendered 
loaded  to  the  Gulf  &  Ship  Island  on  September  27,  1910,  and  billed 
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to  Chicago.  On  this  car  there  was  collected  $52  demurrage.  Dur- 
ing the  time  the  demurrage  accrued  on  this  car  the  Oulf  &  Ship 
Island  had  in  effect  a  demurrage  tariff  which  provided  charges  of  $1 
per  day  after  48  hours  free  time,  subject  to  the  following  exceptions: 

(c)  Empty  private  cars  stored  on  carrier's  or  private  tracks,  provided  such 
cars  have  not  been  placed  or  tendered  for  loading  on  the  orders  of  a  shipper. 

Note. — Private  cars  while  in  railroad  service,  whether  on  carrier's  or  private 
tracks,  are  subject  to  these  demurrage  rules  to  the  same  extent  as  can  of  rail- 
road ownership. 

(Empty  private  cars  are  in  railroad  service  from  the  time  they  are  placed 
by  the  carrier  for  loading  or  tendered  for  loading  on  the  orders  of  a  shipper. 
Private  cars  under  lading  are  in  railroad  service  until  the  lading  is  removed 
and  cars  are  regularly  released.  Cars  which  belong  to  an  Industry  performing 
its  own  switching  service  are  in  railroad  service  from  the  time  they  are  placed 
by  the  industry  upon  designated  interchange  tracks  and  thereby  tendered  to  the 
carrier  for  movement  If  such  cars  are  subsequently  returned  empty  they  are 
out  of  service  when  withdrawn  by  the  industry  from  the  interchange;  If  re- 
turned under  load,  railroad  service  is  not  at  an  end  until  the  lading  la  duly 
removed.) 

It  is  as  clear  under  the  circumstances  of  this  case  as  in  the  case  of 
the  car  first  considered  that  the  demurrage  did  not  lawfully  accrue. 
The  car  was  forwarded  empty  for  loading;  it  was  not  placed  for 
loading  at  Kola  and  could  not  have  been  loaded  there. 

It  is  the  contention  of  the  defendant  that  complainant  billed  the 
empty  car  to  Kola  for  loading  and  thus  placed  it  in  railroad  service; 
that  if  it  desired  the  car  to  be  taken  out  of  railroad  service  it  should 
have  notified  the  Gulf  &  Ship  Island  Company.  The  tariff  does  not 
provide  for  such  notice,  but  on  the  other  hand  clearly  states  that 
empty  private  cars  when  withdrawn  from  the  interchange  track  are 
out  of  the  service. 

The  case  of  Procter  &  Gamble  Co.  v.  On  H.  dc  D.  Ry.  Co~>  19 
I.  C.  C,  556,  is  relied  upon  by  defendants  to  sustain  their  contention, 
but  in  that  case  there  was  presented  a  different  situation,  and  it  is 
therefore  not  controlling  here. 

For  the  reasons  above  given,  the  demurrage  charges  collected  were 
not  in  accordance  with  the  tariffs,  and  an  order  will  issue  awarding 
complainant  $78  with  interest  from  April  1,  1910,  and  $52  with  in- 
terest from  October  15,  1910. 
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No.  4033. 

IN  THE  MATTER  OF  WHARFAGE  CHARGES  OF  THE 
GALVESTON  WHARF  COMPANY,  AT  GALVESTON, 
TEX. 


Investigation  and  Suspension  Docket  No.  44. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  I.  C.  C.  NO.  2  FILED  BY  THE  GALVESTON 
WHARF  COMPANY. 


Investigation  and  Suspension  Docket  No.  53. 

IN  THE  MATTER  OF  LOADING  AND  UNLOADING 

CHARGES  AT  GALVESTON,  TEX. 


Submitted  March  9,  1912.    Decided  May  IS,  1912. 


1.  Order  suspending  a  tariff  of  the  Galveston  Wharf  Company  increasing  its 

charges  on  traffic  moving  over  its  piers  made  permanent,  and  the  petition 
of  the  Texas  City  Terminal  Company  for  increased  divisions  denied. 
The  trunk  line  carriers  ordered  to  correct  discriminations  in  the  allow- 
ances made  out  of  the  rate  to  the  two  companies. 

2.  A  commission  of  1$  cents  a  bale  paid  by  the  terminal  line  to  a  broker  for 

routing  cotton  for  export  through  the  port  of  Texas  City  is  an  unlawful 
concession  from  the  rate.  A  subsidy  paid  to  certain  ocean  carriers  to 
enable  them  to  offer  shippers  a  lower  ocean  rate  from  Texas  City  than 
from  Galveston  operates  as  a  rebate  and  is  unlawful. 

3.  Free  wharfage  is  a  legitimate  means  of  making  a  port  attractive  to  ocean 

lines,  and  the  Texas  City  interests  in  pursuing  that  policy  will  be  pro- 
tected against  any  coercion  by  the  carriers. 

S.  II.  Cowan,  N.  A.  Stedman,  and  M.  E.  Kleberg  for  Galveston 
Wharf  Company. 

F.  C.  Dillard  and  H.  M.  Garwood  for  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  and  Southern  Pacific  Terminal 
Company. 

II.  M.  Garwood  for  Galveston,  Houston  &  Henderson  Railroad 
Company. 

II.  M.  Garwood  and  T.  J.  Norton  for  Gulf,  Colorado  &  Santa  Fe 
Railway  Company. 

*l.  S.  Coke  and  A.  H.  McKnight  for  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas. 
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N.  77.  Lassiter  for  Trinity  &  Brazos  Valley  Railway  Company. 

T.  J.  Freeman,  II.  G.  Herbel,  and  S.  B.  Dabney  for  International 
&  Great  Northern  Railroad  Company. 

W.  T.  Armstrong  and  Edward  F.  Harris  for  Texas  City  Company, 
Texas  City  Terminal  Company,  and  Texas  City  Transportation 
Company. 

H.  H.  Haines  for  Galveston  Commercial  Association. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

This  controversy  has  developed  out  of  the  efforts  of  the  port  of 
Texas  City  to  share  in  the  import  and  export  traffic  which  for  many 
years  has  moved  through  the  port  of  Galveston.  The  interests  more 
immediately  involved  are  the  Galveston  Wharf  Company,  herein- 
after referred  to  as  the  wharf  company,  and  the  Texas  City  Terminal 
Company,  hereinafter  referred  to  as  the  terminal  company.  The 
Galveston  Commercial  Association,  representing  the  business  men  of 
the  city,  has  intervened  in  the  interest  of  that  community. 

The  wharf  company  maintains  the  most  important  and  extensive 
terminal  and  clock  property  at  Galveston.  It  has  been  in  operation 
since  1854.  The  terminal  company,  on  the  other  hand,  maintains  at 
Texas  City  a  wharf  property  that  is  much  less  extensive  and  of  more 
recent  origin.  It  is  the  only  facility  of  the  kind  at  that  port  The 
same  interests  also  own  and  operate  the  tracks  that  lead  to  the  several 
piers  on  this  wharf  and  connect  them  with  the  trunk  lines.  While 
it  is  understood  that  the  Texas  City  interests  are  also  striving  for 
other  traflic,  both  import  and  export,  the  recent  rapid  development 
of  the  export  cotton  traffic  through  that  port  has  contributed  more 
than  anything  else  to  foment  the  controversy  and  precipitate  this 
contest  before  us. 

Growing  out  of  the  controversv  between  the  two  communities  and 
their  respective  wharf  companies  is  an  incidental  controversy  be- 
tween the  trunk  lines  and  the  Galveston  Wharf  Company.  The 
hitter  alleges  that  the  earners  are  discriminating  against  it  in  favor 
of  Texas  City;  the  carriers,  on  the  other  hand,  question  the  reason- 
ableness of  the  charge^  which  the  wharf  company  now  exacts  on 
traflic  handled  by  it  over  its  piers  and  the  reasonableness  of  the  in- 
creased charges  which  it  proposes  to  demand.  The  terminal  com- 
pany at  Texas  Citv  is  also  in  controversv  with  the  carriers,  and  is 
demanding  a  relief  order  giving  it  an  increased  share  of  the  through 
charges.  During  the  course  of  the  hearing  facts  were  also  developed 
showing  a  violation  of  the  act  in  two  important  particulars  in  con- 
nection with  the  traffic  in  cotton  moving  through  Texas  City  for 
export.  These  mattirs  will  he  referred  to  presently.  We  shall  first 
briefly  consider  the  situation  at  Galveston. 
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For  many  years  and  until  February  20,  1911,  when  the  decision 
was  announced  in  Southern  Pacific  Terminal  Co.  v.  /.  C.  O^  219 
U.  S.,  498,  the  Galveston  Wharf  Company  had  filed  no  tariffs  with 
this  Commission,  its  transactions  being  conducted  on  the  theory  that 
it  was  not  subject  to  the  provisions  of  the  act  to  regulate  commerce. 
Immediately  after  the  conclusions  of  the  court  in  that  case  were 
made  public,  it  commenced  the  preparation  of  a  schedule  of  rates  and 
charges,  which  was  filed  here  on  April  8, 1911.  Under  its  provisions 
the  wharf  company  assumed  the  duty,  theretofore  performed  by  the 
carriers,  of  loading  and  unloading  freight  passing  over  its  piers; 
it  employed  the  same  contractor  that  had  been  doing  the  work  for  the 
carriers  and  set  up  the  same  charge.  Although  the  trunk  lines  enter- 
ing Galveston  immediately  protested  against  this  new  order  of 
things  and  asked  that  the  tariff  be  suspended,  we  declined  to  take 
that  course.  It  was  the  first  and  only  tariff  of  the  Galveston  Wharf 
Company  on  file  here,  and  an  order  suspending  its  operation  would 
have  left  the  wharf  company  without  any  lawful  rates  and  would 
therefore  have  obliged  it  either  to  cease  its  operations  or  to  handle  the 
traffic  of  the  port  in  violation  of  the  act.  We  therefore  allowed 
the  tariff  to  go  into  effect,  but  entered  an  order  on  April  21,  1911, 
instituting  an  inquiry  respecting  the  rates,  charges,  rules,  and  regula- 
tions of  the  wharf  company.  On  April  26  the  wharf  company  filed 
its  tariff  No.  2,  by  the  terms  of  which  it  proposed  to  substitute  class 
and  commodity  rates  for  the  switching  charge  of  $1.75  a  car  provided 
in  its  first  tariff.  The  new  tariff  by  its  terms  was  to  become  effective 
on  June  9,  1911,  but  its  operation  was  suspended  by  our  order  pend- 
ing this  investigation.  In  connection  with  their  protest  against  the 
two  tariffs  filed  by  the  wharf  company  the  Galveston  Bay  lines  con- 
necting with  the  wharf  company's  rails  filed  tariffs  providing  that 
they  would  no  longer  absorb  the  loading  and  unloading  charges  on 
certain  commodities.  The  operation  of  these  tariffs  was  also  sus- 
pended. 

The  inquiry  therefore  includes  not  only  the  relations  between  the 
trunk  lines  and  the  two  wharf  companies,  but  also  the  question 
whether  any  discrimination  grows  out  of  those  relations  in  favor  of 
one  community  as  against  the  other,  and  whether  the  divisions  or 
allowances  received  from  the  trunk  lines  by  the  two  companies  are 
adequate  or  discriminatory,  and  whether  in  the  rates,  charges,  and 
practices  of  the  two  companies  there  is  anything  unlawful.  It  will 
he  helpful  to  an  understanding  of  the  matter  first  to  examine  briefly 
the  history  of  the  wharf  company  and  of  its  charges. 

Until  1898  the  wharf  company  operated  the  only  wharves  and 
piers  in  Galveston.  Incorporated  in  1854  as  the  Galveston  Wharf  A 
Cotton  Compress  Company,  its  name  was  changed  in  1860  to  the  Gal- 
veston Wharf  Company.    In  1870  the  legislature  gave  it  the  right  to 

23  L  c.  a 


538  INTERSTATE  COMMERCE  COMMISSION 

construct  and  operate  a  railroad  connecting  with  lines  entering  Galves- 
ton. Out  of  the  grants  from  time  to  time  by  the  municipal  authori- 
ties of  the  right  to  use  and  cross  the  public  highways  of  the  city  liti- 
gation finally  resulted  and  was  followed  by  a  compromise  in  which 
the  city  of  Galveston  acquired  a  one-third  interest  in  the  wharf  prop- 
erty. Adjoining  it  on  the  north  is  the  wharf  property  of  the  South- 
ern Pacific  Company,  operated  under  the  name  of  the  Southern 
Pacific  Terminal  Company,  and  having  an  improved  frontage  of  TOO 
feet  on  the  water.  The  wharf  company  occupies  the  remaining  2| 
miles  of  water  frontage  on  the  channel,  with  a  total  available  docking 
space  of  5}  miles.  There  are  18  piers,  at  which  as  many  as  50  vessels 
may  tie  up  at  one  time.  Large  sums  have  been  expended  by  the  Gov- 
ernment in  deepening  and  widening  the  channel,  and  practically  all 
the  improved  property  of  the  wharf  company  is  available  to  ocean- 
going vessels  of  large  tonnage. 

Prior  to  December  1,  1907,  the  tracks  leading  to  its  various  piers 
and  connecting  them  with  the  trunk  lines,  although  owned  by  the 
wharf  company,  were  operated  jointly  by  the  Galveston,  Houston  & 
Henderson  and  the  Gulf,  Colorado  &  Santa  Fe  for  all  the  lines  reach- 
ing Galveston.  Until  December  1,  1899,  the  wharf  company,  for  the 
use  of  its  tracks  in  that  way,  was  paid  a  trackage  charge  of  $1  for  each 
loaded  car.  On  that  date  the  charge  was  reduced  to  50  cents.  In 
addition,  the  carrier  having  the  line  haul  paid  the  two  carriers  so 
operating  the  wharf  tracks  a  switching  charge  of  90  cents  for  each 
loaded  car.  The  two  items  aggregated  a  charge  of  $1.40  a  car,  the 
empty  car  in  all  cases  being  handled  without  additional  charge.  The 
service  of  loading  and  unloading  cars  was  performed  by  independent 
contractors  who  were  paid  directly  by  the  carriers  on  their  respective 

traffic. 

This  arrangement  continued  until  December  1,  1907,  when  the 
wharf  company,  having  equipped  itself  for  the  work  by  purchasing 
eight  locomotives,  took  over  the  operation  of  its  wharf  tracks.  After 
the  latter  date  the  carriers  no  longer  switched  the  cars  to  and  from  the 
piers,  but  the  contractors  continued  to  load  and  unload  as  before  and 
were  paid  for  the  service  by  the  carriers.  Upon  undertaking  the  oper- 
ation of  its  tracks  the  wharf  company  set  up  a  switching  charge  of 
$1.75  for  each  loaded  car  in  place  of  the  charge  of  $1.40  theretofore 
accepted  by  the  trunk  lines  operating  the  tracks.  Under  its  tariff  No. 
2,  the  operation  of  which  was  suspended  by  the  order  of  the  Commis- 
sion as  heretofore  stated,  the  wharf  company  proposed  to  withdraw 
the  switching  charge  and  for  it  to  substitute  class  and  commodity 
rates.  This  involved  the  withdrawal  also  of  the  specific  charge  for 
ing  and  unloading  provided  in  its  tariff  No.  1,  the  cost  of  that 
>  being  included  in  the  proposed  rates  named  in  tariff  No.  2. 
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From  the  view  that  we  take  of  the  case  it  will  not  be  necessary  to 
state  the  commodity  rates  in  detail.  The  class  rates  proposed  in  the 
suspended  tariff  are  as  follows: 

Class..  12345ABODB 
Rate...  6        6        6        6       2\       2*       2*       2*       2*       2* 

It  will  at  once  be  seen  that  tariff  No.  2,  if  allowed  to  become 
effective,  will  impose  very  substantial  additional  burdens  on  the  class 
traffic  moving  over  the  piers  of  the  wharf  company.  In  many  cases 
it  will  add  additional  burdens  on  the  commodity  traffic.  The  present 
charge  on  a  carload  of  20  bales  of  cotton,  for  example,  is  $2.35, 
including  the  unloading.  Under  its  tariff  No.  2  the  wharf  company 
would  exact  $2.70. 

The  Texas  City  interests  were  made  formal  parties  to  the  con- 
troversy by  a  petition  filed  with  us  by  the  wharf  company  on  May 
19, 1911,  in  which  it  was  alleged  that  the  carriers  were  discriminating 
in  favor  of  that  port,  and  that  as  the  result  of  the  situation  and  of 
the  activities  of  the  Texas  City  interests  and  the  unlawful  practices 
of  the  terminal  company  the  cotton  traffic  was  being  rapidly  diverted 
from  Galveston,  through  which  port  under  ordinary  circumstances 
it  would  naturally  move.  The  record  shows  that  the  traffic  of 
Texas  City  is  developing  rapidly  under  the  stimulus  of  the  efforts 
made*  to  secure  it.  In  1904  the  work  of  providing  a  25-foot  channel 
to  that  port  was  brought  to  a  conclusion  at  a  cost  to  the  Texas  City 
interests  of  $581,000.  Shortly  thereafterwards  the  Government  took 
ever  the  channel  and  reimbursed  those  interests  to  the  extent  of 
9250,000.  It  then  proceeded  to  expend  large  sums  of  money  in 
further  developing  the  channel.  In  1904  but  12  vessels  of  15,171  tons 
registered  at  the  port,  and  the  value  of  their  cargoes  was  recorded 
at  $998,428.  In  1910  some  239  vessels  of  441,943  registered  tons  en- 
tered the  harbor,  with  cargoes  valued  at  $43,213,753. 

Texas  City  is  in  Galveston  Bay,  about  8  miles  north  of  Galveston. 
Because  of  its  insufficient  depth  the  channel  to  Texas  City  can  not  be 
used  by  the  large  ships  that  go  to  Galveston ;  and  ocean  vessels  can  not 
make  the  port  without  the  aid  of  tugs,  a  condition  that  does  not  exist 
at  Galveston.  The  charge  against  a  vessel  for  this  service  is  $50  when 
proceeding  unloaded  to  the  port,  and  $150  when  brought  down  with 
its  cargo.  Texas  City  is  also  at  a  disadvantage  in  that  the  channel 
to  the  port  can  not  be  navigated  at  night  as  at  Galveston.  Those  in- 
terested in  the  development  of  Texas  City  realized,  therefore,  that  in 
order  to  induce  ships  to  come  to  the  port  and  shippers  to  route  their 
traffic  to  it,  both  ship  and  shipper  must  have  some  advantage  not 
offered  by  the  port  of  Galveston.  It  was  therefore  determined  to 
operate  their  wharf  property  without  assessing  a  wharfage  charge  in 
addition  to  the  rate,  as  is  the  case  at  Galveston;  and  for  several  years, 
while  the  wharf  company  at  Galveston  assessed  a  charge  of  1\  cents 
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per  100  pounds  over  and  above  the  rate,  no  such  charge  has  been  de- 
manded at  Texas  City.  The  fact  was  extensively  advertised,  but 
apparently  was  not  an  inducement  of  sufficient  importance  to  move 
much  traffic  to  the  port.  The  terminal  company's  explanation  is  that 
until  1910  their  wharf  facilities  were  too  limited. 

Whatever  mify  have  been  the  real  cause  of  the  failure  of  traffic  to 
seek  that  port  in  the  volume  desired  by  the  interests  in  control  there, 
it  became  clear  that  further  inducements  must  be  offered  to  the  ship- 
ping public.  Thereupon,  conferences  were  arranged  with  a  Mr. 
J.  H.  F.  Steele,  an  ocean  freight  broker  at  Galveston,  who  is  said  to 
control  the  routing  of  possibly  more  cotton  for  export  than  all  the 
other  brokers  at  Galveston  combined.  To  secure  his  traffic  the  Texas 
City  interests  arranged  to  pay  him  a  personal  allowance  of  1$  cents 
for  each  bale  exported  through  Texas  City.  As  an  inducement  to  the 
shippers  for  using  that  port  he  undertook  to  have  the  Harrison,  the 
Leyland,  and  the  Elder  Dempster  lines  make  from  Texas  City  a  rate 
on  cotton  for  export  1  cent  lower  than  they  demanded  from  Galves- 
ton. In  these  negotiations  he  was  successful.  Despite  the  fact 
that  it  involves  a  slightly  longer  water  haul  and  that  vessels  must  pay 
towing  charges  of  about  $200  in  order  safely  to  make  the  port  and  re- 
turn with  a  cargo,  those  ocean  lines  were  induced  to  go  to  Texas  City 
and  make  the  lower  rate.  The  free  wharfage  at  Texas  City  meant  a 
saving  of  the  wharfage  charge  of  1J  cents  per  100  pounds  at  Galves- 
ton and  enabled  the  ocean  lines  to  offer  a  rate  from  Texas  City  1 
cent  lower  than  from  Galveston,  the  remaining  one-half  cent  per  100 
pounds  being  sufficient  to  take  care  of  the  towing  charges  and  to 
leave  a  substantial  surplus. 

The  result  of  these  arrangements  was  a  rapid  increase  in  the  volume 
of  cotton  moving  to  Texas  City  for  export;  and  the  diversion  of  the 
traffic  from  its  own  wharves  promptly  aroused  the  Galveston  Wharf 
Company  to  action.  It  protested  to  the  carriers  that  the  divisions 
allowed  to  the  terminal  company  were  in  excess  of  the  amounts  paid 
to  the  wharf  company  for  similar  services  and  enabled  the  terminal 
company,  through  the  devices  described,  to  pay  rebates  to  shippers 
and  to  offer  them  free  wharfage,  a  privilege  that  the  wharf  company 
•could  not  afford  to  grant  at  Galveston.  It  therefore  demanded  that 
the  divisions  being  accorded  to  Texas  City  should  be  decreased. 
These  protests  extended  over  some  months.  Finally,  in  November, 
1010,  the  carriers,  disregarding  the  policy  of  the  Texas  City  interests 
not  to  impose  a  wharfage  charge,  and  disregarding  the  understand- 
ing between  Mr.  Steele  and  the  terminal  company  that  no  such  charge 
would  be  exacted,  raised  their  rate  to  that  port  on  cotton  for  export 
from  51  to  52. V  cents,  intending  that  the  additional  1}  cents  should 
accrue  to  the  terminal  company  for  wharfage.  This  was  done  over 
its  protest,  as  the  terminal  company  contends.    The  revenue  from 
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that  source  is  nevertheless  received  by  the  terminal  company,  but  is 
carried  in  what  it  calls  a  suspense  account. 

The  Texas  City  interests  refer  to  this  action  by  the  carriers  as 
having  forced  a  wharfage  charge  upon  the  port  contrary  to  the  policy 
of  those  in  control  there.  The  purpose  of  the  carriers  in  adding  the 
charge  was  to  put  the  port  on  a  parity  with  the  port  of  Galveston. 
The  action  was  taken  in  the  midst  of  the  cotton-shipping  season.  Re- 
lieving, as  we  are  told,  that  the  increase  in  the  export  rate  would  tend 
to  stop  shipments  to  that  port  and  that  it  might  be  of  serious  conse- 
quence to  have  the  cotton  movement  break  down  in  that  manner,  the 
•  Texas  City  interests  therefore  conceived  the  idea  of  subsidizing  the 
steamship  lines  to  the  extent  of  the  wharfage  charge  of  1\  cents  so 
imposed  upon  the  port  by  the  carriers.  Such  an  arrangement  was 
effected,  and  although  there  is  some  confusion  in  the  testimony  as  to 
the  precise  date  when  the  payment  of  the  subsidy  was  commenced, 
the  record  shows  that  it  is  still  being  paid. 

Cotton  for  export  continued  to  move  to  Texas  City  in  increasing 
volume  and  the  wharf  company  renewed  its  protests.  It  insisted 
that  the  divisions  allowed  by  the  carriers  to  its  competitor  at  Texas 
City  enabled  it  to  pay  rebates  to  the  shippers  and  to  offer  them  privi- 
leges that  it  could  not  afford  to  grant  to  shippers  through  Galveston. 
Finally,  the  carriers  reduced  their  divisions  with  the  terminal  com- 
pany by  from  25  to  30  per  cent.  But  the  wharf  company  did  not 
deem  this  sufficient  and  thereupon  demanded  allowances  equal  to  the 
highest  divisions  accorded  to  the  terminal  company.  This  the  car- 
riers refused. 

We  need  not  follow  the  details  of  the  controversv  further.  As  a 
result  of  the  whole  situation  the  wharf  company  filed  its  tariff  No.  1 
and  shortly  thereafter  its  tariff  No.  2.  It  is  not  altogether  clear  how 
its  position  could  be  advanced  by  imposing  additional  burdens  on 
traffic  moving  over  its  piers,  or  how  its  tariff  No.  2,  by  which  its 
charges  were  substantially  increased,  could  be  regarded  as  an  effective 
weapon  in  meeting  the  growing  competition  of  Texas  City.  Ap- 
parently it  pursued  this  course  not  because  it  desired  or  thought 
it  was  entitled  to  increased  earnings,  but  simply  as  a  step  in  the 
fight  with  its  competitor.  In  a  letter  dated  March  26,  1910,  and 
addressed  to  all  of  the  carriers  entering  Galveston,  the  wharf  com- 
pany disclaimed  any  desire  to  impose  additional  burdens  upon  the 
carriers  or  upon  the  traffic  passing  over  its  piers,  but  said  "  we  do 
feel  justified  in  asking  the  railroads  to  equalize  Galveston  with  Texas 
City."  In  a  subsequent  communication  no  hint  was  given  of  any  de- 
mand for  increased  earnings;  the  statement  made  was  that  it  did  not 
feel  that  it  could  longer  delay  a  step  to  remedy  a  condition  which 
u  in  our  opinion  unjustly  places  this  company  and  the  port  of  Gal- 
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In  the  first  place  it  is  affirmatively  shown  of  record  that  the  plan 
of  paying  a  subsidy  to  the  ocean  carriers  was  the  direct  and  imme- 
diate result  of  the  action  of  the  trunk  lines  in  raising  their  rate  on 
cotton  for  export  by  including  in  it  a  wharfage  charge  at  Texas 
City.  Under  this  tariff  the  carriers  retain  only  their  previous  earn- 
ings, namely,  their  local  rate  of  51  cents;  the  additional  1$  cents, 
under  the  express  terms  of  the  tariff,  accrue  to  the  terminal  company 
as  a  wharf  charge.  This  put  the  port  on  a  parity  with  Galveston 
and  left  the  ocean  carriers  without  any  inducement  to  make  Texas 
City  a  port  of  call,  and  left  the  shippers  without  any  inducement  to 
route  their  cotton  through  that  port.  Instead  of  insisting,  however, 
upon  its  own  policy  of  conducting  its  wharf  without  a  wharf  charge, 
the  terminal  company  merely  protested  and  then  accepted  the  rev- 
enue from  that  source.  Arrangements  were  thereupon  made  to  offer 
the  inducement  in  the  form  of  a  subsidy  or  bonus  to  the  ocean  car- 
riers, as  heretofore  explained.  In  its  results  the  subsidy  again  left 
the  port  without  a  wharfage  charge;  that  is  to  say,  it  enabled  the 
ocean  lines  still  to  offer  a  1  cent  lower  ocean  rate  from  Texas  City 
than  from  Galveston ;  it  enabled  them  also  to  pay  the  towing  charges 
of  $200  and  in  addition  left  them  a  surplus  substantial  enough  to 
induce  them  to  make  Texas  City  a  port  of  call.  It  gave  the  shippers 
a  lower  ocean  rate  than  they  could  get  from  Galveston.  In  other 
words,  it  was  a  rate  situation  that  the  Texas  City  interests  undertook 
to  adjust  so  that  shippers  of  cotton  would  use  the  port  and  the  ocean 
lines  would  come  to  it.  In  this  connection  it  must  be  observed  that 
cotton  for  export  passes  through  the  port  and  does  not  stop  there. 
It  is  therefore  not  a  traffic  that  may  be  said  to  result  directly  to  the 
advantage  of  the  community,  although  it  may  indirectly  tend  to 
build  it  up.  The  movement  through  the  port  is,  however,  of  imme- 
diate advantage  to  the  interests  that  own  the  wharf  property  and  the 
terminal  railroad.  There  is  a  community  at  Texas  City  having  a  pop- 
ulation, as  we  are  informed,  of  about  3,500  persons.  It  is  not  the 
community,  however,  that  pays  the  subsidy.  It  is  the  land  com- 
pany, which  is  a  part  of  what  we  have  hereinbefore  referred  to  as 
the  Texas  City  interests.  That  company  and  the  terminal  company 
were  organized  on  the  same  day,  by  the  same  people,  and  in  the  same 
interest.     The  record,  we  think,  makes  this  clear. 

In  addition  to  the  land  company,  the  terminal  company,  and  the 
transportation  company  hereinbefore  mentioned,  the  Texas  City 
interests  involve  two  other  companies,  the  Southern  Investment  Com- 
pany and  the  Texas  Investment  Company.  Both  are  mere  holding 
companies.  The  Southern  Investment  Company  owns  all  the  stock 
of  the  land  company  with  the  exception  of  the  few  shares  necessary 
to  qualify  the  directors  of  the  land  company.  It  has  no  other  prop- 
erty or  assets.    The  terminal  company  is  owned  by  the  transportation 
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ccrr.^anv.  which  in  r:rr.  is  .^uod  bv  the  Texas  Investment  Coir.nanv. 
with  the  expert:  ^n- f:;:e  :V.v  shares  necessary  to  qualify  the  direct'  r« 
of  the  rrar.sr.  rM:i'::  c«  !:.:*a::v.  The  T*xas  Investment  Co;:.:  ^:." 
also  ha  <  r.o  orh -r  ■:■  -vrrv  •  r  as-et.-  than  the  stock  of  the  tran-:  ■■«>!•: -i- 
t:on  oi  r::p-i:;y.  I*!.,-  *.:.-.  "a".-.  ••'_  l»rs  in  the  two  holding  company  a:- 
substantially  l-:o:v:  \\\:  1"  :  :!..*  •-■'»  -:«  ekholdi-n?  in  tlie  Texas  Ii.-.  <.-:- 
in i» nt  Co:::pa:\v  ..-.vv.  .f.I  : ■■•.-  "*'  i«:  i:<  .".OOO  shares:  and  these  same  \'-- 
people  aNo  i;'.vr.  -.11."  .•■:  ;".-.  ■  1  "  ■■•  •«  .-I -.ares  of  the  stock  of  the  So:::h- 

'•rr.  Ir.v. -:•■■.  :■:  C i;—.     II,-  ■'     •  i  m  .-:.:v.:-!^r  terms,  more  than  fn-;r- 

t:. :Y  -  i-t  t!.e  s:-  v"x  ■.:'  :"  ■•■  >■  :!  ■ii,:i  Iiivi.-simeut  Company  ai.d  j-ri^- 
t'.al'v  :\[:w-it-''.  <  -:'  :*„•»  -:.  .  lv  of  the  Texas  Investment  Comr  anv 
ari'  ':«:!  1  v  :!.•  -'•:  :  ■  y-  ■-.  !":.•!« •:■  thvso  cimnnstanoes  we  re^ar  i 
it  a-i  .».  r.:«  sv  :  r-  *■  :  -«■■  :o  .  •  ■:  :•"■'  ;  :I.  ::  ■.!:■•-••■  various  companies  are  i.« : 
i"  ;.  •■  .»-,»  .».»••:-!*  .!•.::■■!.  wi-.h  .  :.*  ^--r.eral  rolicv  to  work  out  ii. 
•  r  ■:*  v  to  ;".:i\'  :'  i  c  :■•■■:'•:'.  h'.vi  -ti:  »::t  ^ictv-.-ful.  The  arirnmer.t  > 
t:..i!  i'.rii  :■••.  ■:■■.'.  .■••  •  .;"  '".  '*.  ■  /::".■  I  ••  :iT>-\nv.  and  the  transportation 
c:  -Mi-y  i«.i.-!i  !  ■>  ::-  ^.\:\  -:  -tin-1:  I  iral  anil  lawful  existent  a*  a 
Tc\  i-  ,vr;vn::  ::  :•.:  ■:  that  i\i-  '.i  >  a  di^inct  le.cral  entity,  a  separ.-'% 
:i»..':  .1:  [-■  .t  ar:  :  "  s!  fvr^-!i  cr.-it.-.:  ovand  under  the  aiithoritv  i»f  th" 
-i  ;:«■  i«f  iV\  s.  l"'..:s.  :.■  '■"  »  "  •  :*.  i-  i."t  er4^r.ir!i.  The  law  fi»rhi«i- 
i!i-'  i  \:i-:  ii  of  :;-  :■•■■  v;-:..  i>  :y  a:.v  -!«»vice  wliatswver,  and  if  uiilaw- 
fi  !  iv-s:!;^  are  w.^.-\. .;  i  ::  In  that  manner,  as  we  find  to  be  the  ea.-v 
!•«'.  t':.'  i!'  i:.'!  :v  wi. :.-\  tii«»  rs:!t  is  aLvmnplishcd  is  not  ccr.- 
t:".:;r.  At  a:  v  :■"  .  ■*  '  ■  ^":,.,.•?  h;irh'*r  :ui;hority  e-tal>lish^  ••. 
ti  ■■  :  i-.;  I-:-:  .-;■  \>  .:-  .>  ■_/:  !«■  \\  n-.r  iii-liln-ratioiw  in  such  cases  we  •:  • 
i  ■  t  -iv  ;,.  w  w.-  ..::•.  ;  .  :-  /.;  :'.  •■  t •:-:.iI:ty  of  opportunity  in  the  use  of 
1 1-.'  !:.*  !r:i:>'^o:-i;r.  ■■  ■:.  T\-.',:.,:':.  -.  -^  oi"t«n  spoken  of  by  the  courts  a-=  th- 
r  v.!  p::rpoM'  i  ■'  ;'  :<i  '.t^'  ..i-r..  to  !•■»  hivk^n  down  and  nullifie«l  by 
ti..1  i'iv..;:.c  of  -■■:';  :':i,«*  r:.::f:e-  trr.it  are  disassociated  in  form 
!■=::  ;•.!•<•  i  i'\  iTtl.r!  >-  !■■ -V'  .  -:.Vf  to  the  s:!n:e  irfiieral  policy  and  sub- 
mt\v*  t;  i»  -:iT:  e  ir-"  "ral  i'.-v*'-::    int. 

N.  vi  rt!  ■■■!•  s-  wi-  i:!'>t  t.  •:   fail  to  n!».rve  the  limitations  the  law 

l»:i<  ..  t  t«»  o:;r  own  a,.:t":l.j-r::y.     \Vt.-  !,-.ay  deal  with  the  rates  and  prac- 

li.v-  i.f  i-iiri-i-M^  l'.'i*  t!:-1  :  ,.i:*;   ■-  -  and  in  the  manner  prescribed  by 

]:.v,  ;   l,;t    \\,.   :>!v   r..  t    a'-::.   :"/■  1   t  •■  control  the  general  policy  of 

«i't:«t     in   tl:-ir  v»'i:i;  •  :iti'»n   with  «»ne  another  or  to  remilate  the 

:■■ '.i-.-l  iiimi  :iLr-n."i  t  of  ih"ir  jiroji-rtii^  or  to  interfere  with  legriti- 

,,  :l..  i T , . : 1 1 . .  :i, ;,■:■', -,1  hy  t!:  :«i  in  the  form  of  favorable  rates,  serv- 

,.-i-  .   ar.l    |rivi,',Lr'.-    to    -  -::*e   tlie   traffic   of   the   public   and    the 

.....>•!    will   of  rl'ipj  its.     W!i»-n   not   in   i*ontra  vent  ion   of  law  these 

uiuttii   .  fi-iii-rally  ^p•^lk?n.lr.  are  bc»yi»nd  our  control.     In  other  word?. 

Tr\:r   City  int«4n^t-  ;i:»*  wholly  within  their  own  rights  when 

uldpt  a  policy  of  ilt!:i:«  v  ^i:::  un  wharf  charirrs  on  traffic  passing 

heir  piers.     Whether  that  is  a  wise  course  or  not  is  their  affair 
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and  not  ours.  Their  experience  has  shown  that  the  proximity  of  the 
harbor  at  Galveston,  where  no  towing  is  required  and  other  conditions 
are  advantageous  for  ocean  traffic,  makes  it  necessary,  in  order  to 
divert  the  traffic  to  Texas  City,  to  offer  some  inducement  both  to  the 
shipper  and  to  the  ocean  carrier.  So  long  as  the  inducement  is 
lawful  it  is  clear  that  Galveston  must  meet  the  competition  or  take 
the  consequences;  and  free  wharfage  we  regard  as  a  legitimate  means 
of  making  the  port  attractive  to  ocean  lines.  Moreover,  if  that  is  the 
real  policy  of  the  terminal  company  it  ought  to  insist  upon  it  This 
it  can  do  by  withdrawing  its  concurrence  in  the  52^-cent  rate  pub- 
lished by  the  carriers  against  its  protest.  Should  it  pursue  that 
course,  we  deem  it  proper  now  to  say  that  it  will  be  fully  protected 
by  this  Commission.  If  the  carriers  undertake,  by  withdrawing  the 
51 -cent  rate,  or  by  refusing  through  billing,  to  coerce  the  terminal 
company  in  its  policy  of  offering  a  free  port  to  the  ocean  carriers, 
we  should  not  hesitate,  as  at  present  advised,  to  restore  the  rate  or  to 
enter  such  other  order  as  may  be  necessary  to  protect  its  rights. 

But  the  privilege  of  free  wharfage,  which  the  Texas  City  interests 
wish  to  be  characteristic  of  their  port,  must  be  offered  to  the  shipping 
public  in  a  lawful  form;  it  can  not  be  given  indirectly  and  unlaw- 
fully. The  Texas  City  interests,  as  heretofore  stated,  assert  that 
the  carriers,  disregarding  their  policy  of  offering  free  wharfage, 
forced  a  charge  of  li  cents  on  the  port.  But  the  terminal  company 
accepted  the  revenue  thus  accruing  on  the  traffic  passing  over  its 
piers  and  then  set  about  to  get  the  advantage  of  its  policy  in  another 
form,  namely,  by  having  the  land  company  pay  a  subsidy  of  the 
same  amount  to  the  ocean  lines,  charging  it  to  "  development  ac- 
count." Wo  think  this  is  unlawful.  A  rebate  may  be  effected  by 
what  is  equivalent  to  cash  just  as  successfully  as  when  paid  in  cash. 
In  either  form  it  is  unlawful.  The  Texas  City  interests  permit  a 
wharfage  charge  to  be  included  in  the  rate  and  then  give  the  shipper 
a  concession  from  it  by  paying  for  him  to  the  ocean  carrier  a  part 
of  the  ocean  rate.  Tf  the  interests  in  control  at  that  port  wish  to 
compete  with  the  port  of  Galveston  by  offering  the  shippers  the  privi- 
lege of  free  wharfage  they  must  do  so  in  a  lawful  way.  In  this  form 
we  find  it  to  be  an  unlawful  concession  from  the  rate. 

The  record  makes  it  clear  that  this  controversy  did  not  origi- 
nate as  a  demand  on  the  part  of  the  Galveston  Wharf  Company 
for  increased  earnings.  Nevertheless,  it  has  filed  its  tariff  No.  2, 
under  which,  if  allowed  to  become  effective,  substantially  higher 
charges  will  be  imposed  on  traffic  passing  over  its  piers;  and  dur- 
ing the  course  of  the  hearing  testimony  was  offered  for  the  purpose 
of  supporting  the  allegation  that  the  increased  charges  are  reason- 
able and  that  the  wharf  company  is  entitled  to  increased  earnings. 
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Elaborate  valuations  of  its  property  and  other  financial  exhibits 
were  offered  in  evidence.  It  will  not  be  necessary,  however,  to 
make  a  full  statement  here  of  the  facts  thus  disclosed.  Its  oat- 
standing  capital  stock  is  $2,626,600,  and  this  amount  has  not  been 
changed  since  1870.  The  original  cost  of  the  property  is  not  shown* 
It  appears,  however,  that  when  the  Galveston  Wharf  &  Cotton 
Compress  Company  became  the  Galveston  Wharf  Company  the 
latter  issued  9,994  shares  of  its  stock  in  exchange  for  the  out- 
standing stock  of  its  predecessor.  It  also  appears  that  9,950  shares 
were  issued  for  "  property  purchased9';  6,222  shares  were  issued  to 
the  city  of  Galveston  to  effect  the  compromise  heretofore  mentioned, 
100  shares  being  given  to  attorneys  participating  in  the  litigation. 
The  property  account  as  shown  on  its  books  amounts  to  $7,177,302, 
including  the  capital  stock  of  $2,626,600.  The  carriers  contend,  and 
the  record  discloses  nothing  to  the  contrary,  that  every  dollar  ex* 
pended  on  the  property  since  1870  has  been  paid  for  out  of  earnings 
except  the  bonded  indebtedness  of  $2,650,000  secured  by  mortgage. 
The  wharf  company  has  paid  dividends  each  year  for  40  years; 
during  that  time  they  have  averaged  4.34  per  cent ;  during  the  last 
five  years  the  dividends  have  been  5  per  cent.  In  addition  the  earn- 
ings have  been  sufficient  to  enable  it  to  add  to  its  property  and  to 
make  improvements  to  the  extent  of  about  $2,000,000.  They  have 
also  been  sufficient  to  enable  it  to  set  up  a  liberal  sinking  fund  to 
meet  its  bonded  indebtedness  at  maturity.  It  appears,  therefore, 
that  the  investment  must  be  regarded  as  a  satisfactory  one.  Apart, 
however,  from  these  financial  considerations,  and  dealing  with  the 
transportation  service  that  it  performs  over  tracks  that  occupy  only 
a  portion  of  the  property,  the  claim  that  $1.75  a  car  is  not  an  ade- 
quate remuneration  is  not  sustained  by  the  record.  That  charge  u 
consistent  with  the  charges  for  switching  and  terminal  service  at 
other  points  in  Texas,  and  under  the  general  conditions  shown  of 
record  must  be  regarded  as  reasonable.  It  follows  that  the  higher 
charges  proposed  under  its  tariff  No.  2  are  unreasonable,  and  we 
so  find. 

The  terminal  company  is  also  contending  here  for  increases  in  the 
divisions  allowed  to  it  by  the  carriers.  It  is  not  altogether  clear 
that  we  have  jurisdiction  to  deal  with  divisions  under  a  rate  not 
fixed  by  the  Commission;  but  without  passing  on  that  question,  the 
record  does  not  leave  us  under  the  impression  that  there  is  any  merit 
in  this  contention. 

There  is  the  further  claim  by  the  wharf  company  that  the  carriers 
are  discriminating  against  it  in  the  larger  divisions  accorded  to  the 
Texas  City  Terminal  Company,  and  in  this  we  think  there  is  some 
force.    In  this  connection  there  is  a  good  deal  of  testimony  tffuting  to 
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show  the  differences  in  the  extent  of  the  service  performed  by  the 
wharf  company  and  terminal  company.  At  Galveston  the  carriers 
arrange  the  inbound  cars  in  pier  lots  in  their  own  yards  and  set  them 
in  that  order  in  the  yards  of  the  wharf  company.  At  Texas  City  this 
classifying  of  cars  for  convenient  switching  to  its  several  piers  is  done 
by  the  terminal  company.  The  average  inbound  haul  of  the  wharf 
company  to  its  piers  is  said  to  be  about  0.88  mile;  at  Texas  City  the 
haul  is  G  miles  from  one  junction  and  4  miles  from  another.  At 
Galveston  the  wharf  company  has  an  outbound  haul  of  about  3 
miles  to  the  yards  of  the  connecting  carriers.  The  switching  serv- 
ice of  the  tenninal  company  is  therefore  somewhat  more  extensive 
than  the  service  of  the  wharf  company  at  Galveston,  but  it  is  pointed 
out  that  the  value  of  the  property  used  in  this  service  at  Gal- 
veston is  much  greater  than  the  value  of  the  property  so  used  at 
Texas  City.  The  divisions  of  the  terminal  company  include  the 
loading  and  unloading  charges.  The  switching  charge  of  $1.75  of 
the  wharf  company  does  not  include  that  service,  but  an  additional 
charge  is  provided  therefor  under  its  tariff  No.  1.  Except  on  articles 
carried  under  commodity  rates,  on  which  carload  minima  are  pro- 
vided, a  comparison  of  charges  of  the  wharf  and  terminal  companies 
is  somewhat  difficult.  The  record  on  the  point  is  not  as  clear  as  it 
might  be  and  gives  us  no  satisfactory  basis  for  an  order.  All  things 
considered,  however,  we  find  that  the  terminal  company  is  enjoying 
a  preference  in  its  divisions  of  the  through  rates,  and  that  there 
should  be  a  readjustment.  With  that  end  in  view  we  shall  expect  the 
carriers  to  go  into  conference  with  the  two  wharf  companies  and 
promptly  submit  for  our  examination  a  new  schedule  of  divisions 
with  the  terminal  company.  No  conditions  are  shown  of  record  to 
justify  the  carriers  in  giving  any  advantage  to  the  terminal  company 
except  such  as  will  fairly  measure  the  greater  service  that  it  may  be 
said  to  perform. 

It  was  said  at  the  hearing  and  repeated  on  the  argument  that  doubt 
was  entertained  as  to  the  jurisdiction  of  the  Commission  over  traffic 
moving  from  a  point  within  the  state  of  Texas  to  those  two  ports  for 
export,  and  some  expression  of  our  view  is  desired  on  that  point.  We 
think  the  point  is  fully  covered  by  what  has  been  said  by  the  Supreme 
Court  of  the  United  States  in  Southern  Pacific  Terminal  Co.  v. 
I.C.  C,  219  U.S.,  498,  527: 

It  makes  no  difference,  therefore,  that  the  shipments  of  the  products  were  not 
made  on  through  bills  of  lading  or  whether  their  initial  point  was  Galveston 
or  some  other  place  in  Texas.  They  were  all  destined  for  export,  and  by  their 
delivery  to  the  Galveston.  Harrisburg  &  San  Antonio  Railway  they  most  be 
considered  as  having  been  delivered  to  a  carrier  for  transportation  to  their 
foreign  destination,  the  Terminal  Company  becoming  a  part  of  the  railway  for 
such  purpose.    The  case,  therefore,  comes  under  Coe  v.  Enrol,  116  U.  8.,  517, 
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where  it  is  said  that  goods  are  in  interstate,  and  necessarily  as  well  in  foreign. 
commerce  when  they  have  "  actually  started  in  the  course  of  transportation  to 
another  state,  or  delivered  to  a  carrier  for  transportation.*9 

This  has  always  been  the  view  of  the  Commission.  In  the  Matter 
of  Rates.,  etc.,  with  Respect  to  the  Transportation  of  Sugar,  22 
I.  C.  C,  558.  We  understand  also  that  the  supreme  court  of  Texas 
has  recently  disclaimed  any  jurisdiction  over  traffic  moving  to  the 
ports  of  that  state  for  export.  If  the  question  was  ever  one  of  real 
doubt  it  seems,  therefore,  now  to  be  fully  settled. 

In  accordance  with  the  conclusions  herein  announced,  the  Galveston 
Wharf  Company  will  be  expected  to  withdraw  its  tariff  No.  2  and  the 
Galveston  Bay  lines  will  be  expected  to  cancel  their  tariffs  withdraw- 
ing the  absorption  by  them  of  the  loading  and  unloading  charges  on 
certain  commodities.  The  trunk  lines  will  also  be  expected  to  re- 
store the  51-cent  rate  to  Texas  City,  thus  giving  the  Texas  City  inter- 
ests full  opportunity  to  carry  out  their  policy  of  maintaining  a  free 
wharf.  We  shall  also  expect  the  parties  in  interest  to  confer  with 
respect  to  the  readjustment  of  the  divisions  of  the  Texas  City  Termi- 
nal Company  and  promptly  to  lay  before  us  a  schedule  of  new  divi- 
sions in  compliance  with  what  is  here'  said.  If  it  shall  prove  to  be 
necessary  an  order  will  be  entered  by  the  Commission  fixing  the 
divisions  at  Texas  City  and  otherwise  giving  effect  to  the  conclusions 
that  avc  ha\e  reached, 

Lac. 
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Following  the  original  report  herein,  ante,  page  277,  the  remaining  tap  lines 
shown  of  record  are  considered  and  conclusions  announced.  Comments 
are  also  made  respecting  certain  irregularities  and  defects  In  practices 
and  tariffs. 

Supplemental  Report  of  the  Commission. 

By  the  Commission  : 

In  the  original  report  herein  {ante,  page  277),  after  stating  the 
history  of  the  several  tap  lines  there  mentioned  and  setting  forth 
the  salient  features  in  connection  with  their  ownership,  physical 
condition,  general  character,  source  of  traffic  and  revenue,  and  the 
manner  in  which  their  operations  for  the  proprietary  company  are 
conducted,  we  found  that  in  none  of  the  cases  there  disposed  of  did 
the  tap  line  perform  a  service  of  transportation  either  in  the  move- 
ment of  the  products  of  the  mill  of  the  proprietary  company  or  in 
the  movement  of  its  logs  from  the  forest  to  its  mill.  We  held  that 
the  service  in  each  case,  so  far  as  the  logs  and  lumber  of  the  pro- 
prietary company  are  concerned,  was  a  plant  service.  It  was  also 
said  at  the  close  of  the  report  that  in  a  supplemental  opinion,  to 
be  announced  in  the  near  future,  we  would  state  the  facts  in  relation 
to  all  the  other  tap  lines  whose  affairs  are  disclosed  in  the  record 
before  us,  pointing  out  from  among  them  such  as  in  the  judgment 
of  the  Commission  bear  a  different  relation  to  their  respective  pro- 
prietary lumber  companies;  and  that  in  connection  with  the  sup- 
plemental report  we  would  enter  such  order  with  respect  to  all  the 
tap  lines  before  us  as  the  conclusions  announced  might  require. 

Many  of  the  tap  lines  described  in  this  report  differ  only  in  de- 
tail from  the  lines  described  in  the  original  report  and  consequently 
are  controlled  by  the  same  principles.  At  the  conclusion  of  the 
statement  in  each  case  we  have  noted  a  finding  to  which  effect  will 
be  given  in  the  order  to  be  entered.  It  seems  well,  however,  before 
describing  the  remaining  tap  lines  of  record,  to  call  attention  to  a 

practice  that  finds  frequent  illustration  in  the  pages  that  follow. 
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In  a  number  of  cases  the  tap  line  without  charge  hauls  the  logs  of 
the  lumber  company  that  owns  it.  In  other  cases  the  lumber  com- 
pany itself  hauls  its  logs  over  the  tap-line  rails  to  its  mill.  In  some 
instances  its  right  to  do  this  is  evidenced  by  a  formal  trackage  con- 
tract ;  in  other  instances  it  is  done  under  a  verbal  understanding.  In 
some  cases  no  charge  is  entered  up  by  the  tap  line  against  the  lum- 
ber company  for  this  use  of  its  tracks,  and  in  a  few  cases  the  lumber 
company  pays  a  small  compensation.  In  several  instances  the 
trunk  lines  themselves  have  given  trackage  rights  for  a  small  toll 
to  lumber  companies.  We  have  not  understood  that  special  privileges 
of  this  kind  may  lawfully  be  granted  to  a  shipper.  It  is  not 
uncommon  for  one  railroad  to  give  the  use  of  its  rails  to  another 
railroad  under  a  trackage  agreement,  but  we  see  no  way  in  which 
a  shipper  may  enjoy  such  a  privilege  over  the  rails  of  a  common 
carrier,  particularly  when  the  compensation  for  the  privilege  is  not 
published  and  the  privilege  is  not  open  equally  to  other  shippers. 
Except  in  one  or  two  cases  where  the  tap  line  crosses  the  state 
boundary  line  such  arrangements  are  possibly  to  be  regarded  as 
purely  local  and  therefore  beyond  our  control.  But  they  are  in- 
herently unlawful,  and  afford  strong  evidence  that  a  tap  line 
whose  rails  are  used  in  that  manner  by  its  proprietary  lumber  com- 
pany is  a  mere  plant  facility.  On  the  other  hand,  such  an  arrange- 
ment with  a  shipper,  even  though  it  be  purely  local  and  therefore 
beyond  our  control,  may  nevertheless  operate  as  a  rebate  and  be 
punishable  as  such  under  this  law  when  it  appears  that  the  con- 
cession is  made  in  order  to  secure  the  interstate  traffic  of  the  shipper. 
All  such  arrangements  are  wrongful  and  we  shall  expect  them  to  be 
discontinued.  It  may  be  well  again  to  say  that  in  the  disposition 
made  of  these  cases  we  have  had  in  mind  the  special  conditions  that 
exist  in  this  territory  and  have  taken  such  action  as  under  all  the 
circumstances  developed  seemed  necessary  in  the  prevention  of  un- 
lawful discriminations  and  preferences.  Doubtless  the  same  or 
generally  similar  conditions  exist  in  other  extensive  lumber-produc- 
ing districts  and  may  be  duplicated  elsewhere  in  connection  with 
different  cla>ses  of  traffic.  But  it  is  obvious  that  matters  of  this 
nature  can  not  be  dealt  with  in  a  wholesale  manner,  but  must  be 
considered  separately  and  in  the  light  of  the  surrounding  conditions 
and  special  facts.  It  will,  therefore,  -be  fully  understood  that  all 
that  is  here  said  is  intended  to  relate  specifically  to  the  conditions 
found  to  exi>t  in  this  territory. 

MISSOURI  A  IvOUISIAXA  RAILROAD. 

The  entire  capital  stock  of  the  Missouri  &  Louisiana  Railroad  Com- 
pany, amounting  to  $150,000.  is  held  by  trustees  for  the  Central  Coal 
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&  Coke  Company ;  and  the  two  companies  have  the  same  officers.  The 
tap  line  is  composed  of  four  separate  properties,  one  in  the  state  of 
Missouri  and  one  in  Arkansas,  are  operated  as  facilities  of  the  coal 
mines  of  the  proprietary  company.  Inasmuch  as  the  record  relates 
only  to  lumbering  conditions,  we  shall  confine  our  discussion  of  this 
tap  line  to  the  other  two  so-called  divisions,  which  are  situated  in  the 
state  of  Louisiana  and  are  used  as  facilities  in  the  lumbering  opera- 
tions of  the  proprietary  company. 

The  track  known  as  the  Carson  division  connects  with  the  Kan- 
sas City  Southern  at  Carson,  where  the  Central  Coal  &  Coke 
Company,  which  we  shall  hereinafter  refer  to  as  the  lumber  com- 
pany, has  a  mill.  From  that  point  it  extends  westward  and 
northward  for  about  7  miles  to  a  connection  with  the  Santa  Fe  at 
Pujo.  The  line  also  extends  eastward  from  Carson  for  about  3 
miles  to  a  connection  with  the  Lake  Charles  &  Northern.  There  is 
also  a  4-mile  branch  extending  from  the  main  track  to  a  connection 
with  the  Santa  Fe  at  Hall  City.  The  aggregate  length  of  the  tracks 
composing  what  is  known  as  the  Carson  division  is  about  14  miles. 
They  are  not  owned  by  the  tap  line,  but  are  operated  by  it  under  a 
verbal  arrangement  with  the  Central  Coal  &  Coke  Company,  which 
constructed  the  tracks  and  has  retained  title  to  the  right  of  way. 
The  tap  line  owns  two  locomotives,  but  no  other  equipment.  The 
logging  cars  belong  to  the  lumber  company,  which  also  owns  one 
locomotive  and  uses  one  of  the  locomotives  that  is  owned  by  the  tap 
line.  The  switching  of  the  logging  cars  in  the  woods  is  done  by  the 
lumber  company,  using  the  two  locomotives  already  referred  to,  but 
the  logs  are  hauled  from  the  assembling  track  to  the  mill  by  the  tap 
line,  which  enters  up  a  charge  for  that  service  of  $3  per  car  against 
the  lumber  company.  The  tap  line  switches  the  carloads  of  lumber 
from  the  mill  for  a  distance  of  less  than  2,000  feet  to  the  Kansas  City 
Southern,  or  moves  them  nearly  4  miles  to  the  Lake  Charles  & 
Northern,  or  7  miles  to  the  Santa  Fe.  The  bulk  of  the  traffic  actu- 
ally moves  out  over  the  Kansas  City  Southern,  which  makes  an  allow- 
ance out  of  the  published  rates  of  from  a  fraction  of  a  cent  to  3  cents 
per  100  pounds.  Practically  the  same  divisions  are  paid  by  the  Lake 
Charles  &  Northern,  but  no  allowances  are  accorded  by  the  Santa  Fe. 
The  traffic  on  the  Carson  division  for  the  year  1910  aggregated 
•2G9.991  tons,  on  which  the  allowances  received  from  the  trunk  lines 
aggregated  $14,300.10,  while  the  charge  entered  up  against  the  lum- 
Iht  company  for  the  log  haul  amounted  to  $29,319.  Apparently  the 
logging  trains  are  run  on  an  irregular  schedule.  If  there  is  any  out- 
side traffic  it  is  insignificant,  and  the  record  does  not  indicate  that 
any  fares  are  collected  from  such  passengers  as  may  be  carried  on 
the  engine. 
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The  tap  line  in  its  relation  to  the  proprietary  lumber  company  and 
the  traffic  of  this  mill  is  purely  a  plant  facility.  For  the  movement 
of  the  lumber  from  the  mill  to  the  Kansas  City  Southern,  if  per- 
formed under  the  conditions  referred  to  in  our  original  report,  the 
lumber  company  may  receive  nothing  beyond  a  reasonable  allowance 
under  section  15. 

The  so-called  Xeame  division  connects  with  the  Kansas  City 
Southern  at  Neame,  La.,  and  runs  westward  for  a  distance  of  5  miles 
to  Rand.  It  is  owned  by  the  Central  Coal  &  Coke  Company,  but  is 
operated  by  the  Missouri  &  Louisiana  Railroad  under  a  verbal  ar- 
rangement. The  lumber  company  itself  operates  several  miles  of 
logging  spurs,  moving  the  logs  to  the  connection  with  the  main  stem 
from  which  they  are  taken  to  the  mill  at  Neame  by  the  tap  line. 
Here  again  a  charge  of  $3  per  car  is  made  against  the  lumber  com- 
pany for  the  log  movement.  The  mill,  however,  is  on  the  tracks  of 
the  Kansas  City  Southern,  which  spots  the  empty  cars  and  removes 
them  when  loaded.  An  allowance  of  from  a  fraction  of  a  cent  to  3 
cents  per  100  pounds  is  made  out  of  the  published  rates.  The  tap 
line  owns  two  locomotives,  one  of  which  is  used  by  the  lumber  com- 
pany on  the  spurs,  in  addition  to  a  locomotive  which  the  lumber 
company  itself  owns.  The  only  cars  in  service  are  logging  cars, 
which  are  owned  by  the  lumber  company.  The  traffic  on  this  sec- 
tion for  the  year  1010  aggregated  185,142  tons,  on  which  the  Kansas 
City  Southern  paid  allowances  amounting  to  $16,174.82,  while  the 
lumber  company,  for  the  hauling  of  the  logs  to  the  mill,  was  charged 
$17,148.  There  is  no  other  mill  or  industry  served  by  this  track, 
and  the  record  does  not  indicate  the  movement  of  any  freight  in 
which  the  proprietary  company  was  not  directly  interested. 

It  is  clear  that  this  part  of  the  tap  line  is  purely  a  plant  facility, 
.and  the  allowances  heretofore  made  by  the  Kansas  City  Southern 
have  operated  as  a  fraud  upon  the  law.  No  allowances  may  be  made 
in  the  future  either  to  the  lumber  company  or  the  tap  line. 

SAC.IXAW    &    OUACHITA    RIVER    RAILROAD. 

The  mill  of  the  Saginaw  Lumber  Company  is  on  the  east  bank  of 
the  Ouachita  Kiver,  about  two  and  one-half  miles  from  the  line  of 
the  Iron  Mountain  system,  which  it  reaches  with  its  manufactured 
lumber  by  means  of  its  incorporated  tap  line,  known  as  the  Saginaw 
&  Ouachita  Kiver  Kail  road  Company.  The  line  was  constructed  some 
l."i  years  ago.  hut  was  not  separately  incorporated  until  1905,  when 
capital  stock  of  the  railroad  corporation  to  the  amount  of  $25,000 
was  i«ued  to  the  lumber  company  in  exchange  for  the  railroad  prop- 
erty. They  constitute  one  general  investment.  Near  the  mill  is 
a  town  known  a.s  Saginaw,  with  about  250  inhabitants,  being  largely 
the  employees  of  the  lumber  company  and  their  families.    The  only 
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store  is  one  conducted  by  the  lumber  company.  There  are  a  few 
farms  so  close  to  the  Iron  Mountain  that  they  usually  haul  their 
products  to  that  system  for  transportation.  The  only  industry  other 
than  the  Saginaw  Lumber  Company  that  is  served  by  the  tap  line 
is  a  small  mill  near  Saginaw,  which  manufactures  furniture  stock. 
It  will  therefore  be  seen  that  it  has  very  little  traffic  in  which  the 
lumber  company  has  not  a  direct  interest ;  the  record,  in  fact,  shows 
that  approximately  99  per  cent  of  it  is  furnished  by  the  lumber  com- 
pany. While  it  carries  passengers,  the  revenues  from  that  source 
during  the  fiscal  year  1910  were  but  $329.85,  or  less  than  $1  a  day. 
The  larger  part  of  this  small  revenue,  we  can  not  doubt,  was  paid 
by  employees  of  the  lumber  company. 

The  lumber  company  has  an  unincorporated  logging  road  which 
extends  from  a  point  on  the  west  bank  of  the  river,  opposite  the  mill, 
for  a  distance  of  about  12  miles  into  the  timber.  The  logs  are  brought 
over  this  road  to  the  river  and  floated  across  to  the  mill.  For  the 
movement  of  the  lumber  from  the  mill  to  the  Iron  Mountain,  a  dis- 
tance of  2|  miles,  the  tap  line  receives  an  allowance  of  3  and  4 
cents  per  100  pounds  out  of  the  joint  rates,  which  are  the  same  from 
the  mill  at  Saginaw  as  from  the  Iron  Mountain  junction  point.  The 
claim  is  that  this  division  is  not  intended  to  and  does  not  in  fact 
cover  the  movement  of  the  logs  into  the  mill. 

The  road  is  apparently  operated  at  a  substantial  profit,  the  operat- 
ing revenues  for  the  year  1910  being  $7,915.47,  with  operating  ex- 
penses aggregating  but  $5,726.21.  In  the  year  1910  it  declared  a 
dividend  of  $6,282.32,  partly  out  of  surplus. 

The  equipment  consists  of  one  locomotive  and  a  caboose,  which  is 
used  for  passengers,  1.  c.  1.  freight,  and  the  mail.  The  necessary  cars 
for  shipments  of  lumber  are  furnished  by  the  Iron  Mountain.  There 
are  no  station  facilities.  The  employees  consist  of  one  train  crew 
and  two  or  three  trackmen.  The  officers  of  the  lumber  company  are 
officers  also  of  the  tap  line  and  receive  and  use  interstate  passes. 
The  clerks  of  the  lumber  company  act  as  clerks  for  the  tap  line  and 
the  tap  line  credits  the  lumber  company  for  their  services. 

Under  the  ruling  in  the  original  report  in  this  proceeding  the 
lumber  rate  extends  from  the  mill,  and  the  Iron  Mountain,  upon  ar- 
ranging with  the  lumber  company  to  perform  the  service  for  it, 
would  be  entitled  to  make  it  a  reasonable  allowance  under  section  15. 
We  find  on  the  facts  disclosed  that  the  tap  line  comes  within  the  , 
category  of  cases  outlined  in  the  original  report. 

SALINE   RIVER   RAILWAY. 

The  Saline  River  Railway  Company  was  incorporated  in  1897 
and  is  controlled  by  the  stockholders  of  the  Saline  River  Lumber 
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Company,  to  which  it  is  indebted  in  a  sum  exceeding  $125,000,  prin- 
cipally for  money  expended  in  changing  the  route  and  widening 
the  track  from  narrow  to  standard  gauge.  The  two  companies  are 
therefore  identical  in  interest  and  have  been  from  their  inception; 
the  property  as  an  entirety  was  acquired  by  the  present  owners  in 
1907. 

The  Saline  River  Railway  connects  with  the  Cotton  Belt  at 
Draughon,  Ark.,  where  the  sawmill  and  planing  mill  of  the  lumber 
company  are  situated,  and  extends  southward  to  a  point  known  as 
Glynn,  Ark.,  where  a  connection  is  made  with  the  tracks  of  the  War- 
ren &  Ouachita  Valley  Railway,  another  tap  line  of  which  farther 
mention  will  he  made  hereafter,  by  means  of  which  it  reaches  the 
Kock  Island.  (See  map.  post,  p.  556.)  The  tap  line  consists  of  about 
VJ  miles  of  main  track  and  less  than  2  miles  of  sidings,  with  track- 
age rights  over  the  Warren  &  Ouachita  Valley  to  certain  unincorpo- 
rated lodging  spurs  owned  and  operated  for  the  Saline  River  Lum- 
ber Company.  The  equipment  of  the  tap  line  consists  of  8  locomo- 
tives, 1  combination  passenger  car,  35  logging  cars,  and  3  other  cars. 
It  has  a  small  station  building  at  New  Edinburg,  which  is  described 
of  record  as  the  only  town  on  the  line  with  the  exception  of 
Draughon.  It  has  some  stores  and  a  bank,  but  is  not  shown  as  a 
community  on  the  census  reports  of  1910.  We  understand,  how- 
ever, that  there  are  about  200  inhabitants  in  the  locality.  It  is  about 
0  miles  from  Draughon,  and,  until  shortly  before  the  hearing,  was 
the  terminus  of  the  incorporated  tap  line.  The  country  traversed 
by  the  tap  line  is  largely  cut  over  timber  lands,  with  a  few  farms 
and  one  or  two  small  portable  sawmills. 

The,  sawmill  and  planing  mill  of  the  lumber  company  at  Draughon 
is  served  by  a  sidetrack  owned  jointly  by  the  tap  line  and  the 
trunk  line.  The  Cotton  Belt  places  the  empty  cars  and  switches 
the  loaded  cars  of  lumber  from  the  mills.  The  tap  line,  on  the 
other  hand,  hauls  the  logs  from  the  loading  point  on  the  logging 
spurs  in  the  woods  direct  to  the  mill,  making  a  charge  of  $3  per 
car  against  the  lumber  company  for  the  service  on  the  unincor- 
porated tracks.  For  the  service  of  hauling  the  logs  over  the  in- 
corporated track  the  tap  line  receives  from  the  trunk  line  a  division 
of  from  1  to  2£  cents  per  100  pounds.  About  one-half  of  the 
lumber  produced  at  the  I)rau<rhon  mill,  however,  is  hauled  by  the 
tap  line  to  Glynn,  ami  thence  by  the  Warren  &  Ouachita  Valley  to 
Hanks,  where  it  is  received  by  the  Rock  Island,  which  allows  a 
division  of  5  cents  per  100  pounds,  of  which  1£  cents  is  retained  fay 
the  Warren  &  Ouachita  Valley.  The  Rock  Island  makes  the  same 
rate  as  that  published  by  the  Cotton  Belt,  3}  cents  going  to  the 
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Saline  River  Railway  Company.  There  is  no  other  explanation  of 
record  for  this  back-haul  movement  of  the  lumber. 

The  Saline  River  Railway  has  two  regular  logging  trains  daily  be- 
tween Draughon  and  New  Edinburg,on  which  it  transports  passengers 
and  carries  the  mail.  Its  revenues  from  passenger  traffic  for  the  year 
1910,  however,  were  but  $1,041.  Its  freight  revenue  for  the  same 
period  was  $20,019.19.  A  few  carloads  of  staves  and  other  forest 
products  were  handled  for  outside  parties,  and  the  total  traffic  in 
commodities  other  than  forest  products  was  1,400  tons,  of  which  191 
tons  was  outbound  farm  products  and  the  remainder  inbound  ship- 
ments of  supplies,  merchandise,  and  material. 

This  is  a  typical  case  of  a  mill  located  immediately  on  one  trunk 
line,  but  which  is  induced  to  back  haul  its  lumber  for  a  considerable 
distance  to  another  trunk  line  in  order  to  get  the  benefit  of  its  higher 
allowances.  The  Cotton  Belt  extends  its  lumber  rate  to  the  mill 
and  performs  the  service.  There  is  no  reason,  therefore,  why  it 
should  make  an  allowance  to  this  tap  line.  The  aggregate  division 
out  of  the  rate  to  the  two  tap  lines  for  handling  the  lumber  from 
the  mill  through  Glynn  and  thence  over  the  Warren  &  Ouachita  to 
Banks  may  not  lawfully  exceed  2  cents  per  100  pounds. 

WARREN   A  OUACHITA   VALLEY  RAILWAY. 

The  Warren  &  Ouachita  Valley  Railway  Company  was  incor- 
porated in  1899  and  has  capital  stock  outstanding  to  the  amount  of 
$284,000.  It  is  owned  by  the  stockholders  of  the  Arkansas  Lumber 
Company  and  the  Southern  Lumber  Company,  both  of  which  have 
mills  on  its  lino.  There  is  no  bonded  or  other  indebtedness.  The 
officers  of  the  tap  line  are  officers  also  of  one  or  the  other  of  the 
lumber  companies.  The  record  does  not  indicate  whether  there  is 
any  intercorporate  or  other  relation  between  the  lumber  companies. 

The  tap  line  connects  with  the  Iron  Mountain  at  Warren,  Arkansas, 
and  extends  westward  for  a  distance  of  about  16  miles  to  Banks, 
Arkansas,  where  it  meets  the  rails  of  the  Rock  Island.  At  Glynn, 
about  5  miles  from  Banks,  a  connection  is  made  with  the  line  of  the 
Saline  River  Railway  Company,  as  heretofore  stated.  The  lumber 
companies  jointly  own  an  unincorporated  logging  road  extending 
from  a  connection  with  the  tap  line  for  a  distance  of  10  or  12  miles 
into  the  timber.  Each  of  the  lumber  companies  also  has  private 
logging  spurs  connecting  with  the  rails  of  the  Rock  Island.  These 
unincorporated  spur  tracks  are  operated  by  the  lumber  companies 
themselves.  In  hauling  their  logs  to  the  mills  they  have  trackage 
rights  over  the  line  of  the  Rock  Island  for  which  they  pay  75  cents 
per  train-mile;  they  pay  the  tap  line  15  cents  per  1,000  feet  of  logs, 
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which  is  equivalent  to  about  50  or  60  cents  per  train-mile,  for  the 
privilege  of  operating  log  trains  over  the  rails  of  the  tap  line  to  the 
mills  from  the  junction  with  the  Bock  Island  or  from  the  junction 
of  the  unincorporated  spurs  with  the  tap  line,  as  the  case  may  be. 
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One  of  the  mills  is  at  a  distance  of  H  miles  and  the  other  2  miles  from 

the  connection  with  the  Iron  Mountain  at  Warren;  they  are  there* 

fore  nearly  15  miles  from  the  junction  with  the  Rock  Island.    The 

>  line  hauls  the  lumber  from  the  mills  to  the  Hock  Island,  on  the 
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one  hand,  and  switches  the  lumber  to  the  Iron  Mountain  on  the 
other,  the  tonnage  being  about  equally  divided  between  the  two  trunk 
lines.  Out  of  the  joint  rates  on  lumber  which  are  the  same  from 
points  on  the  tap  line  as  from  stations  on  the  trunk  lines  in  this  vicin- 
ity, an  allowance  is  made  of  from  1  to  5  cents  per  100  pounds. 

The  Warren  &  Ouachita  Valley  has  three  locomotives,  two  pas- 
senger coaches,  six  freight  cars,  and  a  caboose.  Each  of  the  lumber 
companies  also  owns  and  operates  locomotives  and  logging  cars. 
The  tracks  of  the  tap  line  are  laid  with  60-pound  steel  rails  and  are 
well  ballasted,  with  permanent  bridges.  It  has  a  station  building  at 
Warren  and  a  telegraph  and  telephone  system.  It  operates  two  trains 
daily  each  way  and  its  revenue  from  passengers  is  said  to  exceed 
$1,000  per  month.  While  more  than  5,000  bales  of  cotton  are  raised 
along  its  line  annually,  most  of  this  traffic  is  drayed  by  the  farmers 
to  the  trunk  lines.  The  total  lumber  tonnage  for  the  fiscal  year  1910 
was  53,830  tons,  of  which  about  7,500  tons  was  moved  for  small 
independent  mills  on  or  near  its  line.  More  than  90  per  cent  of  its 
entire  traffic  and  revenue  is  supplied  by  the  lumber  companies  in 
whose  interest  it  is  operated.  In  this  percentage  is  not  included  the 
log  movement  over  the  tap  line  performed  by  the  lumber  companies 
themselves.  Including  this  large  tonnage  the  percentage  of  outside 
traffic  would  be  comparatively  insignificant.  In  the  outside  traffic 
is  included  the  lumber  received  from  the  Saline  River  Railway, 
amounting  to  something  like  20  carloads  per  month. 

The  record  indicates  that  the  Warren  &  Ouachita  Valley  is  a  profit- 
able investment,  and  this  is  confirmed  by  the  annual  reports  made  to 
the  Commission.  Its  total  revenue  for  the  fiscal  year  1910  was 
$83,490.09,  and  its  net  operating  revenue  $21,140.35.  It  paid  during 
that  year  a  dividend  of  $28,400,  partly  out  of  surplus,  leaving  a 
surplus  at  the  end  of  the  year  of  $3,502.93,  having  paid  during  the 
previous  three  years  dividends  aggregating  50  per  cent  on  its  capital 
of  $284,000. 

In  this  case  the  controlling  lumber  companies  not  only  have  track- 
age rights  for  hauling  their  own  logs  over  their  own  tap  line  to  their 
mills,  but  have  trackage  rights  for  the  same  purpose  over  the  Rock 
Island.  This  we  regard  as  unlawful.  We  do  not  understand  that 
shippers  may  move  their  property  over  the  rails  of  common  carriers 
except  under  lawfully  published  tariff  provisions  open  to  all  shippers. 
As  a  part  of  the  contract  giving  its  use  in  that  manner  to  the  lumber 
companies  the  Rock  Island  requires  them  to  route  half  of  the  products- 
of  their  mills  to  its  line.  The  arrangement  apparently  was  a  con- 
cession to   the  lumber  companies  for  their  traffic. 

The  mills  of  the  controlling  companies  at  Warren  are  respectively 

1  and  1£  miles  from  the  Iron  Mountain  rails.    We  think  that  the 
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Iron  Mountain  may  pay  this  tap  line  nothing  in  excess  of  a  reason- 
able switching  rate,  which  we  fix  at  $2.50  per  car,  and  that  the  Rock 
Island  may  make  a  division  out  of  the  rate  from  these  mills  not  ex- 
ceeding 2  cents  per  100  pounds. 

WARREN,  JOIINSVILLE  A  SALINE  RIVER  RAILROAD. 

The  entire  stock  of  the  Warren,  Johnsville  &  Saline  River  Railroad 
Company,  of  which  $50,000  has  been  issued,  is  owned  by  the  stock- 
holders of  the  Bradley  Lumber  Company,  a  subsidiary  corporation 
of  the  Chicago  Lumber  &  Coal  Company.  Its  outstanding  bonds  to 
the  amount  of  $200,000  also  are  apparently  held  by  the  lumber  com- 
pany or  its  stockholders. 

The  tap  line  connects  with  the  Iron  Mountain  at  Warren,  Aifc, 
and  with  the  Rock  Island  at  Hermitage,  the  main  track  being  about 
15  miles  in  length.  The  statement  on  the  record  is  that  it  has  1.13 
miles  of  yard  tracks  and  sidings,  but  the  annual  report  to  the  Com- 
mission for  the  fiscal  year  1910  shows  over  10  miles  of  branch  lines 
and  spurs.  The  latter  figure  doubtless  includes  the  tracks  aggregat- 
ing some  5  miles  in  length  that  are  described  on  the  record  as  private 
logging  spurs  owned  by  the  lumber  company.  The  equipment  of  the 
tap  line  consists  of  3  locomotives,  1  caboose,  and  50  logging  cars.  A 
time  table  is  published  which  shows  one  "  mixed  train  "  moving  daily 
on  regular  schedule ;  but  it  is  explained  that  this  schedule  was  issued 
in  compliance  with  the  regulations  of  the  Arkansas  commission,  and 
that  in  fact  there  is  no  regular  train  movement.  A  few  passengers 
are  carried  in  the  caboose  without  any  charge.  The  tap  line  has  three 
train  crews  and  two  gangs  of  trackmen,  one  of  which  is  employed  in 
maintaining  the  logging  spurs. 

The  mill  of  the  lumber  company  is  at  the  junction  with  the  Iron 
Mountain  in  Warren.  In  1902  six  miles  of  logging  track  were  built 
by  the  lumber  company  from  the  mill  into  the  timber,  and  subse- 
quently an  additional  4  miles  were  laid.  When  the  tap  line  was  in- 
corporated, in  1905,  the  track  then  in  operation  was  turned  over  to  it, 
and  an  additional  4  miles  was  built  to  the  connection  with  the  Rock 
Island.  A  contract,  to  which  the  proprietary  lumber  company  was  a 
party,  was  entered  into  providing  for  the  payment  of  allowances  by  the 
Rock  Island  to  the  tap  line,  and  the  delivery  to  the  Rock  Island  of  not 
less  than  50  per  cent  of  the  output  of  the  mill.  The  divisions  thus  re- 
ceived range  from  1 J  to  5  cents  per  100  pounds,  the  maximum  amount 
being  paid  on  the  major  portion  of  the  traffic.  Apparently  the  same 
allowances  are  made  by  the  Iron  Mountain,  which  actually  receives 
nearly  one-half  the  traffic  There  are  also  some  joint  class  and  com- 
modity rates  published  in  connection  with  the  Rock  Island  to  inter- 
state points. 
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The  tap  line  hauls  the  logs  from  the  point  where  they  are  loaded 
on  the  cars  to  the*  mill,  charging  the  lumber  company  $6  per  car 
in  addition  to  the  actual  expense  of  maintaining  and  operating  the 
logging  spurs  heretofore  referred  to.  Apparently  there  is  no  ar- 
rangement by  which  this  charge  or  part  of  it  is  subsequently  re- 
funded or  written  off  the  books  by  the  tap  line,  but  the  record  is  not 
entirely  clear  in  this  regard.  The  empty  and  loaded  cars  for  the 
shipments  of  manufactured  lumber  are  switched  by  the  tap  line 
to  the  interchange  track  with  the  Iron  Mountain,  a  distance  of  about 
J  mile,  or  are  hauled  from  and  to  the  junction  with  the  Rock  Island, 
a  distance  of  nearly  15  miles.     (See  map  ante,  p.  556.) 

The  country  through  which  the  tap  line  runs  is  a  wilderness,  the 
only  towns  being  Warren  and  Hermitage,  the  respective  junction 
points  with  the  trunk  lines.  There  is  very  little  traffic  except  that 
supplied  by  the  lumber  company,  although  it  is  stated  that  there 
are  one  or  two  short  spurs  used  by  independent  producers  of  staves, 
bolts,  and  ties,  and  there  is  an  occasional  movement  of  fertilizer  or 
cottonseed.  The  annual  report  for  the  fiscal  year  1910  shows  but 
1,539  tons  of  miscellaneous  freight  inbound  and  outbound  out  of  a 
total  movement  of  170.527  tons,  of  which  2,120  tons  was  coal  and 
160,868  tons  was  forest  products. 

The  tap  line  formerly  enjoyed  trackage  rights  over  the  Rock 
Island  for  the  movement  of  logs,  which  were  apparently  being  cut 
by  the  lumber  company  at  points  along  that  trunk  line.  The  charge 
was  75  cents  per  train-mile,  but  the  arrangement  was  discontinued 
in  June,  1910. 

This  tap  line,  we  find,  belongs  to  the  class  of  tap  lines  described  in 
the  original  report  herein.  Its  proprietary  lumber  company  would 
be  entitled  to  a  reasonable  allowance  for  switching  its  lumber  to  the 
Iron  Mountain  under  the  conditions  there  outlined. 

EL  DORADO  A  WESSON  RAILWAY. 

In  1904  the  Edgar  Lumber  Company  purchased  a  small  mill  at 
Wesson,  Ark.,  which  delivered  its  manufactured  product  to  the 
Arkansas  Southern  Railroad,  a  subsidary  line  of  the  Rock  Island 
system,  by  means  of  a  branch  or  spur  track  about  5  miles  in 
length,  owned  by  the  Arkansas  Southern  but  operated  by  the 
lumber  company.  This  track  joined  the  Arkansas  Southern  at  a 
point  known  as  Cornie  Junction  and  was  built  of  steel  weighing  only 
20  and  30  pounds  to  the  yard,  the  individual  rails  being  from  6  inches 
to  30  feet  in  length.  The  capacity  of  the  mill  was  increased,  and  its 
owners  incorporated  the  El  Dorado  &  Wesson  Railway  Company  and 
built  a  track  from  the  mill  northward  for  about  10  miles  to  El 
Dorado,  where  a  connection  is  had  with  the  Rock  Island  and  the  Iron 
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Mountain.  Before  the  tap  line  was  built  a  contract  was  entered  into 
with  the  Sock  Island,  which,  in  addition  to  providing  for  allowances 
to  the  tap  line  out  of  the  joint  rates  on  the  one  hand,  and  the  delivery 
of  the  majority  of  its  tonnage  to  the  Rock  Island  on  the  other  hand, 
contemplated  that  the  Rock  Island  would  contribute  not  to  exceed 
$100,000  toward  the  construction  of  the  tap  line.  As  a  matter  of  fact, 
its  contributions  aggregated  $112,000,  for  which  it  demanded  no  note 
or  other  evidence  of  indebtedness  from  the  lumber  company  or  tap 
line.  This  amount  had  been  repaid  to  the  Rock  Island  at  the  date  of 
the  hearing,  with  the  exception  of  about  $50,000.  It  was  repaid  in 
the  sense  that  the  Rock  Island  had  retained  its  divisions  to  the  aggre- 
gate of  about  $75,000  on  the  outbound  product  of  the  lumber  com- 
pany. These  divisions  range  from  1£  to  5  cents  per  100  pounds  and 
average  more  than  4  cents.  The  contract  provided  for  the  repayment 
of  the  sum  advanced  by  the  Rock  Island  within  a  period  of  four  years, 
but  this  has  been  wholly  disregarded  by  the  parties  to  it.  Here,  then, 
is  a  case  where  a  lumber  company  acquires  property  of  large  value 
by  an  allowance  made  to  it  out  of  the  rate  on  its  traffic.  The  tap 
line  claims  to  have  expended  $50,000  for  equipment.  The  record 
shows,  however,  that  the  equipment  was  purchased  by  the  lumber 
company  and  turned  over  to  the  tap  line  in  exchange  for  its  capital 
stock  to  that  amount.     This  is  its  only  outstanding  stock. 

The  equipment  of  the  tap  line  consists  of  1  locomotive,  1  passenger 
coach,  1  baggage  car,  4  box  and  3  flat  cars.  It  runs  one  mixed  train 
daily  in  each  direction,  on  which  passengers  and  the  mail  are  carried. 
The  revenue  from  its  passenger  service  for  the  fiscal  year  1910,  as 
reported  to  the  Commission,  was  $5,523.67,  and  a  slightly  lesB  amount 
for  the  year  1911.  Its  total  traffic  for  the  year  1910  was  40,487  tons 
and  its  revenue  thereon  $37,008.28,  as  reported  to  the  Commission. 
Of  this  tonnage  36,433  tons  is  stated  of  record  as  the  weight  of  the 
lumber  forwarded  by  the  Edgar  Lumber  Company.  The  traffic  in 
farm  products  and  supplies  for  settlers  is  small,  although  the  coun- 
try through  which  it  runs  is  said  to  have  been  occupied  as  a  farming 
community  before  the  Civil  War.  El  Dorado,  the  junction  point 
with  the  trunk  lines,  is  the  county  seat  and  has  a  population  of  7,000. 
Wesson  is  apparently  a  mill  town  with  about  S00  inhabitants.  There 
is  a  small  cotton  gin  at  Wesson  and  three  or  four  merchants. 

The  lumber  company  owns  an  unincorporated  logging  track  which 
is  operated  under  the  name  of  Coraie  Valley  Railroad,  12  to  15  miles 
being  described  as  main  line  and  the  remaining  10  or  12  miles  as 
spurs.  This  track  extends  westward  from  the  mill  into  the  timber. 
It  is  not  so  well  built  as  the  incorporated  tap  line  and  has  some  grades 
as  high  as  8  i>er  cent.  In  the  operation  of  the  Cornie  Valley  rail- 
road the  lumber  company  uses  4  locomotives,  3  flat  cars,  2  box 
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and  75  logging  cars,  with  which  it  hauls  the  logs  to  the  mill.  It 
appears  that  there  is  another  small  mill  and  some  settlers  in  the 
vicinity  of  the  Cornie  Valley  and  that  their  freight  is  hauled  to 
Wesson  in  about  the  same  way  that  the  El  Dorado  &  Wesson  hauls 
traffic  for  settlers  along  its  lines,  but  the  Cornie  Valley  claims  not 
to  hold  itself  out  as  a  common  carrier.  It  appears,  however,  that 
occasional  carloads  of  staves  are  loaded  along  the  Cornie  Valley,  and 
that  its  charge,  amounting  to  about  $10  per  car,  is  shown  on  the 
waybill  as  advances  and  collected  from  the  consignee  at  Memphis 
or  other  destination.  It  is  said  that  construction  has  begun  on  an 
extension  of  the  El  Dorado  &  Wesson  southward  to  Homer,  La., 
and  that  the  citizens  of  that  town,  which  is  already  served  by  the 
Louisiana  &  Northwest,  have  voted  a  tax.  We  infer  from  the  record 
that  the  lumber  company  owns  or  proposes  to  acquire  timber  hold- 
ings in  that  direction. 

In  this  case  we  fix  the  maximum  division  that  this  tap  line  may 
lawfully  receive  out  of  the  rate  at  2  cents  per  100  pounds. 

THORNTON  A  ALEXANDRIA  RAILWAY. 

The  mill  of  the  Stout  Lumber  Company  is  within  a  few  feet  of  the 
line  of  the  Cotton  Belt  in  the  town  of  Thornton,  Ark.,  and  has  been 
in  operation  for  about  25  years.  The  lumber  company  was  formerly 
known  as  the  Stout -Greer  Lumber  Company,  and  some  15  years  ago 
built  18  miles  of  narrow-gauge  track  for  the  purpose  of  bringing  in 
logs  to  the  mill.  In  1904  the  Thornton  &  Alexandria  Railway  Com- 
pany was  incorporated;  the  lumber  company  declared  a  dividend  to 
its  stockholders  payable  in  stock  in  the  new  corporation,  to  which  it 
turned  over  the  tracks  and  equipment.  The  line  was  then  changed 
to  standard  gauge,  the  money  for  that  purpose  being  furnished,  ap- 
parently, by  the  lumber  company,  to  which  the  tap  line  is  now 
indebted  in  a  sum  exceeding  $80,000.  The  two  companies  are  a  part 
of  the  same  general  investment. 

The  tap  line  connects  with  the  Cotton  Belt  at  Thornton  and  runs 
in  a  southerly  direction  to  Hampton,  which  is  the  county  seat.  The 
lumber  company  has  about  5  miles  of  unincorporated  logging  tracks 
which  connect  with  the  tap  line  at  Hampton.  The  tap  line  has  4 
locomotives,  1  combination  passenger  car,  1  caboose,  9  freight  cars, 
ami  50  logging  cars. 

The  lumber  company  owns  about  70.000  acres  of  timberland,  of 
which  something  over  20,000  acres  have  been  cut  over;  the  remaining 
timber  will  be  exhausted  at  the  present  rate  of  cut  in  about  30  years. 
The  tap  line  hauls  the  cars  from  the  point  where  they  are  loaded,  on 
the  private  logging  spurs  of  the  lumber  company,  through  Hampton 
and  over  its  own  tracks  to  the  mill,  charging  the  lumber  company 
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$1.25  per  1,000  feet,  log  scale,  fox  the  service  performed  on  the 
spurs.  The  manufactured  lumber  is  loaded  into  cars  standing  on  the 
tracks  of  the  Cotton  Belt.  The  tap  line  receives  from  the  Cotton 
Belt  a  division  on  yellow-pine  lumber  of  from  1  to  2J  cents  per  100 
pounds,  the  joint  rate  being  the  same  as  theOotton  Belt's  rate  from 
the  junction  point.  There  are  no  joint  rates  on  hardwood  lumber, 
although  there  are  said  to  be  a  number  of  independent  shippers  of 
staves,  bolts,  and  heading;  those  shippers  pay  the  tap  line  a  local 
charge  of  5  cents  per  100  pounds  in  addition  to  the  rates  of  the  Cotton 
Belt.  The  tap  line  also  has  some  joint  class  and  commodity  rates  out 
of  which  it  receives  a  division  of  15  per  cent.  The  total  traffic  for  the 
year  ending  June  30,  1910,  as  shown  on  its  report  to  the  Commission, 
was  63,372  tons,  of  which  3,367  tons  was  miscellaneous  freight  and 
the  rest  lumber  and  other  forest  products.  It  is  said  that  there  are 
a  number  of  farmers  and  producers  of  freight  in  the  country  traversed 
by  the  tap  line ;  and  the  town  of  Hampton  is  said  to  have  a  population 
of  nearly  1,000,  with  some  19  stores.  About  95  per  cent  of  the  entire 
tonnage  is  supplied  by  the  controlling  lumber  company.  The  tap 
line  runs  one  logging  train  daily  in  each  direction,  carrying  pas- 
sengers and  the  mail.  Its  revenue  from  passengers  foe  the  year 
1910  aggregated  $2,648.96,  and  its  earnings  from  mail  and  express 
$1,396.83,  its  entire  operating  revenue  for  the  year  being  $42,995.92. 
This  tap  line  performs  no  service  on  the  products  of  the  pro- 
prietary lumber  company  moving  out  over  the  Cotton  Belt;  its  haul 
of  the  logs  to  the  mill  we  hold  to  be  a  plant  service.  We  are  now 
advised  that  a  connection  has  been  made  with  the  Rock  Island  at 
Tinsman.  If  lumber  from  the  mill  moves  through  that  junction  the 
Rock  Island  may  pay  a  division  out  of  the  rate  not  exceeding  1  cent 
per  100  pounds. 

DONIPHAN,   KENSETT  A   SEARCY   RAILWAY. 

The  sawmill  of  the  Doniphan  Lumber  Company  is  at  Doniphan, 
Ark.,  at  the  northern  end  of  its  tap  line,  known  as  the  Doniphan, 
Kcnsett  &  Searcy,  which  connects  with  the  Iron  Mountain  1$  miles 
to  the  south  at  a  point  known  as  Kensett  The  lumber  company 
and  the  tap  line  are  identical  in  interest,  their  stock  being  held  by 
the  same  individuals.  The  tap  line  is  also  indebted  to  the  lumber 
company  in  a  sum  exceeding  $35,000.  The  track  from  Doniphan 
to  Kensett  was  constructed  in  1906,  when  the  mill  was  erected,  the 
steel  being  leased  from  the  Iron  Mountain.  Doniphan  is  a  mill  town 
with  about  75  houses  belonging  to  the  lumber  company;  and  the 
track  from  Doniphan  to  Kensett  is  used  exclusively  for  the  traffic 
of  the  lumber  company  and  its  employees. 

In  1907  about  5  miles  of  track  was  constructed  from  Kensett  wert- 
ward  to  Searcy,  a  county  seat  with  a  population  of  about  3,000, 
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where  a  connection  was  effected  with  the  Rock  Island  lines  and  the 
Missouri  &  North  Arkansas  Railroad.  Although  this  track  is  used 
chiefly  for  the  movement  of  logs  for  the  lumber  company,  there  is 
some  outside  traffic  over  it;  and  it  runs  parallel  to  the  line  of  the  Mis- 
souri &  North  Arkansas.  It  appears  that  there  was  formerly  a  line 
from  Kensett  to  Searcy  operated  by  mule  power,  and  known  as  the 
Merchants  Transportation  Company,  by  means  of  which  freight  was 
transferred  from  the  Iron  Mountain  to  the  town  of  Searcy;  but  this 
mule  line  was  abandoned  when  the  Doniphan,  Kensett  &  Searcy  was 
opened  for  operation.  The  Missouri  &  North  Arkansas  was  after- 
wards built  in  through  Searcy  to  Kensett  and  beyond,  and  the  tap 
line  enjoys  trackage  rights  over  it  for  a  considerable  distance  north- 
ward from  Searcy  to  the  timber  of  the  Doniphan  Lumber  Company. 
Utilizing  this  trackage  right,  for  which  a  wheelage  charge  of  $1 
per  train-mile  is  apparently  paid,  the  tap  line  hauls  the  logs  to 
Searcy,  and  thence  over  its  own  rails  through  Kensett  to  the  mill 
at  Doniphan.    For  this  movement  it  charges  the  lumber  company 

2  cents  per  100  pounds.  When  the  lumber  is  shipped  out  the  tap 
line  switches  the  cars  to  the  Iron  Mountain  at  Kensett,  a  distance  of 
14  miles,  or  removes  them  6  miles  to  Searcy,  where  they  are  de- 
livered to  the  Rock  Island.    In  either  case  it  receives  a  division  of 

3  or  4  cents  per  100  pounds  out  of  the  joint  rates.  It  also  partici- 
pates in  through  class  rates  to  certain  destinations,  including  Mem- 
phis and  St.  Louis,  out  of  which  it  is  allowed  by  the  trunk  lines 
20  per  cent  or  25  per  cent  as  a  division.  It  does  not  carry  passengers. 
More  than  85  per  cent  of  the  whole  traffic  of  the  tap  line  for  the 
fiscal  year  1910  was  supplied  by  the  lumber  company.  While  the 
country  through  which  the  tap  line  passes  has  largely  been  cleared 
of  timber,  the  forest  of  the  lumber  company  being  located  along  the 
Missouri  &  North  Arkansas  as  heretofore  stated,  the  agricultural 
products  handled  by  the  tap  line  for  the  year  1910  aggregated  only 
G62  tons. 

The  equipment  of  the  tap  line  consists  of  2  locomotives,  21  flat  cars, 
and  2  cabooses,  all  having  safety  appliances.  The  lumber  company 
has  neither  rolling  stock  nor  unincorporated  logging  spurs,  at  least  in 
the  vicinity  of  the  tap  line.  The  employees  of  the  tap  line  include 
two  train  crews,  one  section  gang,  two  station  agents,  and  two  general 
officers.  The  officers  and  the  agent  at  Doniphan  are  jointly  employed 
by  the  tap  line  and  the  lumber  company.  Through  bills  of  lading  and 
through  waybills  for  the  movement  of  lumber  are  issued  by  the  agent 
of  the  tap  line  at  Doniphan.  While  apparently  no  dividends  have 
been  paid,  there  was  a  surplus  on  June  30,  1910,  of  $14,205.14,  indi- 
cating that  the  operation  of  the  tap  line  under  its  allowances  has 
been  a  profitable  one.  * 
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For  its  service  in  switching  to  or  from  the  mill,  a  distance  of  1$ 
miles,  to  the  Iron  Mountain  at  Kensett,  the  latter  may  allow  this 
tap  line  a  switching  charge  of  $2.50  a  car;  for  its  service  in  switch- 
ing the  products  of  the  controlling  mill  through  Kensett,  a  distance 
of  6  miles,  to  the  Rock  Island  at  Searcy,  the  latter  may  allow  the 
Doniphan,  Kensett  &  Searcy  a  division  out  of  the  rate  of  1  cent  per 
100  pounds. 

FOURCIIE   RIVER   VALLEY   &   INDIAN   TERRITORY   RAILWAY. 

The  Fourche  River  Valley  &  Indian  Territory  Railway  Com- 
pany and  the  Fourche  River  Lumber  Company  are  identical  in 
interest.  The  mill  is  at  a  company  town  known  as  Graytown,  less 
than  a  mile  from  the  line  of  the  Rock  Island,  and  was  erected 
in  1003.  Before  the  machinery  was  installed  a  track  was  built 
from  a  point  on  the  Rock  Island  then  known  as  Esau,  but  now 
in  the  town  of  Bigelow.  When  the  mill  was  opened  this  track 
was  extended  south  and  west  for  the  purpose  of  reaching  the 
timber,  and  in  August,  1905,  when  the  railroad  corporation  was 
formed,  was  about  9  miles  in  length.  There  is  some  obscurity  in 
the  record,  but  apparently  the  track  was  operated  previous  to  1905 
in  the  name  of  the  Arkansas  River  &  Southern  Railway,  which 
purported  to  be  a  common  carrier.  When  the  Fourche  River  Valley 
&  Indian  Territory  was  incorporated,  capital  stock  to  the  amount 
of  $220,000  was  issued  in  exchange  for  the  equipment  and  tracks 
then  laid  and  in  operation.  Subsequently  an  additional  6  miles  was 
constructed  at  an  expense  of  about  $80,000,  and  bonds  were  issued 
to  the  lumber  company  therefor  in  the  sum  of  $100,000.  The  tap 
line,  as  described  of  record,  is  standard  gauge,  laid  with  56-pound 
steel  and  having  substantial  bridges.  It  extends  from  Bigelow,  a 
town  on  the  Rock  Island,  to  Bellevue,  a  distance  of  15  miles,  with 
about  2  miles  of  side  track.  At  a  switch  known  as  Wye,  about  9 
miles  from  Bigelow,  unincorporated  logging  tracks  connect  with 
the  tap  line  and  reach  out  into  the  woods.  The  tap  line  has  1 
loromotive,  1  combination  passenger  and  baggage  car,  1  tank  car, 
ami  <»1  freight  and  logging  cars.  The  lumber  company  itself  owns 
two  locomotives,  which  it  operates  on  the  logging  tracks.  The  tap 
line  lias  a  two-story  building  at  Graytown,  used  as  a  station  and  office, 
with  small  sheds  and  a  loading  platform  at  one  or  two  other  points. 
It  apparently  uses  the  llock  Island  station  at  Bigelow,  and  it  weighs 
carload  shipments  on  the  lumber  company's  track  scale  at  Graytown. 

The  log*  are  loaded  !»v  the  employees  of  the  lumber  company  on 
the  unincorporated  tracks  and  are  taken  by  the  tap  line  from  Wye 
to  the  mill :  a  charge  of  %2  cents  per  100  pounds  is  made  for  this  serv- 
ice.    The  manufactured  product  is  subsequently  moved  by  the  tap 
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line  from  the  mill  to  the  Rock  Island,  less  than  a  mile  away.  The 
Rock  Island  allows  out  of  the  joint  rates,  which  are  the  same  from 
the  mill  at  Gray  town  as  from  the  junction,  a  division  of  from  2  to 
3  cents  per  100  pounds. 

The  tap  line  operates  two  logging  trains  daily  in  each  direction  with 
a  coach,  but  its  passenger  revenues  for  the  fiscal  year  1910  were  only 
$1,100.  Its  principal  tonnage  is  forest  products,  amounting  for  the 
year  1910  to  142,359  tons,  of  which  31,176  tons  was  lumber.  It 
moved  during  the  same  period  3,825  tons  of  miscellaneous  freight, 
including  nearly  2,000  tons  of  coal.  The  record  indicates  that  6,082 
tons  of  freight  moving  outbound  and  448  tons  moving  inbound  were 
furnished  by  others  than  the  proprietary  company,  or  an  aggregate 
of  about  5  per  cent  of  its  traffic.  It  does  not  participate  in  through 
rates  on  articles  other  than  forest  products,  and  its  local  charges  on 
merchandise  are  not  filed  with  the  Commission.  The  joint  rates  on 
lumber,  staves,  etc.,  from  points  west  of  the  mill  at  Graytown  are 
1  cent  per  100  pounds  higher  than  the  rates  from  the  mill ;  and  the 
allowance  made  to  the  tap  line  on  movements  from  west  of  Gray- 
town  are  increased  by  that  amount  There  are  said  to  be  two  or 
three  small  mills  in  the  vicinity  that  team  their  lumber  to  the  tap. 
line.  The  Neimeyer  Lumber  Company  has  extensive  timber  hold- 
ings in  the  vicinity  of  the  Fourche  River  Valley  tap  line,  but  it 
has  a  tap  line  of  its  own,  known  as  the  Little  Rock,  Maumelle  & 
Western,  reaching  that  timber.  An  effort  is  being  made  to  colonize 
the  cut-over  lands  and  new  settlers  are  coming  in.  It  is  hoped  that 
it  will  develop  into  a  farming  country. 

The  operations  of  the  tap  line  have  been  unusually  profitable, 
and  it  has  paid  dividends  aggregating  more  than  $100,000.  The 
assets  on  June  30,  1910,  amounted  to  $341,000,  including  a  surplus 
of  $17,000  remaining  after  the  payment  during  that  year  of  a  16  per 
cent  dividend  amounting  to  $35,200. 

On  August  9,  1904,  a  contract  was  entered  into  by  the  Rock  Island 
lines  with  the  Arkansas  River  &  Southern  Railroad,  and  this  has 
been  assigned  to  the  Fourche  River  Valley  &  Indian  Territory.  It 
provides  for  the  payment  of  divisions  to  the  tap  line,  and  requires 
that  not  less  than  50  per  cent  of  its  traffic  shall  be  given  to  the  Rock 
Island. 

In  this  case  the  Rock  Island  may  lawfully  allow  the  tap  line  a 
switching  charge  of  $1.50  for  moving  the  products  of  the  controlling 
mill  at  Graytown  to  the  junction  point,  a  distance  of  nearly  1  mile. 

BLYTIIEVILLE,   LEACHVILLE   6   ARKANSAS  SOUTHERN   RAILROAD. 

The  precise  relation  between  the  Blytheville,  Leachville  &  Ar- 
kansas Southern  Railroad  Company  and  the  Chicago  Mill  &  Lumber 
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Company  is  not  disclosed  of  record ;  but  there  is  a  community  of  in- 
terest which  amounts  to  a  domination,  if  not  full  ownership  of  the 
tap  line  by  the  lumber  company.  Moreover,  the  tap  line  is  operated 
primarily  as  a  facility  for  bringing  logs  to  the  mill  of  the  lumber 
company,  which  is  in  the  vicinity  of  Blytheville,  Ark.,  at  a  point 
known  as  Glenco,  and  has  a  capacity  of  75,000  feet  per  day.  The 
rails  of  the  Jonesboro,  Lake  City  &  Eastern  extend  through  the 
plant  inclosure. 

The  Blytheville,  Leachville  &  Arkansas  Southern  Railroad  Com- 
pany is  described  on  the  brief  as  operating  52  miles  of  road,  ex- 
tending from  Blytheville,  Ark.,  through  Arbyrd,  Mo.,  to  Shaw, 
Ark.  Its  annual  report  for  the  year  1910,  however,  shows  an 
aggregate  of  7  miles  of  track  owned;  and  the  report  for  1911 
shows  19.11  miles,  all  in  the  state  of  Arkansas.  It,  in  fact,  owns 
and  operates  a  main  track  running  northward  from  a  point  in  the 
timber,  known  as  Shaw,  for  about  17  miles  to  Leachville.  This  track 
was  constructed  on  a  survey  made  for  a  proposed  extension  of  the 
Frisco,  which  terminates  at  Leachville,  where  it  meets  the  east  and 
west  lines  of  the  Jonesboro,  Lake  City  &  Eastern.  From  Leachville 
the  tap  line  enjoys  trackage  rights  over  the  Frisco,  crossing  the  state 
line  into  Missouri,  a  distance  of  8  miles,  to  Arbyrd.  From  Arbyrd 
it  has  trackage  rights  eastward  over  the  Paragould  Southeastern 
Railway,  a  part  of  the  Cotton  Belt  Route,  for  22  miles,  again 
crossing  the  state  line  to  Chickasawba.  From  that  point  it  has 
tracks  extending  to  the  mill  at  Glenco  and  to  connections  with  the 
Jonesboro,  Lake  City  &  Eastern  and  Frisco  railroads  at  Littleton  and 
Blytheville.  The  length  of  these  tracks  aggregates  2}  miles.  It 
therefore  will  be  seen  that  the  tap  line  owns  two  sections  of  track, 
one  reaching  the  timber  south  of  Leachville  and  the  other  in  the 
vicinity  of  the  mill;  and  that  these  tracks  are  connected  by  means 
of  running  rights  over  the  trunk  lines.  There  is  a  three-party  con- 
tract between  the  tap  line,  the  Frisco,  and  the  Paragould  South- 
eastern which  restricts  the  trackage  privilege  to  the  operation  of 
freight  trains  on  which  the  tap  line  transports  no  freight  "except 
that  which  originates  on  its  own  rails  and  is  destined  to  points  on  its 
own  rails/'  The  agreement  names  a  wheelage  charge  of  50  cents  per 
train-mile,  in  addition  to  which  it  provides  for  the  payment  to  the 
trunk  lines  of  05  per  cent  of  the  gross  charges  earned  by  the  tap  Una 
on  all  freight  hauled  over  the  tracks  in  question  except  logs  and  other 
forest  products  in  the  rough.  The  plain  intention  of  the  contract, 
therefore,  seems  to  be  to  restrict  the  trackage  rights  enjoyed  by  the 
tap  line  to  the  movement  of  forest  products. 

The  tap  line  was  incorporated  in  May,  1908,  and  took  over  tracks 
built  and  owned  by  the  Chicago  Mill  &  Lumber  Company  in  the 
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vicinity  of  Glenco  and  5  miles  of  track  extending  south  from  Leach- 
ville.  It  also  acquired  from  the  lumber  company  10  miles  of  track 
and  right  of  way  extending  south  and  west  from  a  point  called  Big 
Lake  on  the  Jonesboro,  Lake  City  &  Eastern.  This  track  was 
promptly  abandoned  and  the  rails  used  in  extending  the  line  south  of 
Leachville,  the  lumber  company  exchanging  10  miles  of  new  right 
of  way  south  of  Leachville  for  the  10  miles  south  of  Big  Lake. 

It  is  said  that  an  extension  of  the  tap  line  is  contemplated  south- 
ward to  Truman,  a  point  on  the  Frisco's  line  from  Memphis  to  Kan- 
sas City,  where  a  large  veneer  and  sawmill  plant  is  under  construc- 
tion, which  is  expected  to  furnish  a  considerable  tonnage  moving  to 
Cairo.  Other  large  claims  are  made  of  outside  traffic  now  existing 
or  in  future  prospect.  It  is  admitted,  however,  that  during  the  10 
months  ending  October  31,  1910,  96.6  per  cent  of  the  entire  tonnage 
of  the  tap  line  was  furnished  by  the  Chicago  Mill  &  Lumber  Com- 
pany. On  the  brief  it  is  claimed  that  during  a  later  period  the  out- 
side tonnage  increased  131  per  cent;  but  this  would  indicate  the  traffic 
in  which  the  lumber  company  had  no  interest  as  less  than  10  per  cent. 

The  equipment  consists  of  6  locomotives,  one  of  which  is  out  of 
service,  86  flat  cars,  2  cabooses,  1  box  and  2  coal  cars.  It  has  a  track 
scale  at  the  mill,  and  one  of  its  employees  is  a  sworn  weighmaster 
of  the  weighing  and  inspection  bureau.  It  has  3  train  crews  and  27 
sectionmen.  The  only  station  building  is  a  joint  depot  at  Leachville. 
It  operates  a  "  passenger  service  "  over  the  track  from  Leachville  to 
Shaw,  with  "four  trains  daily"  that  meet  the  trains  of  the  trunk 
lines;  but  its  passenger  earnings  for  the  fiscal  year  1911,  as  reported 
to  the  Commission,  were  but  $1,181.37;  its  only  passenger  equipment 
shown  of  record  is  two  cabooses.  The  miscellaneous  freight  shown 
on  its  report  for  that  year  as  originating  on  its  line  was  462  tons  of 
grain  and  hay  and  132  tons  of  merchandise,  and  the  only  inbound 
traffic  was  237  tons  of  bituminous  coal.  The  volume  of  forest  prod- 
ucts for  the  same  year  aggregated  163,357  tons,  of  which  30,548  tons 
was  lumber.  There  are  said  to  be  several  independent  lumber  com- 
panies that  have  mills  along  the  main  track  south  of  Leachville,  but 
the  traffic  which  they  give  the  tap  line  is  apparently  inconsiderable, 
although  not  stated  of  record.  It  may  be  well  to  explain  that  this 
general  territory  is  honeycombed  with  the  tracks  of  tap  lines  already 
constructed  or  proposed  to  be  extended. 

Here  we  have  another  tap  line  owning  two  separate  pieces  of 
track  widely  separated,  which  are  connected  under  trackage  rights 
over  trunk  lines.  One  of  the  connecting  carriers  runs  immediately 
through  the  mill  plant,  but  makes  no  allowance  to  the  tap  line. 
The  rights  of  way  of  the  other  two  connecting  carriers  apparently  lie 
about  '2  miles  from  the  mill,  and  they  make  the  tap  line  an  allowance 
of  2  cents  per  100  pounds.    We  regard  this  as  unlawful    As  their 
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lumber  rates  extend  to  the  mill  they  may  under  section  15  reasonably 
compensate  the  lumber  company  for  switching  the  lumber  to  their 
lines,  but  only  if  the  distance  from  the  mill  to  the  trunk  line  rails 
is  in  excess  of  1.000  feet. 

GOULD   SOUTHWESTERN   RAILWAY. 

The  record  with  respect  to  the  Gould  Southwestern  Railway 
Company,  and  the  lumber  interests  with  which  it  is  or  has  been 
affiliated,  is  far  from  satisfactory.  The  impression  sought  to  be  con- 
veyed is  that  there  is  an  entire  absence  of  any  community  of  interest 
between  the  tap  line  and  any  lumber  company,  but  the  facts  appear- 
ing of  record  and  disclosed  by  our  own  investigations  by  no  means 
confirm  anv  such  assertion.  The  officers  of  the  Gould  Southwestern 
are  officers  of  a  large  lumber  manufacturing  and  selling  company 
at  Chicago.  The  record  indicates  that  previous  to  1906  a  corpora- 
tion known  as  the  Estabrook  Lumber  Company  operated  a  sawmill 
near  Gould,  Ark.,  which  was  sold  or  transferred  in  that  year 
to  the  Newhouse  Mill  &  Lumber  Company.  As  a  facility  in  the 
operation  of  the  mill  the  vendees  constructed  about  5  miles  of  track 
extending  southwest wardly  from  a  point  known  as  Bonner,  crossing 
and  connecting  with  the  Iron  Mountain  at  Gould,  and  terminating 
at  another  point  known  as  Webber.  This  track  was  turned  over  to 
a  corporation  formed  by  the  lumber  company  and  known  as  the 
Gould  Southwestern  Railway  Company,  having  a  capital  stock  of 
$51,000,  which  was  exchanged  for  the  right  of  way  and  distributed 
among  the  stockholders  of  the  lumber  company.  In  addition  to  this 
stock  the  tap  line  is  indebted  to  the  lumber  company  for  loans  ex- 
ceeding $100,000.  The  Newhouse  Company,  which  apparently  still 
controls  the  Gould  Southwestern,  claims  to  have  gone  out  of  the 
lumber  business  in  this  county,  leasing  its  mill  to  one  R.  L.  Muse, 
and  selling  its  company  store.  It  claims  also  to  have  disposed  of 
most  of  its  timber  holdings  in  that  vicinity  to  various  parties  having 
no  relation  to  the  lumber  company  or  the  tap  line.  In  other  words, 
the  Newhouse  Company  is  described  on  the  record  as  in  a  state  of 
liquidation,  having  permanently  retired  from  the  lumber  business. 
There  is  nothing  on  the  record  to  indicate  that  the  product  of  the 
mill  which  the  controlling  company  has  leased  to  Muse  is  not  mar- 
keted by  the  same  interest-  that  control  the  tap  line;  nor  is  there  a 
definite  statement  indicating  that  the  controlling  interests  do  not 
have  timber  holdings  that  will  be  reached  by  proposed  extensions 
of  the  tap  line  which  an*  referred  to  on  the  record. 

The  track  of  the  Gould  Southwestern  as  in  operation  at  the  date 
of  the  hearing  was  laid  from  Bonner  through  Gould  to  Star  City,  a 
total  di-t.°nee  of  17.C>  miles.     Its  equipment  consisted  of  two  loco- 
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motives,  a  combination  coach,  and  a  wrecking  outfit.  It  had  no  freight 
cars,  using  for  such  traffic  as  it  was  able  to  secure  the  cars  furnished 
by  the  trunk  line.  There  are  two  logging  trains  daily  in  each  direc- 
tion, operated  on  regular  schedules  and  carrying  from  800  to  1,000 
passengers  monthly.  More  than  90  per  cent  of  its  tonnage  during  the 
period  prior  to  the  hearing  was  forest  products,  the  remainder  being 
cotton,  other  agricultural  products,  and  general  merchandise.  Star 
City  is  a  town  of  several  hundred  inhabitants,  with  a  dozen  stores,  and 
there  are  one  or  two  other  small  villages  along  the  line,  the  inhab- 
itants depending  no  doubt  largely  on  the  sawmills  for  their  employ- 
ment. The  tap  line  charges  from  $5  to  $12  per  car  for  hauling  logs 
to  the  mill,  being  the  regular  Arkansas  scale.  On  shipments  from 
the  mill  operated  by  Muse,  which  is  within  one-eighth  of  a  mile  of 
Gould,  joint  rates  that  are  the  same  as  the  Iron  Mountain  publishes 
from,  its  local  station  at  Gould  are  applied,  and  an  allowance  of  2 
cents  is  made  therefrom  to  the  tap  line.  From  other  points  on  the 
tap  line  an  arbitrary  of  from  2  to  5  cents  per  100  pounds  is  added  to 
the  rate  published  by  the  Iron  Mountain  from  the  junction  point;  and 
the  tap  line  receives  the  entire  arbitrary  in  addition  to  the  2  cents 
allowed  out  of  the  earnings  of  the  Iron  Mountain.  In  other  words, 
the  seven  or  eight  mills  along  the  line  that  arc  described  as  inde- 
pendent pay  from  2  to  5  cents  per  100  pounds  more  than  the  mill 
leased  by  the  controlling  interest  to  Muse. 

In  this  ca>e  no  allowance  out  of  the  rate  may  be  made,  the  mill  of 
the  controlling  company  being  within  a  few  hundred  feet  of  the 
trunk  line. 

PRESCOTT  <&   NORTHWESTERN   RAILROAD. 

The  Prescott  &  Northwestern  Ilailroad  Company  is  an  example  of  a 
well-equipped  tap  line  which  does  a  substantial  outside  business,  only 
75  per  cent  of  its  traffic  being  that  of  the  Ozan  Lumber  Com- 
pany, with  which  it  is  affiliated.  The  tap  line  has  no  branches  and 
extends  from  Prescott,  Ark.,  where  it  connects  with  the  St.  Louis, 
Iron  Mountain  &  Southern  in  a  westerly  direction  for  about  40 
atf|^toftD0fflt  in  the  woods  where  it  meets  the  unincorporated 
^  the  lumber  company.  At  Tokio  (see  map,  post, 
W^  tlement  with  one  or  two  stores  and  less  than  100 

I  iother  incorporated  tap  line  that  is  a  party  to  the 

_s  known  as  the  Memphis,  Dallas  &  Gulf.    There 

-mall  settlements  along  the  Prescott  &  Northwest- 

l  which  has  a  population  of  100  people,  with  five 

iarmill,  gin,  and  canning  factory.    There  are  also 

lependent  sawmills  in  the  country  tributary  to 

•ing  their  logs  in  by  wagon ;  one  or  two  of  the 
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mills  also  haul  their  manufactured  lumber  several  miles  over  to  the 
tap  line  for  shipment.  The  principal  outside  industry  on  the  Pres- 
cott  &  Northwestern  is  a  peach  orchard  established  three  or  four 
years  ago,  having  2,000  acres  of  trees,  from  which  many  carloads  of 
peaches  were  shipped  during  the  past  year  to  St  Louis;  this  traffic  is 
developing  rapidly.  Seventy  carloads  of  cantaloupes  moved  out 
over  the  Prescott  &  Northwestern  in  1911.  It  is  the  assertion  that 
the  construction  of  this  line  has  resulted  in  building  up  several  small 
communities,  and  that  there  is  great  promise  of  future  agricultural 
development  along  its  line. 

The  Prescott  &  Northwestern  has  6  locomotives,  101  freight  cars, 
and  1  combination  passenger  and  baggage  car.  Most  of  the  equip- 
ment has  safety  appliances.  Its  road  is  substantially  and  perma- 
nently built,  with  54  and  G3  pound  rail  laid  on  gravel  ballast.  It  has 
one  or  two  station  buildings;  and  its  trains  are  dispatched  bjfc  tele- 
phone. There  are  four  section  gangs  and  two  train  crews.  It  em- 
ploys six  station  agents  on  commission,  of  whom  all  but  one  are 
storekeepers.  In  addition  to  carrying  the  mails  and  express  15,000 
passengers  were  transported  during  the  year  1910.  There  are  two 
trains  daily  in  each  direction,  one  a  mixed  train  and  the  other 
a  passenger  train,  which  from  Tokio  runs  over  the  Memphis,  Dal- 
las &  Gulf  for  7  miles  to  Nashville,  a  town  of  3,000  people. 
There  is  an  arrangement  by  which  the  lines  divide  the  revenues 
for  this  joint-passenger  service.  The  record  indicates  that  the 
tap  line  was  organized  in  1890,  the  mill  being  opened  at  the  same 
time,  and  8  or  9  miles  of  its  line  were  built  from  Prescott  out  into  the 
woods.  It  is  said,  however,  that  the  lumber  company  then  operating 
the  mill  had  no  direct  interest  in  the  road.  Financial  difficulties 
were  encountered,  however,  and  in  1892  the  tap  line  was  sold  to 
Bemis  &  Whitaker,  who  were  subsequently  bought  out  by  the  Ozan 
Lumber  Company.  The  tap  line  was  extended  to  its  present  termi- 
nus, known  as  Helbig,  about  the  year  1900. 

The  present  capitalization  of  the  Prescott  &  Northwestern  is 
$30,000,  having  been  reduced  from  $125,000.  It  has  no  bonds;  but 
it  is  indebted  to  the  Ozan  Lumber  Company  for  money  borrowed 
to  the  extent  of  $570,000.  of  which  $350,000  is  secured  by  a  mortgage. 
The  stockholders  of  the  two  companies  are  identical  and  hold  their 
shares  in  the  same  proportion.  It  is  admitted  that  the  tap  line  has 
been  financed  by  the  lumber  company,  and  they  have  the  same  prin- 
cipal oflirers.  The  bookkeeper  of  the  lumber  company  serves  the  tap 
line  as  auditor,  without  additional  salary. 

The  timber  holdings  of  the  Ozan  Lumber  Company  aggregate 
40,000  acres,  or  upward  of  250.000.000  feet,  and  were  acquired  be- 
tween the  years  U>U0  and  1MJ7.    The  mill  is  in  the  village  of  Prescott, 
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about  1,000  feet  from  the  right  of  way  of  the  Iron  Mountain;  but  the 
track  on  which  lumber  is  loaded  connects  with  the  tap  line  at  a  point 
which  for  convenience  is  referred  to  as  Dian.  The  logs*  Are  brought 
from  Helbig,  the  beginning  of  the  unincorporated  logging  .spurs,  to 
the  mill  by  the  tap  line  under  the  contract  rate  of  $1  per  1,000  feet, 
log  scale,  for  the  haul  of  41  miles.  The  charge  is  intended  also 
to  cover  rental  for  the  rails  and  fastenings  furnished  by  the  tap 
line  for  the  use  of  the  lumber  company  in  its  logging  spurs.  No 
bills  of  lading  or  other  shipping  papers  are  issued  for  the  move- 
ments of  the  logs  to  the  mill.  The  outbound  lumber  is  switched 
by  the  tap  line  from  the  mill  to  the  interchange  track  of  the  Iron 
Mountain,  a  distance  of  about  1,200  feet;  and  the  bills  of  lading 
issued  by  the  tap  line's  agent  show  Dian  as  the  point  of  origin.  So 
far  as  the  billing  is  concerned,  the  traffic,  therefore,  does  not  mov.e 
on  a  milling-in-transit  basis.  The  rates,  however,  from  Dian,  the 
mill  point,  are  the  same  as  from  Helbig,  at  the  farther  end  of  the  tap 
line,  and  are  the  same  as  the  Iron  Mountain  rates  from  the  junction 
point.  And  the  officials  of  the  tap  line  admit  that  its  division  of 
from  3£  to  G  cents  per  100  pounds  received  from  the  Iron  Mountain 
out  of  the  joint  rates  is  intended  also  to  take  care  of  the  cost  of 
hauling  the  logs  into  the  mill.  There  is  a  division  of  only  1  cent  on 
the  rate  to  Texas  points. 

In  moving  the  lumber  from  the  mill  of  the  proprietary  lumber 
company  to  the  Iron  Mountain  we  think  that  this  line  may  be  said 
to  perform  a  service  of  transportation,  or  a  switching  service,  for 
which  it  may  be  reasonably  compensated  out  of  the  rate.  It  is 
clear,  however,  that  the  divisions  allowed  are  altogether  beyond 
reason,  and  that  an  allowance  out  of  the  rate  of  $1.50  a  car  is  all  that 
lawfully  may  be  paid  by  the  trunk  line. 

CADDO   A   CHOCTAW   RAILROAD. 

We  are  definitely  advised  that  since  the  submission  of  this  pro- 
ceeding the  tap  line  known  as  the  Caddo  &  Choctaw  Railroad  has 
l>een  taken  over  by  the  Memphis,  Dallas  &  Gulf,  another  tap  line  that 
is  party  to  the  record  and  which  is  hereinafter  discussed.  We  shall 
therefore  make  only  a  brief  statement  of  the  principal  facts  shown  of 
record  with  respect  to  the  Caddo  &  Choctaw.  It  was  incorporated  in 
11>07,  and  the  first  4  miles  of  its  track  connecting  with  the  Iron 
Mountain  at  Kosboro,  Ark.,  and  extending  into  the  woods  was 
constructed.  In  addition  to  this  track,  the  Caddo  River  Lumber 
Company,  in  whose  interest  the  tap  line  was  incorporated  and  owned, 
had  an  unincorporated  logging  track  about  2  miles  in  length.  Sub- 
sequently extensions  of  the  tap  line  were  laid,  until  at  the  time  of  the 
hearing  it  had  about  14  miles  of  track  running  from  Rosboro  to  a 
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point  known  as  Cooper,  about  a  mile  and  a  half  from  a  town  of 
500  people  known  as  Daisy.  The  statement  on  the  record  was  that 
the  people  of  Daisy  were  moving  over  to  Cooper,  Each  holder  of 
two  shares  of  the  Caddo  River  Lumber  Company  held  one  share  in 
the  railroad  corporation.  The  latter  was  indebted  to  the  lumber 
company  in  a  sum  exceeding  $100,000  for  money  advanced  for  the 
construction  of  the  line. 

The  mill  of  the  lumber  company  was  about  one-fourth  of  a  mile 
from  the  Iron  Mountain  station  at  Rosboro.  It  had  at  the  time  of 
the  hearing  several  miles  of  unincorporated  logging  tracks  connect- 
ing with  the  tap  line  at  various  points.  The  tap  line  had  1  loco- 
motive and  18  cars,  used  chiefly  in  hauling  the  logs  to  the  mill,  for 
which  service  a  charge  of  50  cents  per  1,000  feet,  log  scale,  was  made 
against  the  lumber  company,  there  being  no  tariff  covering  the  charge. 
The  tap  line  also  switched  the  lumber  from  the  mill  to  the  Iron 
Mountain,  and  received  out  of  the  earnings  of  that  company  a  divi- 
sion of  4  cents  per  100  pounds,  except  to  a  limited  territory,  where 
the  division  was  only  2  cents.  On  shipments  to  points  within  the 
state  of  Arkansas  the  tap  line's  charge  of  4  cents  was  added  to  the 
rate  of  the  Iron  Mountain,  there  being  no  joint  rate. 

The  record  indicates  that  no  logs  were  hauled  for  others  than  the 
controlling  company,  but  there  were  a  few  outside  shippers  of  staves, 
etc.  Out  of  its  total  traffic  of  150,000  tons  for  the  fiscal  year  ending 
June  30,  1910,  more  than  05  per  cent  was  the  logs  and  lumber  of  the 
proprietary  company.  Very  little  merchandise  freight  was  handled 
and  no  charge  was  assessed  on  less-than-carload  movements.  There 
were  two  or  three  carloads  of  fertilizer,  cottonseed  meal,  and  cake.  A 
single  log  train  was  run  daily  in  each  direction,  on  which  passengers 
were  permitted  to  ride  at  their  own  risk,  without  charge.  Out  of  the 
aggregate  earnings  of  $19.G88.fi2  for  the  fiscal  year  1909,  only  $27.96 
accrued  on  traffic  in  which  the  lumber  company  was  not  directly  inter- 
ested. The  following  year  the  operating  revenue  was  §24,550.53.  It 
files  annual  reports  with  the  Commission. 

As  its  facilities  and  practices  are  described  on  the  record,  it  is 
apparent  that  the  Caddo  &  Choctaw  whs  nothing  more  or  less  than 
a  facility  of  the  plant  of  the  Caddo  River  Lumber  Company. 

In  disposing  of  its  ownership  of  this  tap  line  the  Caddo  River 
Lumber  Company  reserved  a  trackage  right  over  it  for  its  own  log- 
ging trains,  and  in  this  manner  the  lumber  company  continues  to 
haul  log-  from  its  forest  to  its  mill.  That  is  our  information,  and  we 
do  not  understand  that  it  receives  any  allowance  out  of  the  rate.  If, 
as  probably  is  the  ca>e.  the  Memphis,  Dallas  &  Gulf  switches  the 
lumlwr  from  the  mill  to  the  Iron  Mountain  rails,  it  is  entitled  to  re- 
ceive for  the  service  nothing  beyond  a  reasonable  switching  charge, 
which  we  fix  at  $1.50  a  car. 
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MEMPHIS,  DALLAS  &  GULF  RAILROAD. 

The  Memphis,  Dallas  &  Gulf  Railroad  Company  is  controlled, 
through  the  ownership  of  practically  its  entire  capital  stock,  by  the 
stockholders  of  the  Graysonia  &  Nashville  Lumber  Company;  but 
the  railroad  corporation  has  separate  officers  who  are  not  employed 
by  the  lumber  company,  with  the  exception  of  its  traffic  manager, 
who  receives  no  salary  from  the  railroad  and  is  general  manager  of 
the  lumber  company.  It  was  incorporated  in  1906  as  the  Memphis, 
Paris  &  Gulf,  the  corporate  name  being  changed  on  June  1,  1910, 
when  it  took  over  the  operation  of  two  other  tap  lines  known,  re- 
spectively, as  the  Antoine  Valley  Railroad  and  the  Ultima  Thule, 
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Arkadelphia  &  Mississippi  Railway.  The  tracks  of  the  three  tap  lines 
that  art*  now  consolidated  and  known  as  the  Memphis,  Dallas  &  Gulf 
are  separate  and  disconnected,  but  form  a  part  of  a  single  proposed 
route.  They  are  shown  on  the  map  herewith  and  may  be  briefly  de- 
scribed and  their  history  stated  as  follows: 

The  Memphis,  Paris  &  Gulf,  prior  to  1910,  consisted  of  about  41 
miles  of  track  extending  in  a  northwesterly  direction  from  Ashdown, 
Ark.,  through  Nashville  and  Tokio  to  Murfreesboro.  It  connected 
with  the  Kansas  City  Southern  and  Frisco  at  Ashdown,  with  the  Iron 
Mountain  at  Nashville,  and  at  Tokio  with  the  Prescott  &  Northwest- 
ern, another  tap  line  which  is  a  party  to  this  record.    The  construc- 
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tion  of  the  track  from  Ashdown  to  Nashville  was  apparently  begun 
early  in  1906 ;  but  the  15  miles  from  Nashville  to  Murfreesboro  was 
not  laid  until  1908.  The  Memphis,  Paris  &  Gulf  was  controlled  by  the 
Nashville  Lumber  Company,  which  had  a  large  mill  on  its  tracks  at 
Nashville,  about  one-half  mile  from  the  junction  with  the  Iron  Moun- 
tain. The  timber  holdings  of  that  company  west  of  Nashville  were 
quite  extensive,  and  it  had  many  miles  of  logging  tracks  connecting 
with  the  incorporated  road  at  various  points. 

The  Antoine  Valley  Railroad  Company  was  controlled  by  the 
Grayson-McLeod  Lumber  Company,  and  was  operated  in  the  in- 
terest of  its  mill  at  Graysonia,  Ark.  The  track  connected  with  the 
Iron  Mountain  at  that  point  and  extended  several  miles  through  the 
land  and  timber  of  the  controlling  company.  We  understand  that 
the  title  to  the  railroad  right  of  way  was  vested  in  the  lumber  com- 
pany. The  mill  was  within  one-half  mile  of  the  Iron  Mountain,  and 
the  tap  line  switched  the  lumber  for  that  distance.  It  received  a 
division  from  the  trunk  line  of  from  2  to  5  cents  per  100  pounds.  It 
did  not  haul  the  logs  to  the  mill. 

The  same  interests  that  owned  the  Antoine  Valley  also  controlled 
the  Ultima  Thule,  Arkadelphia  &  Mississippi  Railway,  which  had 
about  17  miles  of  track  connecting  with  the  Iron  Mountain  at  Dale- 
ville,  near  Arkadelphia,  Ark.,  and  extended  eastward  to  a  point 
known  as  Fairview.  The  mill  of  the  Grayson-McLeod  interests  when 
in  operation  several  years  ago  was  at  Dale  ville,  but  it  was  dismantled 
and  apparently  removed  to  Graysonia  when  the  yellow-pine  timber 
was  cut  out,  the  only  mills  remaining  on  the  Ultima  Thule  tap  line 
being  hardwood  mills  that  are  apparently  not  owned  or  controlled 
by  the  Grayson  interests. 

In  the  summer  of  1910  the  Nashville  Lumber  Company  and  the 
Grayson-McLeod  Lumber  Company  were  consolidated  as  the  Gray- 
sonia-Nashville  Lumber  Company,  and  at  the  same  time  the  Memphis, 
Dallas  &  Gulf  took  over  the  operation  of  the  tap  lines  described. 
The  consolidated  tap  line  us  described  on  the  record  consisted  at  the 
date  of  the  hearing  of  the  three  detached  sections  of  track  already 
described,  being  respectively  41,  6,  and  17  miles  in  length;  the  inter- 
vening gaps  are  "under  construction,"  as  is  stated.  The  owners 
have  in  contemplation,  as  they  assert,  an  extension  of  the  line  for 
about  190  miles  south  west  ward  to  Dallas,  and  to  the  north  it  has 
approached  within  200  miles  of  Memphis.  It  also  announces  the 
intention,  expressed  by  most  of  the  tap  lines  on  the  record,  of  build- 
ing into  Hot  Springs,  Ark. 

The  Commission  is  advised  that  since  the  hearing  the  Memphis, 
Dallas  &  Gulf  has  acquired  two  other  properties,  one  being  the 
logging  road  of  the  Clark  Lumber  Company,  known  as  the  Glen- 
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wood,  Hot  Springs  &  Western  Railroad,  and  extending  for  20 
miles  southward  from  a  point  near  Hot  Springs.  It  has  also  pur- 
chased the  Caddo  &  Choctaw  Railroad,  the  track  and  operations  of 
which  are  hereinbefore  described.  The  intention  of  the  Memphis, 
Dallas  &  Gulf  in  absorbing  these  two  roads  is  said  to  be  to  connect 
them  up  with  its  own  line  and  thus  accomplish  its  desire  t#  get  into 
Hot  Springs. 

In  addition  to  its  officers,  the  Memphis,  Dallas  &  Gulf  claims  to 
have  5  clerks,  10  station  agents,  6  train  crews,  46  track  men,  and  a 
number  of  other  employees.  It  is  said  that  none  of  its  agents  are 
employed  by  the  lumber  company.  It  has  station  buildings  at  seven 
points  on  its  disconnected  lines. 

The  equipment  consists  of  5  locomotives,  4  passenger  cars,  9  freight 
cars,  and  5  other  cars.  The  controlling  lumber  company  itself  owns 
and  operates  4  locomotives  and  about  130  cars.  The  tap  line  runs 
two  trains  daily  in  each  direction  between  Ashdown  and  Murfrees- 
boro  on  which  passengers  are  carried;  the  record  does  not  indicate 
whether  lumber  and  other  freight  moves  in  the  same  trains.  The 
Prescott  &  Northwestern  apparently  runs  a  single  train,  carrying 
passengers,  over  this  tap  line  under  trackage  rights  between  Tokio 
and  Nashville,  the  Memphis,  Dallas  &  Gulf  receiving  one-third  of  the 
passenger  earnings.  A  single  "  mixed  train  "  is  operated  daily  over 
the  track  formerly  known  as  the  Ultima  Thule  tap  line,  on  which 
a  few  passengers  are  apparently  carried.  The  only  service  over  what 
was  formerly  the  Antoine  Valley  is  logging  trains,  which  seem  to  be 
run  irregularly. 

The  annual  report  for  1910  indicates  a  passenger  revenue  of 
$24,488.54;  express  revenue,  $1,283.79;  and  mail,  $1,623.30.  During 
the  same  year  the  aggregate  freight  movement  was  446,894  tons,  of 
which  177,388  tons  were  forest  products.  These  figures  include  the 
logs  hauled  by  the  lumber  company  itself  under  trackage  rights. 
The  proprietary  company  supplied  35,202  tons  of  forest  prod- 
ucts and  about  130,000  tons  of  logs.  Sand  and  gravel  aggregat- 
ing 250.080  tons  were  taken  from  a  pit  owned  by  the  tap  line  and  sold 
by  it  to  connecting  carriers;  about  80  per  cent  of  the  inbound  coal 
movement,  amounting  to  5,272  tons,  was  consigned  to  the  railroad 
company  itself.  Steel  rails  weighing  204  tons  were  handled  on  ac- 
count of  the  lumber  company  for  use  in  its  spurs.  The  outside 
tonnage  included  7,090  tons  of  lumber  for  others  than  the  proprietary 
company,  and  a  small  amount  of  other  freight,  the  total  outbound 
movement  of  agricultural  products  being  3.657  tons.  The  figures 
given  are  all  for  the  year  ending  June  30, 1910,  and  as  the  consolida- 
tion  of  the  three  companies  did  not  take  place  until  June  1  of  that 
year  the  figures  practically  relate  only  to  what  was  formerly  the 
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Memphis,  Paris  &  Gulf.  The  report  to  the  Commission  for  the  fiscal 
year  ending  June  30,  1911,  during  which  the  entire  property  was  op- 
erated by  this  company,  indicates  an  aggregate  freight  movement 
of  167,939  tons,  of  which  forest  products  comprised  86,966  tons,  or 
about  52  per  cent;  there  were  55,600  tons  of  sand  and  gravel  and 
5,850  tons  of  coal.  The  outbound  movement  of  cotton  and  other 
products  of  agriculture  amounted  to  6.383  tons. 

The  lumber  company  has  about  30  miles  of  unincorporated  logging 
tracks  connecting  with  the  tap  line  at  various  points,  particularly  at 
Schaal  and  Matthews,  on  the  original  Memphis,  Paris  &  Gulf.  It 
also  has  trackage  rights  for  the  operation  of  its  logging  trains  over 
the  tap  line  to  the  mill  at  Nashville,  paying  therefor  a  wheelage 
charge,  which  was  formerly  $5  per  car,  but  was  reduced  to  50  cents 
per  car  on  June  1,  1910.  The  lumber  company  therefore  loads  the 
logs  on  the  logging  spurs  in  the  woods  and  hauls  them  all  the  way  to 
the  mill,  paying  the  tap  line  50  cents  per  car  for  the  privilege  of  using 
its  tracks.  The  tap  line  has  never  hauled  logs  for  the  lumber  com- 
pany, but  does  so  for  some  independent  producers.  The  tap  line 
switches  the  empty  and  loaded  cars  for  lumber  movement  between 
the  mill  at  Nashville  and  the  interchange  track  with  the  Iron  Moun- 
tain, a  distance  of  about  one-half  a  mile.  In  the  case  of  traffic 
moving  out  over  the  Kansas  City  Southern  it  hauls  the  cars  a  distance 
of  27  miles  to  Ashdown.  The  traffic  from  the  Nashville  mill  is 
divided  about  equally  between  the  two  trunk  lines,  which  allow  the 
same  divisions,  varying  from  4  to  6J  cents  per  100  pounds,  out  of 
their  rates  on  yellow-pine  lumber. 

In  view  of  the  extent  of  the  passenger  traffic  over  the  Nashville 
division,  the  volume  of  the  outside  freight  traffic  over  that  discon- 
nected part  of  this  tap  line  is  surprisingly  small.  For  the  service  of 
the  tap  line  in  handling  the  products  of  the  mill  at  Nashville  the 
Iron  Mountain  may  allow  it  out  of  the  rate  a  switching  charge  of 
$2:  the  connecting  carriers  at  Ashdown  may  allow  it  out  of  the  rate 
divisions  not  exceeding  2  cents  per  100  pounds. 

The  lumber  company  also  has  private  logging  tracks  connecting 
with  the  Antoine  Valley  division  of  the  tap  line  at  Graysonia  and 
Leard.  The  logs  are  hauled  by  the  lumber  company  to  the  mill  at 
Graysonia  in  the  same  way  and  under  the  same  trackage  charge  as 
applies  in  connection  with  the  mill  at  Nashville.  The  tap  line 
switches  the  lumber  from  the  mill  at  Graysonia  for  a  distance  of 
about  500  feet  to  the  Iron  Mountain,  which  pays  it  an  allowance  of 
from  4  to  (»i  cents  per  100  pounds.  We  do  not  understand  from  the 
record  that  any  outside  traffic  moves  over  these  tracks. 

The  allowances  paid  on  the  movement  of  lumber  from  this  mill 
we  reio.nl  as  wholly  unlawful  under  the  principles  announced  in  the 
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original  report.  No  allowance  at  all  may  properly  be  paid  on  the 
lumber  of  this  mill. 

As  heretofore  stated,  the  proprietary  company  has  no  yellow-pine 
mill  on  the  so-called  Ultima  Thule  division,  but  there  are  several 
hardwood  mills  on  that  track,  which  have  the  benefit  of  the  junction- 
point  rate  from  their  mills  to  certain  destinations,  but  to  other  terri- 
tory have  to  pay  an  arbitrary  over  the  rate  of  the  trunk  line,  the 
additional  charge  amounting  in  some  cases  to  as  much  as  5  cents. 

The  tap  line  also  interchanges  a  considerable  tonnage  of  lumber 
with  the  Prescott  &  Northwestern  at  Tokio.  On  such  traffic  received 
from  the  other  tap  line  the  Memphis,  Dallas  &  Gulf  has  a  division  of 
2  cents  per  100  pounds  for  the  haul  over  its  line. 

We  have  already  referred  to  the  acquisition  by  the  Memphis,  Dallas 
&  Gulf  of  the  incorporated  tap  line  of  the  Caddo  Lumber  Company, 
known  as  the  Caddo  &  Choctaw  Railroad,  and  of  the  unincorporated 
line  of  the  Clark  Lumber  Company,  named  the  Glenwood,  Hot 
Springs  &  Western.  The  vendors  of  these  properties,  by  a  formal 
agreement  with  the  Memphis,  Dallas  &  Gulf,  reserved  to  themselves 
the  privilege  of  operating  logging  trains  over  the  tracks  in  question 
at  a  charge  of  50  cents  per  carload.  This  arrangement  has  appar- 
ently become  effective;  if  so,  it  is  unlawful.  We  do  not  understand 
that  a  shipper  may  have  a  preference  over  other  shippers  in  the 
use  of  a  line  that  claims  to  be  a  common  carrier. 

CRITTENDEN   RAILROAD. 

The  stockholders  of  the  Crittenden  Lumber  Company  own  $143,000 
of  the  capital  stock  of  the  Crittenden  Railroad  Company,  which 
aggregates  $150,000.  Part  of  the  remainder  is  held  by  persons  in  one 
way  or  another  connected  with  the  lumber  company,  but  stock 
amounting  to  $5,000  is  owned  by  the  president  of  the  tap  line,  who 
was  formerly  interested  in  the  mill,  but  who  claimed  at  the  time  of 
the  hearing  to  have  no  interest  of  any  kind  in  the  lumber  company 
or  in  any  other  industry  served  by  the  tap  line  or  in  its  vicinity. 
The  lumber  company  owns  about  75  per  cent  of  the  timberland  tribu- 
tary to  the  tap  line. 

The  track  of  the  Crittenden  Railroad  Company  extends  from 
Karle,  a  point  on  the  Iron  Mountain  about  25  miles  west  of  Memphis, 
southward  for  15  miles  to  a  connection  with  the  Rock  Island,  at  Heth, 
and  then  a  mile  or  two  beyond.  There  are  3  or  4  miles  of  logging 
spurs  and  sidetracks.  It  was  incorporated  in  August,  1905,  when  7 
or  8  miles  were  already  in  operation  as  a  private  logging  road,  the 
constructing  of  the  line  having  been  begun  by  the  lumber  company 
as  long  ago  as  1809;  the  track  was  built  into  Heth  in  1908.  The  tap 
line  has  2  locomotives,  3  box  cars,  1  flat  car,  and  19  logging  cars.    It 
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hauls  the  logs  from  the  forest  to  the  mill,  which  is  about  2$  miles 
south  of  Earle,  charging  the  lumber  company  $5  per  car.  The  mill 
manufactures  hardwood  only,  and  its  product  moves  in  about  equal 
proportions  over  the  two  trunk  lines,  the  haul  over  the  tap  line  to  the 
Iron  Mountain  being  about  2$  miles  and  to  the  Rock  Island  over  13 
miles.  Each  of  the  trunk  lines  makes  an  allowance  of  2  cents  per 
100  pounds  out  of  its  rates  to  Memphis,  Cairo,  St.  Louis,  and  Kansas 
City.  On  shipments  moving  to  points  where  there  are  no  divisions 
in  effect  the  tap  line  makes  a  local  charge  in  addition  to  the  rate  of 
the  trunk  line. 

There  are  said  to  be  seven  manufacturing  plants  served  by  the 
tap  line  in  which  neither  the  Crittenden  Lumber  Company  nor  the 
owners  of  the  tap  line  have  any  interest;  the  tap  line  charges  the 
regular  local  rates  for  the  movement  of  logs  to  these  independent 
mills.  It  is  also  claimed  that  less  than  75  per  cent  of  the  entire 
traffic  is  supplied  by  the  controlling  lumber  company.  Passengers 
are  carried  free  in  the  caboose.  For  the  fiscal  year  ending  June  30, 
1910,  the  aggregate  freight  moving  was  78,805  tons,  of  which  55,719 
tons  was  logs,  lumber,  and  coal  for  the  Crittenden  Lumber  Com- 
pany, and  23.186  tons  was  merchandise  and  other  commodities  han- 
dled for  the  public,  as  is  said.  It  is  of  interest  to  observe,  however, 
that  a  substantial  portion  of  the  outside  tonnage  claimed  by  the  tap 
line  originated  at  or  was  destined  to  the  town  of  Earle,  which  is 
served  by  the  Iron  Mountain.  In  other  words,  the  Bock  Island,  in 
connection  with  the  tap  line,  now  divides  with  the  Iron  Mountain 
the  traffic  of  the  town  of  Earle.  For  example,  one  of  the  witnesses 
on  the  hearing  was  a  merchant  at  Earle,  whose  cotton  gin  is  on  a 
sidetrack  connecting  with  the  Iron  Mountain.  He  drays  a  consid- 
erable quantity  of  cotton  to  the  tracks  of  the  Crittenden  Railroad, 
and  the  cars  are  then  routed  through  Heth  and  over  the  Rock  Island 
to  Memphis. 

The  tap  line  files  annual  reports  with  the  Commission,  but  the 
information  given  is  far  from  complete;  and  the  record  indicates 
that  its  accounts  are  not  kept  in  accordance  with  the  regulations  of 
the  Commission. 

In  this  case  we  think  that  an  allowance  out  of  the  rate  of  2  cents 
jxt  KM)  pounds  on  the  product  of  the  mill  may  lawfully  be  made  to 
the  tap  line  bv  the  Rock  Island  and  that  for  its  short  switching 
service  to  the  Iron  Mountain  rails  the  latter  may  lawfully  allow  a 
switching  charge  of  S3. 

WILSON  NORTHERN  RAILWAT. 

The  Wilson  Northern  Railway  was  originally  constructed  as  a  pri- 
vate logging  road  extending  from  the  sawmill  situated  at  a  point  now 
known  as  Wilson,  Ark.,  about  1  mile  from  the  Mississippi  River. 
northward  for  10  miles  into  the  timber.  There  was  at  that  time  no 
trunk  line  in  the  vicinity.    The  Frisco  was  subsequently  extended 
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through  and  is  now  joined  by  the  tap  line  at  Wilson.  In  addition 
to  the  10  miles  just  mentioned  the  record  states  that  the  tap  line  op- 
erates about  7£  miles  of  track  extending  northward  from  its  own  ter- 
minus to  a  connection  with  the  Jonesboro,  Lake  City  &  Eastern  at 
Ross.  This  track  was  owned  by  Moore  &  McFerren,  a  lumber  firm, 
and  has  been  purchased  by  the  Wilson  Northern  since  the  hearing. 
The  tap  line  also  has  trackage  rights  over  the  Frisco  for  a  distance 
of  about  21  miles  from  Deckerville  to  Wilson,  paying  the  Frisco  $4 
per  loaded  car  and  $2  per  loaded  truck.  The  equipment  consists  of 
3  locomotives,  1  caboose,  2  box  cars,  and  15  flat  cars. 

The  Wilson  Northern  Railway  Company  was  incorporated  in  De- 
cember, 1904,  with  a  capital  stock  of  $100,000,  which  is  held  by  the 
same  persons  who  owned  the  stock  of  Lee,  Wilson  &  Company,  which 
operates  the  mill  at  Wilson.  The  two  companies  have  the  same  prin- 
cipal officers. 

The  tap  line  hauls  the  logs  from  the  point  of  loading  on  its  own  track 
or  from  the  spurs  on  the  Frisco  near  Deckerville  to  the  mill.  The  mill 
is  reached  by  a  spur  track  about  a  mile  and  a  half  long,  owned  by 
the  Frisco,  and  the  tracks  of  the  tap  line  do  not  reach  the  mill. 
Nevertheless  the  tap  line,  as  a  matter  of  fact,  switches  the  lumber  over 
the  spur  track  to  the  point  from  which  it  is  actually  taken  by  the 
Frisco  engines.  The  record  does  not  describe  any  movements  of  lum- 
ber from  the  mill  northward  over  the  line  of  the  tap  line,  and  the 
track  formerly  owned  by  Moore  &  McFerren  to  Ross;  and  apparently 
shipments  were  not  routed  that  way  prior  to  the  hearing.  The  Frisco 
allows  the  tap  line  2  and  3  cents  per  100  pounds  out  of  the  joint  rates, 
which  are  the  same  from  points  on  the  tap  line  as  from  the  junction 
point  with  the  Frisco,  except  from  Ross,  where  the  rate  is  one-half 
cent  higher,  the  division  of  the  tap  line  being  increased  by  that 
amount.  In  addition  to  these  allowances  out  of  the  trunk  line's  earn- 
ings the  tap  line  charges  the  lumber  company  2  cents  per  100  pounds 
for  hauling  the  logs  to  the  mill. 

At  the  time  of  the  hearing  the  Wilson  Northern  did  not  carry  pas- 
sengers, mail,  or  express  matter.  Mention  is  made  on  the  record  of 
a  small  independent  sawmill  and  a  manufacturer  of  staves  and 
heading.  Out  of  a  total  movement  of  85,635  tons  during  the  fiscal 
year  1010,  the  volume  of  logs  and  lumber  amounted  to  81,780  tons,  of 
which  about  85  per  cent  was  furnished  by  the  proprietary  company. 
There  were  4,253  tons  of  merchandise  and  agricultural  products,  a 
substantial  portion  of  which  was  doubtless  consigned  to  the  store  of 
the  lumber  company,  although  there  are  one  or  two  independent 
stores  on  the  line. 

We  are  advised  that  on  September  15,  1911,  the  Wilson  Northern 
was  leased  to  the  Jonesboro,  Lake  City  &  Eastern  Railroad  Com- 
pany, by  which  it  is  now  operated,  the  rental  reserved  by  its  owners 
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being  $12,000  per  annum.  The  Jonesboro,  Lake  City  &  Eastern  has 
over  100  miles  of  road,  operates  regular  passenger  trains,  and  has  a 
general  freight-train  movement  under  tariffs  filed  with  the  Com- 
mission. We  had  not  understood  that  the  tap-line  question  had  any 
application  to  it  Nevertheless,  it  has  failed  to  make  annual  reports 
to  the  Commission.  It  is  apparent  that  the  situation  with  respect  to 
these  lines  needs  further  examination;  and  we  shall  withhold  an- 
nouncement of  any  conclusion  respecting  the  Wilson  Northern  or 
the  tracks  formerly  operated  by  it  We  shall  look  to  the  trunk  lines, 
however,  to  give  effect  to  the  general  views  that  we  have  expressed 
in  this  proceeding. 

MANILA   &  SOUTHWESTERN   RAILWAY. 

The  Manila  &  Southwestern  Railway  Company  is  apparently 
owned  by  four  brothers,  named  Taylor,  who  bought  the  property  in 
at  a  foreclosure  sale  in  1907  for  an  amount  approximating  $28,000. 
The  record  indicates  that  they  had  previously  advanced  the  money 
used  in  its  construction.  Two  of  the  brothers  seem  to  have  acquired 
at  the  same  time  a  sawmill  at  Lunsford,  Ark.,  at  the  northern  end 
of  the  tap  line,  while  the  other  brothers  have  extensive  farms  on  the 
line.  The  track  is  five  miles  in  length  and  extends  from  Lunsford 
to  Herman,  where  it  connects  with  the  Frisco.  In  addition  to  the 
mill  at  Lunsford,  which  is  of  comparatively  small  capacity  and  which 
was  closed  down  from  1907  to  1909,  there  is  a  cooperage  plant  on 
the  tap  line  about  1,000  feet  from  its  connection  with  the  Frisco; 
and  there  is  another  small  sawmill  about  one-half  mile  from  Herman. 

The  tap  line  has  one  locomotive,  a  flat  car,  and  a  caboose,  which 
make  a  regular  daily  round  trip.  Passengers  are  carried,  but  the 
record  gives  no  indication  whether  fares  are  paid  or  of  the  revenues 
from  that  source. 

The  tap  line  does  not  file  annual  reports  with  the  Commission  and 
we  have  little  information  respecting  its  traffic.  The  statement  made 
on  the  record  is  that  during  the  year  1909  the  Taylor  interests  sup- 
plied only  10  per  cent  of  the  traffic.  During  a  considerable  portion 
of  that  year  their  mill  was  closed  down.  During  the  first  six  months 
of  the  calendar  year  1910  a  statement  filed  of  record  shows  the  move- 
ment of  15.584  tons  of  logs,  1,927  tons  of  lumber,  about  140  tons  of 
merchandise,  and  8  tons  of  cottonseed.  We  are  not  told  what  pro- 
portion of  this  traffic  was  furnished  by  those  not  interested  in  the 
tap  line,  nor  does  the  record  indicate  whether  there  are  logging  spurs 
or  the  manner  in  which  the  logs  reach  the  mill-  It  is  stated,  how- 
ever, that  some  logs  are  moved  by  the  tap  line  to  Herman  and  thence 
by  the  Frisco  to  Nettleton  and  other  points,  where  they  are  manu- 
factured.   The  tap  line  receives  from  the  Frisco  a  division  of  2  cents 
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per  100  pounds  out  of  the  rates  on  lumber  and  1  cent  per  100  pounds 
on  logs  and  stave  bolts.  On  merchandise  and  cottonseed  a  local 
charge  is  made  by  the  tap  line  for  the  haul  to  the  junction. 

This  tap  line  has  not  recognized  itself  as  a  common  carrier  under 
the  act  to  regulate  commerce  to  the  extent  of  filing  an  annual  report 
with  the  Commission.  Until  it  has  complied  with  the  provisions  of 
the  act  and  we  are  more  fully  informed  with  respect  to  its  opera- 
tions we  shall  hold  that  it  has  not  shown  that  it  may  lawfully  receive 
divisions  out  of  the  through  rate  on  the  traffic  of  its  proprietors  and 
others  affiliated  in  its  ownership  and  operation. 

DE  QUEEN  A   EASTERN  RAILROAD. 

The  stockholders  of  the  Dierks  Lumber  &  Coal  Company  own  nine- 
tenths  of  the  capital  stock  of  the  De  Queen  &  Eastern  Railroad  Com- 
pany, and  the  two  companies  have  practically  the  same  officers.  The 
tap  line  was  incorporated  in  1900  and  the  two  companies  were  in  their 
origin  one  and  the  same  investment,  and  have  so  continued  to  the 
present  time,  the  railroad  being  built  as  a  facility  in  the  lumbering 
operations.  The  book  value  of  the  road  is  said  to  approximate 
$600,000  and  capital  stock  is  outstanding  to  the  amount  of  $593,700. 
When  the  mill  w&s  opened,  in  1902,  about  8  miles  of  the  track  had 
been  laid.  As  described  on  the  record,  the  tap  line  consists  of  about 
27  miles  of  main  track  connecting  with  the  Kansas  City  Southern  at 
De  Queen,  Ark.,  extending  southeasterly  to  a  point  known  as  Locks- 
burg,  and  thence  northeasterly  to  its  terminus  at  Dierks.  There 
are  also  about  15  miles  of  logging  spurs  and  sidings,  and  the  tap  line 
has  steel  sufficient  for  about  30  miles  of  logging  spurs.  The  tap  line 
claims  to  have  four  station  buildings  along  its  line,  costing  about 
$1,000  each,  with  a  building  used  as  its  general  office  at  De  Queen. 
It  also  has  track  scales  for  weighing  carload  shipments  and  shops  for 
repairing  its  equipment.  There  are  5  locomotives,  3  box  cars,  74 
flat  cars,  and  20  other  cars,  and  in  addition  2  log  loaders.  The 
tap  line  has  5  station  agents,  1  train  crew,  and  a  number  of  track 
and  shop  men.  It  is  said  that  none  of  its  employees  work  for  the 
lumber  company.  But  the  salaries  paid  by  the  tap  line  to  its  offi- 
cials, who  are  also  officials  of  the  lumber  company,  aggregate  $650 
per  month. 

The  yellow-pine  sawmill  of  the  controlling  company  was  formerly 
located  at  De  Queen,  within  one-quarter  mile  of  the  tracks  of  the 
Kansas  City  Southern,  but  it  was  destroyed  by  fire  about  a  year  pre- 
vious to  the  hearing.  The  statement  made  of  record  is  that  the  mill 
will  be  rebuilt  when  the  condition  of  the  lumber  market  improves. 
The  proprietary  company  also  has  a  small  hardwood  mill,  which 
was  shut  down  shortly  after  the  burning  of  the  yellow-pine  mill.    It 
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is  said  that  there  are  also  six  independent  sawmills  along  the  line 
and  five  cotton  gins.  The  capacity  of  these  mills  is  not  stated,  bat 
seems  to  be  small.  There  are  five  towns  or  settlements  along  the 
line,  having  a  population  of  three  or  four  hundred  each,  with  one 
or  two  stores;  one  is  a  county  seat  The  tap  line  carries  passengers. 
mail,  and  express,  its  revenues  from  that  traffic  aggregating  about 
$7,000  for  the  fiscal  year  1910.  Its  freight  revenues  for  the  same 
year  aggregated  $46,603.76.  The  freight  moved  consisted  of  49,217 
tons  of  lumber  and  forest  products  and  5,301  tons  of  other  commo- 
dities. The  tonnage  of  lumber  represented  the  shipments  that  had 
accumulated  before  the  mill  was  burned  together  with  about  two 
months'  supply  of  logs  for  the  hardwood  mill.  At  the  time  of  the 
hearing  very  little  lumber  was  left  at  the  mill  for  movement. 

When  the  mill  was  in  operation  the  practice  was  for  the  tap  line 
to  load  the  logs  on  the  logging  spurs,  making  a  charge  of  $l.i>5  per 
car  against  the  lumber  company;  the  tap  line  set  up  an  additional 
charge  of  $6  per  car  for  hauling  the  logs  over  the  spurs  to  the  junc- 
tion with  its  main  track,  including  the  maintenance  of  the  spun: 
and  without  charge  against  the  lumber  company  the  tap  line  hauled 
the  logs  over  its  main  track  to  the  mill.  It  also  switched  the  lumber 
from  the  mill  to  the  trunk  line,  a  distance  of  about  a  quarter  of  a 
mile.  The  trunk  line  allowed  out  of  its  rates  on  yellow-pine  lumber 
divisions  varying  from  2  to  6  cents  per  100  pounds,  the  average 
allowance  actually  made  approximating  4  cents.  The  rates  from 
points  on  the  tap  line,  however,  are  2  cents  higher  than  the  rate 
of  the  trunk  line  from  the  junction  point,  so  that  the  net  allowance 
runs  up  to  4  cents  or  less,  the  average  net  allowance  being  about 
2  cents.  No  arbitrary  is  added  to  the  junction  point  rate  to  make 
the  rates  from  points  on  the  tap  line  on  hardwood  lumber. 

We  are  not  advised  whether  the  mill  has  been  rebuilt  and  is  again 
in  operation.  But  if  so,  no  division  should  be  made  on  its  products 
in  excess  of  a  reasonable  switching  charge,  which  we  fix  at  $1.50 
per  car. 

CENTRAL  RAILWAY  OF  ARKAK8AS. 

The  Central  Railway  Company  of  Arkansas  was  incorporated  in 
January,  1906,  with  a  capital  stock  of  $2,600,000.  Its  charter  de- 
scribes a  line  130  miles  in  length  terminating  at  or  near  Hot  Springs, 
Ark.;  but  as  actually  completed  in  1907  it  terminates  at  a  point 
known  as  Brizi,  Ark.,  about  13  miles  from  its  other  terminus  at 
Ola,  where  it  connects  with  the  Rock  Island.  Only  10  per  cent 
of  the  authorized  capital  is  outstanding,  that  amount  haying  been 
issued  to  the  Fort  Smith  Lumber  Company,  which  furnished  the 
funds  for  building  the  track  and  purchasing  the  equipment,  and  faj 
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which  the  stock  was  transferred,  apparently  as  a  dividend,  to  its  own 
stockholders.  The  mill  of  the  lumber  company  is  at  Plainview,  on 
the  tap  line  7  miles  from  its  junction  with  the  Bock  Island.  The  lum- 
*  ber  company  has  an  unincorporated  logging  track  extending  into  its 
timber  from  a  point  intermediate  between  the  mill  and  the  junction 
point,  but  it  has  no  engines  or  cars.  The  tap  line  has  5  locomotives, 
a  combination  passenger  car,  3  box  cars,  and  16  flat  cars.  It  also  has 
three  train  crews,  a  number  of  track  men,  and  a  station  agent  at  the 
mill  point,  Plainview,  where  there  is  a  station  building. 

The  logs  are  hauled  by  the  tap  line  to  the  mill,  an  average  distance 
of  from  7  to  10  miles,  at  a  charge  of  50  cents  per  1,000  feet,  log  scale, 
set  up  against  the  lumber  company.  The  tap  line  also  moves  the 
lumber  from  the  mill  to  Ola,  a  distance  of  7  miles,  and  receives  from 
the  Rock  Island  a  division  of  from  3f  cents  to  4  cents  per  100  pounds. 

It  is  claimed  that  there  are  three  independent  sawmills  on  the  tap 
line  and  five  or  six  other  mills  in  that  vicinity  which  haul  their  lum- 
ber to  the  tap  line  for  shipment.  But  it  appears  that  the  aggregate 
lumber  shipments  furnished  by  others  than  the  Fort  Smith  Lumber 
Company  does  not  exceed  80  carloads  per  annum.  All  of  these  inde- 
pendent mills  receive  their  logs  by  dray  and  their  capacity  is  un- 
doubtedly small.  The  report  to  the  Commission  for  the  fiscal  year 
1910  states  the  movement  of  forest  products  as  58,108  tons,  substan- 
tially all  of  which  seems  to  have  been  supplied  by  the  proprietary 
company.  It  is  stated  that  40  per  cent  of  the  miscellaneous  freight, 
amounting  in  the  same  year  to  17,360  tons,  was  supplied  by  the  lum- 
ber company.  Only  1,558  tons  of  this  miscellaneous  traffic  moved 
outbound.  The  junction  point,  Ola,  is  a  town  of  about  1,000  people. 
Plainview  seems  to  be  a  company  town,  having  a  population  of  about 
1.500;  and  has  been  built  since  the  opening  of  the  mill  and  construc- 
tion of  the  tap  line.  It  is  said  to  have  two  banks  and  six  general 
h tores.  The  tap  line  carries  passengers,  its  revenue  from  that  traffic 
aggregating  $3,654.70  for  the  year  1910,  in  addition  to  which  it  re- 
ceived $644.31  for  the  carriage  of  mail  and  express  matter.  It  had  a 
net  surplus  on  June  30,  1910,  of  $2,650.60,  resulting  from  its  opera- 
t  ions  for  previous  years,  there  being  a  slight  deficit  for  that  year. 

In  this  case  we  fix  a  maximum  of  1J  cents  as  the  division  of  this 
tap  line  out  of  the  rate  on  the  products  of  the  mill  of  the  controlling 
company. 

LOUISIANA  *  PINE  BLUFF  RAILWAY.  >0 

The  Louisiana  A  Pine  Bluff  Railway  Company  is  owned  by  the 
Union  Sawmill  Company,  which  itself  is  subsidiary  to  and  owned  by 
the  Frost- Johnson  Lumber  Company.  The  three  companies  are  one 
in  interest.  The  facts  are  somewhat  involved,  but  it  will  be  well  to 
state  in  some  detail  the  history  of  the  whole  investment. 
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The  Union  Sawmill  Company  was  incorporated  in  December, 
1902,  and  acquired  a  large  body  of  timber  lying  in  southern  Arkansas 
and  across  the  line  in  Louisiana.  It  opened  a  sawmill  at  Huttig, 
Ark.,  and  as  a  facility  for  the  lumbering  operations  the  Little  Rock 
&  Monroe  Railway  Company  was  incorporated,  and  44  miles  of 
track  were  constructed,  extending  from  a  connection  with  the  El 
Dorado  &  Bastrop  division  of  the  Iron  Mountain  at  Felsenthal  to 
Monroe,  passing  through  Huttig. 

Immediately  after  the  completion  of  this  line,  in  the  spring  of 
1905,  it  was  sold  to  the  Iron  Mountain  for  about  $580,000  in  cash, 
the  right  being  reserved  to  the  sawmill  company,  in  a  contract  with 
the  Iron  Mountain,  to  operate  its  logging  trains  over  the  Little  Bock 
&  Monroe,  the  El  Dorado  &  Bastrop,  and  Farmerville  &  Southern, 
being  subsidiary  lines  of  the  Iron  Mountain  system,  at  a  trackage 
charge  of  35  cents  per  train-mile.  At  about  this  time,  and  apparently 
pursuant  to  a  suggestion  by  the  Iron  Mountain  officials,  the  sawmill 
company  acquired  extensive  additional  holdings  of  timber  land 
valued  at  more  than  $1,000,000.  The  contract  heretofore  referred 
to  required  the  sawmill  company  and  C.  D.  Johnson  individually  to 
organize  a  railroad  corporation  for  the  construction  of  a  new  line 
northerly  from  Huttig,  to  reach  the  timber  in  that  direction  and 
make.it  available  for  manufacture  at  the  mill  at  Huttig.  The  pro- 
vision in  the  contract  was  that  the  proposed  railroad  should  be  con- 
structed and  incorporated  in  such  manner  as  to  justify  the  publica- 
tion of  joint  rates  and  the  payment  to  it  of  allowances.  In  accord- 
ance with  this  agreement  the  Louisiana  &  Pine  Bluff  Railway  Com- 
pany was  incorporated  in  March,  1905,  with  a  capital  stock  of 
$300,000,  which  was  issued  to  practically  the  same  persons  that  owned 
the  Union  Sawmill  Company.  The  so-called  terminals  in  the  vicinity 
of  the  mill  at  Huttig,  as  well  as  the  locomotives,  cars,  and  other  equip- 
ment that  had  been  used  on  the  Little  Sock  &  Monroe  previous  to  its 
sale  to  the  Iron  Mountain,  were  turned  over  to  the  tap  line  by  the 
sawmill  company  in  exchange  for  stock,  which  stock  is  still  held  by 
the  sawmill  company.    This,  in  brief,  is  the  story  of  the  investment. 

The  Louisiana  &  Pine  Bluff,  as  described  on  the  record,  has  a  main 
track  3  miles  in  length  connecting  with  the  Farmerville  A  Southern 
and  Little  Eock  &  Monroe  divisions  of  the  Iron  Mountain  at  Huttig, 
and  extending  to  Dollar  Junction,  where  it  meets  the  El  Dorado  & 
Bastrop  division  of  the  same  system.  There  is  also  about  5  miles 
of  track  beyond  Dollar  Junction  which  was  not  yet  completed  for 
operation  at  the  date  of  the  hearing.  From  Huttig  a  track  nearly  23 
miles  in  length  extends  westward  in  a  general  way  parallel  to  the 
Iron  Mountain.  This  track  was  not  included  as  part  of  the  incor- 
porated road  until  shortly  prior  to  the  hearing,  as  we  shall  hereinafter 
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state.  We  shall  also  refer  again  to  the  logging  tracks,  aggregating 
75  miles  in  length,  some  of  which  are  included  as  part  of  the  in- 
corporated line,  while  others  are  not.  A  track  or  branch  about  3 
miles  in  length,  extending  from  Felsenthal  to  the  river,  was  reserved 
when  the  Little  Rock  &  Monroe  was  sold  to  the  Iron  Mountain,  and 
was  afterwards  conveyed  by  the  lumber  company  to  the  Louisiana  & 
Pine  Bluff.  It  was  used  for  hauling  logs  from  the  river,  and  when 
the  lumber  company  ceased  getting  logs  from  that  source  the  track 
was  abandoned  and  taken  up.  The  equipment  of  the  tap  line  consists 
of  12  locomotives,  1  combination  passenger  car,  1  caboose,  31  box  cars, 
3G  flat  cars,  22  coal  and  other  cars,  and  152  logging  cars. 

The  track  22  miles  in  length  from  Huttig  to  El  Dorado  &  Bastrop 
Junction,  which  has  been  referred  to  above,  was  constructed  by  the  tap 
line,  but  until  a  year  and  a  half  before  the  hearing  it  was  operated 
by  the  Huttig  Logging  Company,  owned  by  the  Frost-Johnson  inter- 
ests. The  annual  report  for  1911  does  not  include  this  track  as 
part  of  the  tap  line,  but  it  is  distinctly  so  included  on  the  record. 
Nothing  was  paid  by  the  logging  company  or  the  Union  Sawmill 
Company  to  the  tap  line  for  the  use  of  the  tracks.  Connecting  with 
the  tap  line  at  various  points  are  logging  branches,  one  of  which  is  7 
miles  in  length  and  another  21  miles  long.  These  are  referred  to  on 
the  record  as  main  logging  stems;  and  connecting  with  them  are  log- 
ging spurs  which  are  built  by  the  logging  company,  the  necessary 
steel  being  loaned  by  the  tap  line  without  charge.  These  spurs  are 
operated  by  the  logging  company,  which  uses  locomotives  and  cars 
l>clonging  to  fhe  tap  line,  no  rental  being  paid,  although  the  locomo- 
tives are  kept  in  repair  by  the  tap  line  at  its  own  cost. 

The  logging  company  loads  the  cars  in  the  timber  and  moves  them, 
with  the  engines  borrowed  from  the  tap  line,  to  the  main  track.  The 
cars  are  taken  the  rest  of  the  way  to  the  mill  by  the  tap  line,  no  charge 
being  made  against  the  lumber  company  or  the  logging  company  for 
the  movement,  although  the  trainmen  employed  by  the  tap  line  do 
the  unloading. 

The  mill  of  the  lumber  company,  as  heretofore  stated,  is  at  Huttig 
and  is  directly  accessible  to  the  Iron  Mountain.  The  plant  covers 
about  160  acres.  The  lumber  could  be  taken  by  the  Iron  Mountain 
directly  from  the  mill ;  but  as  a  matter  of  fact  it  is  moved  by  the  tap 
line  for  a  distance  of  3  miles  to  Dollar  Junction,  and  there  delivered 
to  the  Iron  Mountain,  which  allows  5  cents  per  100  pounds  out  of  its 
rates  on  yellow-pine  lumber  to  all  destinations.  The  rates  on  hard- 
wood lumber  are  about  2  cents  lower  than  the  rates  on  yellow  pine, 
and  on  such  traffic  the  Iron  Mountain  allows  3  cents  per  100  pounds. 
On  all  lumber  the  rate  of  the  Iron  Mountain  from  the  junction  point 
is  published  as  a  joint  rate  from  points  on  the  tap  line. 
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The  Wisconsin  Lumber  Company,  which  is  affiliated  with  the  In- 
ternational Harvester  Company,  has  a  large  hardwood  sawmill  on  the 
tracks  of  the  tap  line  at  Huttig.  It  obtains  a  portion  of  its  hardwood 
logs  from  the  Union  Sawmill  Company,  at  a  price  including  their 
delivery  at  the  mill.  Such  logs  are  hauled  to  the  mill  in  the  same 
manner  as  the  yellow-pine  logs  moving  to  the  Union  sawmill.  The 
hardwood  logs  which  the  Wisconsin  Lumber  Company  obtains  from 
the  lands  owned  by  others  are  also  brought  to  the  mill  without  charge. 
the  service  being  performed  by  the  logging  company  and  the  tap 
line  in  the  manner  already  described.  The  manufactured  lumber  is 
moved  from  the  Wisconsin  Lumber  Company's  mill  to  Dollar  Junc- 
tion by  the  tap  line,  which  receives  the  divisions  heretofore  stated. 
The  annual  report  to  the  Commission  for  the  fiscal  year  ending  June 
30,  1910,  shows  no  tonnage  other  than  forest  products  moving  out- 
bound and  coal  coming  inbound.  The  coal  was  consumed  entirely  by 
the  sawmill  company,  the  logging  company,  and  the  tap  line  itself, 
and  aggregated  3,835  tons.  Out  of  the  total  of  317,473  tons  of  logs  and 
lumber  handled  during  the  same  year,  about  7,900  tons  was  manufac- 
tured by  others  than  the  sawmill  company  from  logs  cut  on  the  land? 
of  that  company.  The  tap  line  has  joint  rates  with  the  Iron  Moun- 
tain on  coal  as  well  as  lumber,  but  not  on  merchandise  or  class  traffic. 
The  record  indicates  that  no  charge  is  made  for  hauling  logs  that  are 
cut  by  farmers  or  others  and  manufactured  at  the  mills  on  the  tap 
line.  Although  the  tap  line  claims  to  run  "  two  passenger  trains 
daily  "  between  Dollar  Junction  and  Huttig,  it  has  but  one  combina- 
tion coach,  and  its  receipts  from  passengers  for  the  year  1910  amounted 
to  only  $587.24.  Its  mail  revenue  amounted  to  $101.31.  Its  operat- 
ing revenues  for  that  year  aggregated  $78,714.93,  and  this  amount 
was  substantially  less  than  its  operating  expenses.  On  June  30.  1910, 
it  had  an  accumulated  deficit  of  more  than  $85,000,  which  we  assume 
has  been  taken  care  of  in  some  way  by  the  lumber  company  or  its 
owners. 

This  is  a  typical  instance  of  a  mere  manipulation  of  its  facilities 

in  such  a  way  as  to  give  the  tap  line  the  appearance  of  performing 

a  service  as  a  basis  for  an  allowance  out  of  the  rate.    Indeed,  it  was 

a<rreed,  as  heretofore  stated,  that  the  tap  line  should  be  constructed 

in  such  a  manner  as  to  justify  allowances.    A  glance  at  the  map 

will  show  how  this  was  done.    The  Iron  Mountain  reaches  the  mill 

with  its  own  rails,  and  is,  therefore,  in  a  position  to  serve  the  mill 

directly  without  making  a  concession  to  the  lumber  company  out  of 

tin*  rate.    The  lumber  company,  however,  has  constructed  a  track  of 

own  3  miles  in  length  to  the  Iron  Mountain  rails,  and  in  com- 

tion  for  its  service  in  switching  its  lumber  over  that  track  it 

es  allowances  of  5  cents  a  hundred  pounds,  or  from  $20  to  $30  a 

We  have  already  said  that  the  extension  of  the  trunk-line  lum- 
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ber  rate  through  the  mill  point  to  the  tree  stump  on  a  tap  line  is 
discriminatory  unless  the  same  rate  adjustment  is  in  effect  on  the 
trunk  line's  own  rails.  The  only  service  of  transportation,  there- 
fore, that  this  tap  line  can  be  said  to  perform  for  the  lumber  com- 
pany that  owns  it  is  the  switching  of  the  product  of  its  mill  to  the 
trunk  line,  and  this  the  latter  is  equipped  to  do  upon  its  own  rails. 
Under  these  circumstances  we  regard  the  arrangement  as  a  mere 
device  for  the  payment  of  allowances,  which  we  hold  to  be  unlawful. 
We  have  already  pointed  out  that  a  tap  line  claiming  to  be  a  com- 
mon carrier  can  not  render  service  for  others  without  charge.  It 
follows,  if  that  is  its  status,  that  its  practice  of  hauling  hardwood 
logs  without  charge  to  the  mill  of  the  Wisconsin  Lumber  Company 
is  unlawful.  The  divisions  received  by  it  for  switching  products  of 
the  Wisconsin  Lumber  Company's  mill  to  the  Iron  Mountain  are  also 
unlawful. 

MANSFIELD  RAILWAY. 

The  Mansfield  Railway  A  Transportation  Company  was  incor- 
porated as  long  ago  as  1881,  by  the  citizens  of  Mansfield,  who  built 
2  miles  of  track  from  the  town  to  a  connection  with  the  Texas  A 
Pacific,  at  a  point  known  as  ^Mansfield  Junction.  Within  the  past 
10  years  this  track  and  the  equipment  then  in  use  was  acquired  by 
E.  A.  Frost  and  others,  through  purchase,  for  the  sum  of  $12,500,  of 
the  entire  capital  stock  of  the  railway  company.  At  about  the 
same  time  a  large  body  of  timber  land  was  purchased,  lying  west 
of  the  line  of  the  Texas  A  Pacific,  and  a  sawmill  was  erected  at  a 
point  near  Mansfield,  known  as  Oak  Hill.  The  timber  and  the  mill 
were  held  and  operated  by  a  corporation,  owned  by  Frost  and  his 
associates,  known  as  the  De  Soto  Land  A  Lumber  Company,  which 
also  held  the  stock  of  the  Mansfield  Railway.  Some  6  or  8  miles  of 
logging  roads  were  constructed  from  a  connection  with  the  incor- 
porated line  into  the  timber.  There  is  some  obscurity  in  the  record, 
but  our  understanding  is  that  the  Frost-Johnson  Lumber  Company 
was  later  organized  by  the  same  interests,  and  took  over  the  property 
and  business  of  the  De  Soto  Company.  The  additional  tracks  that 
had  been  constructed  by  the  Frost  interests,  however,  were  trans- 
ferred in  1908  to  their  tap  line  corporation,  the  Mansfield  Railway 
A  Transportation  Company.  The  lumber  company  reserved  to  itself 
the  free  privilege  of  operating  logging  trains  between  the  timber 
and  the  mill;  the  value  of  this  reservation  was  not  reflected  in  the 
purchase  price,  which  fully  covered  the  value  of  the  property  trans- 
ferred, as  the  record  clearly  indicates.  The  tap  line  has  issued 
and  outstanding  capital  stock  to  the  amount  of  $77,800,  all  of  which 
is  held  by  the  stockholders  of  the  Frost-Johnson  Lumber  Company; 
and  it  is  indebted  to  the  lumber  company  in  the  sum  of  $216^06JWT. 

23  l  a  a 


588  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

The  two  companies  are  identical  in  interest  There  is  m  subsidiary 
corporation  of  the  Frost-Johnson  Company  that  performs  the  entire 
logging  service.  It  is  owned  absolutely  by  the  lumber  company, 
which  has  assigned  to  it  the  trackage  privilege  over  the  tap  line; 
and  we  shall  refer  to  it  hereinafter  simply  as  the  logging  company. 

The  tap  line  as  described  on  the  record  now  consists  of  about  16 
miles  of  track  commencing  at  the  town  of  Mansfield  and  terminat- 
ing at  a  logging  camp  in  the  woods  known  as  Hunter.  In  addition 
to  the  original  connection  with  the  Texas  A  Pacific  at  Mansfield 
Junction  the  tap  line  joins  the  Kansas  City  Southern,  which  subse- 
quently built  through  this  section,  at  a  point  about  one  and  one-half 
miles  east  of  Mansfield.  The  tap  line  has  one  locomotive,  a  passen- 
ger coach,  and  one  box  car;  the  logging  cars  are  owned  by  the  log- 
ging company.  In  addition  to  the  incorporated  road  there  are  in 
the  aggregate  nearly  25  miles  of  unincorporated  logging  tracks  in 
the  woods. 

The  tap  line  does  not  haul  the  logs  to  the  mill,  which,  as  hereto- 
fore stated,  is  at  Oak  Hill,  about  three-fourths  of  a  mile  from  the 
junction  with  the  Kansas  City  Southern  and  two  and  one-half  miles 
from  the  point  of  interchange  with  the  Texas  &  Pacific  The  mill 
is  within  300  feet  of  the  right  of  way  of  the  Kansas  City  Southern, 
with  which  it  was  formerly  connected  by  a  spur  track  that  was 
abandoned  and  later  taken  up.  The  logs  are  moved  to  the  mill  by 
the  logging  company  under  the  reserved  trackage  right  already 
referred  to.  The  service  performed  by  the  tap  line  for  the  pro- 
prietary company  consists  in  switching  the  empty  and  loaded  can 
for  lumber  shipments  between  the  mill  and  the  tracks  of  the  trunk 
lines,  a  distance  of  three- fourths  of  a  mile  or  two  and  one-half  miles, 
respectively.  The  tap  line,  however,  bears  the  expense  of  main- 
taining the  incorporated  tracks  extending  into  the  woods  over  which 
the  logging  trains  are  operated. 

There  are  no  other  yellow-pine  sawmills  served  by  the  tap  line. 
But  there  is  a  hardwood  mill  adjacent  to  the  mill  of  the  Frost- 
Johnson  Company,  which  apparently  obtains  a  substantial  portion 
of  its  logs  from  the  Frost-Johnson  Company  or  its  subsidiary  log- 
ging company,  the  price  paid  including  delivery  at  the  hardwood 
mill.  Such  logs  are  hauled  to  the  mill  by  the  logging  company  under 
its  trackage  right  in  the  same  manner  that  the  logs  are  hauled  to  the 
Frost-Johnson  mill.  The  hardwood  mill  also  obtains  some  logs 
along  the  Texas  &  Pacific,  which  are  switched  by  the  tap  line  to 
the  mill  at  a  charge  of  $2.50  a  car  or  less.  The  tap  line  has  joint 
rates  on  hardwood  as  well  as  yellow-pine  lumber. 

A  good  deal  of  outside  traffic  is  handled  over  the  original  two 

miles  of  line  from  Mansfield  to  Mansfield  Junction,  but  there  is 

itically  no  traffic  in  which  the  proprietary  company  is  not  inter- 
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ested  over  the  remainder  of  the  track.  Hunter,  at  the  western  end 
of  the  line,  is  a  logging  camp,  and  there  are  very  few  settlers  along 
the  line  who  are  not  employees  of  the  lumber  company  or  the  sub- 
sidiary logging  company.  During  the  fiscal  year  ending  June  30, 
1910,  28,596  tons  of  lumber  were  handled,  of  which  91.4  per  cent  was 
supplied  by  the  Frost-Johnson  Company.  There  was  16,539  tons  of 
miscellaneous  freight,  almost  all  of  which  moved  over  the  line  be- 
tween Mansfield  and  Mansfield  Junction,  and  a  considerable  propor- 
tion of  which  was  handled  for  the  controlling  interests  or  their  em- 
ployees. The  tap  line  operates  a  daily  train  in  each  direction  on 
regular  schedule  and  handles  passengers,  mail,  and  express;  but  its 
revenues  from  passenger  train  operation  during  the  year  1910  aggre- 
gated only  $1,209.76,  its  freight  revenue  being  $25,617.19. 

As  stated  the  spur  track  of  the  Kansas  City  Southern,  about  300 
feet  long,  which  formerly  went  directly  into  this  mill,  was  torn  out ; 
the  switching  is  now  done  over  a  track  of  the  tap  line  three-fourths 
of  a  mile  long.  This  arrangement  being  effected,  the  Kansas  City 
Southern  thereupon  undertook  to  pay  the  tap  line  allowances  of 
1  to  4  cents  per  100.  We  hold  this  to  be  a  mere  manipulation  of 
the  situation  in  order  to  establish  a  relation  that  is  unlawful.  The 
tap  line  also  crosses  the  right  of  way  of  the  Texas  &  Pacific  within 
a  short  distance  from  the  mill,  but  the  lumber  is  switched  by  the 
tap  line  back  toward  Mansfield  and  then  to  the  junction  with  that 
line,  a  distance  of  about  2$  miles;  the  tap  line  receives  from  the 
Texas  &  Pacific  1  to  4  cents  per  100  pounds.  In  this  case  we  regard 
any  allowance  as  unlawful. 

GULF  A  SABINE  RIVER  RAILROAD. 

We  gather  from  the  record  that  the  Gulf  &  Sabine  River  Rail- 
road Company  is  controlled,  through  the  ownership  of  its  capital 
stock  and  bonds,  by  the  Gulf  Lumber  Company,  which  is  a  sub- 
sidiary corporation  or  closely  allied  in  interest  with  the  Chicago 
Lumber  &  Coal  Company,  which  has  mills  elsewhere  and  acts  as 
sales  agent  for  the  Gulf  Lumber  Company. 

The  Gulf  &  Sabine  River  Railroad  Company  was  incorporated  in 
1000  and  is  capitalized  at  $100,000  with  a  bonded  indebtedness  of 
$.'500,000.  It  consists  of  two  separate  tap  lines,  not  physically  con- 
nected, one  known  as  the  Stables  division,  connecting  with  the 
Kansas  City  Southern  at  Stables  and  extending  about  8£  miles  into 
the  timber  with  logging  spurs  aggregating  about  8  miles  in  length; 
the  other  known  as  the  Fullerton  division,  comprising  10  miles  of 
track,  connecting  with  the  rails  of  the  Santa  Fe  at  Nitram  and 
extending  to  and  beyond  Fullerton,  La.  Since  the  hearing  we  are 
advised  that  active  progress  has  been  made  on  an  extension  of  the 
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Fullerton  division  to  Leesville,  a  point  not  far  from  Stables,  where 
a  connection  apparently  will  be  effected  with  the  Kansas  City  South* 
ern.  The  Lake  Charles  &  Northern,  a  part  of  the  Southern  Pacific 
system,  also  connects  with  the  Fullerton  division  at  Nitram  by  means 
of  trackage  rights  over  the  rails  of  the  Santa  Fe.  In  addition  to 
the  tracks  already  described,  the  lumber  company  has  many  miles 
of  logging  spurs  which  connect  with  the  tap  line  at  various  points 
and  which  the  lumber  company  maintains  and  operates,  using  for 
that  purpose  one  or  more  locomotives  leased  from  the  tap  line  at  a 
charge  of  $10  per  day.  The  entire  equipment  of  the  Gulf  &  Sabine 
consists  of  7  locomotives,  2  passenger  cars,  95  logging  cars,  and 
10  other  cars.    The  lumber  company  has  no  rolling  stock  of  its  own. 

The  so-called  Stables  division  is  purely  a  logging  road  and  has 
no  outside  traffic  Curiously  enough  there  is  no  mention  on  the 
record  of  the  mill  on  this  portion  of  the  tap  line,  but  we  understand 
from  other  sources  that  the  controlling  interests  have  two  mills  at 
Stables,  one  of  which  is  within  150  yards  of  and  is  reached  by  a  spur 
track  from  the  Kansas  City  Southern.  While  the  record  is  deficient 
in  this  respect,  it  is  clearly  indicated  that  on  the  Stables  division,  its 
only  service  is  in  the  movement  of  logs  to  the  mill  and  the  switching 
of  lumber  from  one  of  the  mills  to  the  Kansas  City  Southern.  It 
charges  the  lumber  company  for  the  log  movement  $±50  per  car,  and 
receives  from  the  Kansas  City  Southern  divisions  of  from  three- 
fourths  of  a  cent  to  1  cent  per  100  pounds.  We  hold  this  to  be 
unlawful,  and  that  no  allowance  may  be  paid  to  the  tap  line  or  to  the 
controlling  company  on  products  of  its  mills  on  this  division. 

The  construction  of  the  tracks  known  as  the  Fullerton  division  was 
begun  in  1007,  before  the  mill  of  the  lumber  company  was  opened  for 
operation  at  Fullerton,  and  before  the  line  of  the  Santa  Fe  was  built 
into  Nitram.  The  tracks  on  this  line  are  of  unusually  substantial 
construction,  being  laid  with  56  and  60  pound  rail,  well  ballasted, 
with  a  maximum  grade  of  six-tenths  of  1  per  cent.  It  has  a  round- 
house, track  scale,  and  telephone  and  telegraph  wires  for  dispatching 
trains  and  other  purposes.  The  record  indicates  that  the  Santa  Fe 
offered  to  build  into  Fullerton,  but  the  lumber  company  preferred  to 
construct  a  tap  line.  Two  trains  are  operated  daily  in  each  direction 
pn  a  regular  schedule  for  the  transportation  of  passengers,  express 
matter,  and  the  mails,  as  well  as  for  the  transportation  of  lumber 
between  the  mill  at  Fullerton  and  the  connection  with  the  trunk  lines 
at  Nitram.  The  mill  has  a  capacity  of  from  35  to  50  carloads  of 
lumber  per  day,  and  its  actual  shipments  are  said  to  average  25  car- 
loads. In  a  broad  sense  Fullerton  is  a  company  town,  with  a  popula- 
tion of  about  1,800  and  a  number  of  stores.    The  supplies  needed 
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for  a  community  of  that  size  furnish  more  or  less  traffic  for  the  tap 
line;  its  miscellaneous  freight  during  the  year  1910  amounted  to 
nearly  10,000  tons.  The  passenger  earnings  of  that  year  were 
$3,809.25,  and  the  express  and  mail  revenues  amounted  to  $956.48. 
The  lumber  and  logs  of  the  controlling  interests,  however,  amounted 
to  370,164  tons  during  the  same  year,  or  in  excess  of  90  per  cent  of 
the  total  traffic.  It  receives  on  this  lumber  an  allowance  from  the 
Lake  Charles  &  Northern  of  25  per  cent  of  the  proportions  ac- 
cruing up  to  Lake  Charles,  La.,  or  from  1  to  4  cents  per  100  pounds. 
No  allowance  is  made  by  the  Santa  Fe.  The  tap  line  also  charges  the 
lumber  company  a  flat  rate  of  $2.50  per  car  for  the  movement  of  logs 
from  the  connection  between  the  logging  spurs  and  the  incorporated 
track  to  the  mill.  There  are  also  said  to  be  several  small  mills  in  the 
territory  traversed  by  the  Gulf  &  Sabine  River  Railroad,  which  cut 
hardwood  lumber  chiefly  from  logs  taken  from  lands  of  the  Gulf 
Lumber  Company. 

The  total  operating  revenue  of  the  Gulf  &  Sabine  in  the  year  1910 
was  $116,359.74,  its  operating  expenses  aggregating  $76,067.43,  leav- 
ing a  net  operating  revenue  of  $40,292.31.  While  it  has  paid  no 
dividends  on  its  capital  stock  it  had  an  accumulated  surplus  on  June 
30,  1910,  of  $34,969.16. 

On  this  division  of  the  tap  line  we  think  any  allowance  out  of  the 
rate  in  excess  of  1  cent  a  100  pounds  on  the  products  of  the  mill  of 
the  controlling  company  is  unlawful.    We  fix  that  as  a  maximum. 

LOUISIANA  A  PACIFIC  RAILWAY. 

The  Louisiana  &  Pacific  Railway  Company  was  incorporated  June 
6,  1904,  with  an  authorized  capital  stock  of  $200,000,  of  which  only 
$51,000  has  been  issued.  It  is  controlled  by  what  is  referred  to  on 
the  record  as  the  R.  A.  Long  interests,  70  per  cent  of  its  capital 
stock  bein^r  held  by  R.  A.  Long  and  the  rest  apparently  by  his  agents 
and  associates.  The  record  indicates  that  Long  owns  the  same  pro- 
portion of  the  capital  stock  of  the  Hudson  River  Lumber  Company, 
King-Ryder  Lumber  Company,  Longville  Lumber  Company,  and 
the  Calcasieu  Long  Leaf  Lumber  Company,  all  of  which  have  saw- 
mills on  the  Louisiana  &  Pacific.  The  Long-Bell  Lumber  Company, 
which  is  a  part  of  the  same  general  interest,  does  not  manufacture 
lumber,  but  markets  the  output  of  these  mills.  Only  $30,000  of  the 
capital  stock  of  the  tap  line  was  issued  for  cash,  and  the  balance  was 
subsequently  distributed  to  its  stockholders  as  a  stock  dividend.  It 
has  outstanding  bonds  to  the  amount  of  $582,200,  which  were  issued 
for  the  purpose  of  taking  up  notes  payable  to  the  various  lumber 
companies,  and  covering  purchases  of  track  and  equipment.    All  of 
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the  tracks  of  the  Louisiana  &  Pacific,  as  hereinafter  described,  were 
originally  constructed  as  private  logging  roads  by  the  individual 
lumber  companies. 

The  Lake  Charles  &  Northern  Railroad,  which  is  owned  by  the 
Southern  Pacific,  extends  from  De  Kidder,  La.,  southward  for  a 
distance  of  about  46  miles  to  Lake  Charles.  It  was  originally  built 
by  the  R.  A.  Long  interests  as  part  of  the  Louisiana  &  Pacific,  and 
was  sold  to  the  Southern  Pacific,  which  thereupon  incorporated  the 
Lake  Charles  &  Northern  to  operate  the  property.  In  the  sale  of 
the  property  to  the  Southern  Pacific,  however,  the  R.  A.  Long  inter- 
ests reserved  to  the  Louisiana  &  Pacific  the  right  of  jointly  operat- 
ing the  track  between  Lake  Charles  and  De  Ridder.  The  T^wigUna 
&  Pacific  pays  the  Lake  Charles  &  Northern  25  cents  per  train-mile 
for  the  trains  that  it  operates  over  that  track,  and  also  bears  a  cer- 
tain proportion  of  the  station  expenses;  the  payments  aggregated 
for  the  fiscal  year  1910  approximately  $7,000.  The  two  companies, 
as  the  record  indicates,  enjoy  equal  rights  over  the  track,  and  in 
view  of  the  price  received  by  the  R.  A.  Long  interests  from  the 
Southern  Pacific  the  trackage  arrangement  is  obviously  a  most  advan- 
tageous one. 

The  Louisiana  &  Pacific  is  a  peculiar  property.  There  are  five 
separate  branches  or  tracks  not  directly  connected  with  each  other. 
but  all  joining  at  different  points  the  track  conveyed  to  the  Lake 
Charles  &  Northern.  The  five  tracks  may  be  described  as  follows: 
(1)  A  track  connecting  with  the  Lake  Charles  &  Northern  at  De 
Ridder  Junction,  and  extending  8  miles  to  Bundicks,  which  is  ap- 
parently a  logging  camp  with  a  company  store.  The  mill  of  the  Hud- 
son River  Lumber  Company,  in  whose  interest  this  track  is  operated. 
is  at  De  Ridder,  being  within  a  few  hundred  feet  of  the  rails  of 
the  trunk  lines.  (2)  At  Lilly  Junction,  a  second  section  of  the  track 
of  the  tap  line  connects  with  the  Lake  Charles  &  Northern,  extend- 
ing therefrom  about  7£  miles  to  a  point  in  the  woods  known  as  Walla, 
where  the  King-Ryder  Lumber  Company  has  a  commissary,  and 
there  is  a  small  independent  yellow-pine  mill,  owned  by  the  Bundick 
Creek  Lumber  Company.  The  mill  of  the  King- Ryder  Company  is  at 
Bon  Ami,  on  the  track  jointly  operated  by  the  tap  line  and  the  Lake 
Charles  &  Northern.  This  is  a  town  of  2,000  people,  but  apparently 
has  no  other  industries.  (3)  Two  miles  of  incorporated  trade  of  the 
Louisiana  &  Pacific  connect  with  the  Lake  Charles  &  Northern  track 
at  Longville,  a  town  of  2,000  population,  where  the  Longville  Lumber 
Company  has  its  mill,  and  a  store.  There  are  also  several  independ- 
ent stores.  (4)  There  are  9  miles  of  track  connecting  with  the  Lake 
Charles  &  Northern  at  Fayette,  and  extending  to  Camp  Curtis,  a 
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settlement  of  200  people,  where  the  Calcasieu  Long  Leaf  Lumber 
Company  has  a  company  store,  its  mill  being  at  Lake  Charles.  (5)  A 
track  1  mile  in  length  described  on  the  record  as  connecting  with  the 
Lake  Charles  &  Northern  at  Bridge  Junction  and  running  to  Lake 
Charles  station.  Through  its  operating  rights  over  the  Lake  Charles 
&  Northern  the  tap  line  connects  with  the  Kansas  City  Southern  and 
the  Santa  Fe  at  De  Ridder,  with  the  Frisco  at  Fulton,  and  with  the 
Southern  Pacific,  Iron  Mountain  and  Kansas  City  Southern,  at  Lake 
Charles.  The  equipment  of  the  Louisiana  &  Pacific  consists  of  22 
locomotives,  6  cabooses,  41  freight  cars,  and  270  logging  cars.  It  also 
owns  a  private  car  which  is  used  in  traveling  around  the  country  by 
its  officers  who  hold  free  transportation,  and  who  are  connected  with 
the  lumber  companies.  The  lumber  companies  have  many  miles  of 
unincorporated  logging  tracks  connecting  with  the  several  sections 
of  the  Louisiana  &  Pacific  at  various  points.  There  are  a  number  of 
other  towns  or  settlements  named  on  the  record,  which  it  is  unneces- 
sary to  mention ;  and  there  is  a  second  small  independent  mill,  owned 
by  the  Brown  Lumber  Company,  and  located  at  Bannister,  on  the 
Lake  Charles  &  Northern.  % 

The  logs  are  loaded  by  the  lumber  companies  and  switched  by 
them  over  the  logging  spurs  to  the  point  of  connection  with  the  in- 
corporated line.  The  cars  are  then  hauled  by  the  tap  line  to  the 
mill,  a  distance  on  the  average  of  about  30  miles,  as  is  stated  of 
record.  No  charge  is  made  by  the  tap  line  against  the  lumber  com- 
panies for  the  log  movement  The  tap  line  switches  the  carloads  of 
lumber  a  distance  of  three-fourths  of  a  mile  from  the  mill  at  Lake 
Charles  to  the  Southern  Pacific ;  or  a  distance  of  a  few  hundred  feet 
from  the  De  Ridder  mill  to  the  trunk  lines.  It  moves  lumber  for  a 
distance  of  18  miles  from  the  Lake  Charles  mill  to  the  Frisco;  the 
movement  from  the  mill  at  Bon  Ami  to  the  Southern  Pacific  at  Lake 
Charles  is  40  miles;  and  the  lumber  movement  from  the  Longville 
mill  to  the  Southern  Pacific  at  Lake  Charles  is  24  miles.  The  average 
haul  of  the  tap  line  on  lumber  movements  of  the  controlling  compa- 
nies is  said  to  be  nearly  20  miles.  The  steel  for  these  tracks  is  appar- 
ently supplied  by  the  tap  line  without  charge.  There  are  written 
agreements  under  which  50  per  cent  of  the  lumber  tonnage  must  be 
muted  over  the  Frisco  and  40  per  cent  by  the  Southern  Pacific;  but 
the  record  indicates  that  these  obligations  are  not  rigidly  adhered  to 
and  more  than  10  per  cent  is  delivered  to  the  other  trunk  lines.  The 
total  movement  of  lumber  for  the  fiscal. year  1910  was  243,122  tons, 
and  the  merchandise  and  other  commodities  aggregated  8,819  tons. 
As  much  as  98  per  cent  of  the  entire  tonnage  was  supplied  by  the 
controlling  interests.     A  few  passengers  are  carried,  the  receipts  from 
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that  source  for  the  year  1910  being  $173.77.  A  logging  train  runs 
daily  on  each  of  the  branches,  and  there  is  one  "  mixed  train,"  loaded 
chiefly  with  logs  and  lumber,  moving  oyer  the  brack  between  Lake 
Charles  and  De  Bidder. 

The  allowances  paid  by  the  trunk  lines  range  from  1J  to  5±  cents 
per  100  pounds,  out  of  their  earnings  under  the  group  lumber  rate. 

The  annual  report  to  the  Commission  for  the  year  ending  June 
30,  1910,  shows  an  operating  revenue  of  $220,985.94,  with  operating 
expenses  amounting  to  $145,433.69.  There  was  an  accumulated  sur- 
plus on  that  date  of  $73,581.07. 

In  this  case  we  have  another  instance  of  a  service  performed  for 
a  lumber  company  by  a  tap  line  claiming  to  be  a  common  carrier 
for  which  no  charge  is  made,  namely,  the  service  of  hauling  the  logs 
to  the  several  mills.  For  the  switching  service  of  a  few  hundred 
feet  from  the  mill  at  De  Bidder  to  the  trunk  lines,  and  three-fourths 
of  a  mile  from  the  mill  at  Lake  Charles  to  the  Southern  Pacific, 
allowances  are  made  out  of  the  rate  of  from  1J  to  5J  cents.  Then 
are  other  important  facts  of  record  with  respect  to  this  tap  line  which 
we  have  not  thought  necessary  to  include  in  this  statement.  We  re- 
gard the  whole  arrangement  as  indefensible  and  unlawful,  and  see 
no  grounds  upon  which  any  allowance  may  lawfully  be  made. 

SIBLEY,  LAKE  BISTENEAU  A  SOUTHERN   RAILWAY. 

The  Sibley,  Lake  Bisteneau  &  Southern  Railway  Company  and  the 
Globe  Lumber  Company  belong  to  what  is  referred  to  on  the  record  si 
the  R.  A.  Long  interests,  a  majority  of  the  stock  of  both  companies 
being  owned  by  R.  A.  Long.  The  tap  line,  with  the  Louisiana  ft 
Pacific  and  the  Woodworth  &  Louisiana  Central,  forms  what  is 
known  as  the  Shreveport,  Alexandria  &  Southwestern  system. 

The  Sibley,  Lake  Bisteneau  &  Southern  connects  at  Sibley,  La^ 
with  the  Vicksburg,  Shreveport  &  Pacific  and  the  Louisiana  A  Ar- 
kansas railways,  and  extends  southward  for  about  31  miles  through 
Webster  and  Bienville  parishes  for  about  28  miles,  terminating  S 
miles  beyond  a  point  know  as  Camp  Long.  It  apparently  parallels 
the  Louisiana  &  Arkansas  for  a  considerable  portion  of  its  length. 
South  of  Camp  Long  there  are  extensive  unincorporated  logging 
tracks.  The  entire  road,  which  is  laid  with  40  and  00  pound  rails, 
was  originally  built  as  a  private  logging  road,  but  was  incorporated 
in  1900,  with  a  capital  stock  of  $100,000,  all  of  which  was  issued  to 
the  lumber  company  in  part -payment  for  the  property  then  acquired 
the  valuation  of  which  was  fixed  at  $211,000.  The  tap  line  still  owes 
tho  lumber  company  about  $100,000.  Its  equipment  consists  of  6  loco- 
motives, 2  passenger  cars,  7  freight  cars,  and  106  logging  cars.  It 
will  be  observed,  however,  that  three  of  the  locomotives  and  all  of 
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the  freight  and  logging  cars  are  leased  to  and  used  by  the  lumber 
company. 

The  mill  is  at  Yellow  Pine,  a  company  town  with  a  population 
of  1,200,  less  than  5  miles  south  of  the  junction  with  the  trunk  lines. 
The  only  other  towns  on  the  line  are  Sibley,  the  junction  point,  a 
place  of  about  800,  and  Ringgold,  which  is  about  16  miles  south  of 
Sibley,  and  seems  to  be  5  miles  from  the  Louisiana  A  Arkansas  Bail- 
road,  having  a  population  of  more  than  1,000,  with  a  bank,  several 
stores,  and  an  independent  sawmill,  cotton  gin,  etc.  It  is  claimed 
that  the  country  tributary  to  the  tap  line  is  being  settled ;  there  are  a 
number  of  very  old  farms.  There  are  about  117,000  acres  of  timber 
reached  by  the  tap  line  which  is  owned  and  controlled  by  the  lumber 
company.  The  tap  line  claims  to  have  lour  independent  lumber 
shippers,  the  principal  one  shipping  about  20,000  feet  a  day.  This 
mill,  however,  is  3  miles  from  the  tap  line  and  its  logs  are  hauled  to 
the  mill  and  its  lumber  to  the  tap  line  by  teams. 

The  record  indicates  that  about  70  per  cent  of  its  freight  revenue 
accrued  on  traffic  supplied  by  the  proprietary  company.  During 
that  year  it  handled  2,884  tons  of  agricultural  products,  moving  out- 
bound, and  1,692  tons  of  such  freight,  moving  in,  with  more  than 
4,000  tons  of  other  freight.  Of  the  whole  movement  48,899  tons  was 
supplied  by  the  proprietary  company,  and  9,762  tons  was  handled 
for  others.  The  tap  line  apparently  runs  one  "mixed"  train 
daily  in  each  direction  on  which  passengers  are  carried.  Its  revenue 
from  that  source  during  the  year  1910  aggregated  $8,112.16.  The 
freight  revenue  for  the  same  period  amounted  to  $46,646.08.  The 
operating  expenses  for  that  year  exceeded  $90,000,  leaving  a  def- 
icit after  the  payment  of  taxes  and  interest  of  more  than  $20,000. 
But  there  was  an  accumulated  surplus  from  previous  years  of  more 
than  $80,000,  so  that  on  June  80, 1910,  its  net  surplus  was  $68,626.70. 

The  lumber  company  loads  the  logs  cm  the  cars  furnished  to  it  by 
the  tap  line  and  hauls  them  to  the  junction  of  the  logging  tracks 
with  the  incorporated  line.  They  are  then  hauled  by  the  tap  line  to 
the  mill,  a  charge  of  $2.75  being  made  for  the  movement,  when  the 
logs  reach  the  tap  line  south  of  Ringgold,  and  $2.50  per  car  when 
taken  by  it  from  points  north  thereof.  The  logs  coming  from 
north  of  Ringgold  are  hauled  to  the  tap  line  with  teams,  being  pur- 
chased from  small  independent  producers.  With  the  exception  of  a 
few  hardwood  logs  shipped  for  export  no  logs  have  been  handled 
by  the  tap  line  for  outsiders.  The  tap  line  moves  the  empty  cars 
furnished  by  the  trunk  line  to  the  mill  and  switches  the  loaded  cars 
back  to  the  junction,  a  distance  of  less  than  5  miles.  It  receives 
out  of  the  rates  allowances  from  the  trunk  lines  ranging  from  1J  to 
44  cents  per  100  pounds.  It  at  one  time  received  as  much  as  7  cents 
per  100  pounds. 
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In  this  case  the  allowance  paid  by  the  connecting  trunk  lines  on 
the  products  of  the  proprietary  mill  may  not  lawfully  exceed  1  cent 
per  100  pounds. 

ROOSEVELT  A  WESTERN  RAILROAD. 

The  Roosevelt  &  Western  Railroad  is  owned  by  J.  B.  Scbuh  and 
extends  from  a  connection  with  the  Iron  Mountain  at  Roosevelt,  l>-? 
for  8  miles  into  the  timber.  It  has  1  locomotive,  2  box  cars,  2  slab 
cars,  and  10  logging  cars.  None  of  the  equipment  has  safety  devices 
except  the  locomotive,  which  has  air  brakes.  The  tap  line  was  in- 
corporated in  1909,  when  the  construction  was  commenced,  and  it 
has  capital  outstanding  to  the  amount  of  $15,000.  The  track  is  laid 
with  old  rails  leased  from  the  Iron  Mountain  for  a  rental  of  6  per 
cent  of  the  valuation. 

The  mill  is  at  a  point  known  as  Lynchville,  about  one  and  three- 
quarter  miles  west  of  the  junction  with  the  Iron  Mountain,  and  is 
operated  in  the  name  of  the  J.  B.  Schuh  Lumber  Company,  which  is 
not  incorporated.  There  are  no  other  mills  or  industries  on  the  line. 
The  lumber  company  holds  about  96,000  acres  of  timber  rights  and 
there  are  three  farms,  or  plantations,  along  the  line.  At  the  date  of 
the  hearing  the  tap  line  had  been  in  operation  only  a  few  months 
and  it  had  handled  in  that  time  about  6,000  tons  of  lumber  for  its 
owners.  It  claims  to  have  handled  500  tons  for  outsiders.  It  does 
not  run  trains  with  any  regularity  and  carries  neither  passengers. 
mail,  nor  express  matter.  It  moves  the  logs  to  the  mill  at  a  charge 
of  1  cent  per  100  pounds  against  the  lumber  company.  It  switches 
the  empty  and  loaded  cars  for  lumber  movements  for  a  distance  of 
less  than  two  miles  in  each  direction  between  the  mill  and  trunk  line. 
Its  allowance  out  of  the  published  rate  of  the  Iron  Mountain  is  2 
cents  per  100  pounds. 

As  the  facts  are  thus  disclosed  the  Roosevelt  &  Western  clearly 
comes  within  the  class  of  cases  disposed  of  in  our  original  report, 
and  is  not  a  common  carrier  with  respect  to  the  services  it  performs 
for  the  proprietary  interests  or  on  the  product  of  their  mills.  But 
under  the  ruling  in  the  original  report  the  lumber  rate  of  the  Iron 
Mountain  extends  from  the  mill,  and  upon  arranging  with  the  lum- 
ber company  to  perform  the  service  of  moving  cars  to  and  from  its 
line  the  Iron  Mountain  is  entitled  to  make  it  a  reasonable  allowance 
out  of  the  rate  under  section  15  of  the  act. 

TIOGA   &   SOUTHEASTERN    RAIL  WAT. 

The  Tioga  &  Southeastern  Railway  Company  was  incorporated 
in  1905,  and  its  entire  capital  stock,  amounting  to  $50,000,  is  held  by 
the  stockholders  of  the  Lee  Lumber  Company;  the  two  companies 
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have  the  same  officers.  Ten  miles  of  the  track  was  originally  con- 
structed by  the  Louis  Werner  Sawmill  Company,  from  which  it  was 
acquired  by  the  present  owners  in  1905,  with  the  purchase  of  the 
sawmill  at  Tioga,  La. 

The  tap  line  extends  from  a  connection  with  the  Iron  Mountain 
at  Tioga  through  Ems,  which  is  on  a  branch  line  of  the  Louisiana 
Railway  &  Navigation  Company,  to  Violet,  a  distance  of  15  miles. 
Beyond  that  point  the  lumber  company  has  about  five  miles  of  unin- 
corporated logging  tracks.  The  tap  line  also  has  several  miles  of 
spur  tracks,  some  of  which  are  used  for  logging  operations  in  the 
woods.  The  equipment  consists  of  5  locomotives  and  52  log  cars. 
Two  of  the  locomotives  are  leased  to  the  lumber  company  for  a' 
rental  of  $10  per  day. 

The  logs  are  loaded  on  the  spurs  and  hauled  by  the  lumber  com- 
pany to  the  junction  of  the  unincorporated  track  with  the  tap  line, 
from  which  point  the  tap  line  hauls  the  logs  to  the  mill.  For  the 
service  on  the  logs  the  tap  line  charges  $5  per  car  where  the  manu- 
factured lumber  moves  to  a  point  where  there  are  no  through  rates 
in  effect  with  the  trunk  line.  Where  there  are  through  rates  the  $5 
charge  is  not  made,  but  the  divison  allowed  by  the  trunk  line,  which 
averages  $20  per  car  on  the  lumber,  is  accepted  by  the  tap  line  as 
covering  the  movement  of  the  logs  to  the  mill.  Both  the  sawmill 
and  the  planing  mill  are  reached  directly  by  the  Iron  Mountain,  so 
that  the  tap  line  performs  no  service  in  the  movement  of  lumber  over 
that  route.  About  10  per  cent  of  the  output  of  the  mill  is  forwarded 
over  the  Louisiana  Railway  &  Navigation  Company,  involving  a  haul 
by  the  tap  line  of  9  miles. 

The  tap  line  makes  annual  reports  to  the  Commission.  For  the 
fiscal  year  ending  June  30,  1910,  its  freight  tonnage  aggregated 
44,782  tons,  of  which  all  but  464  tons  was  lumber,  logs,  and  staves. 
About  99  per  cent  of  the  entire  traffic  was  furnished  by  the  Lee 
Lumber  Company.  No  dividends  have  been  paid,  but  there  was  an 
accumulated  surplus  on  June  30,  1910,  of  $99,194.61.  The  intention 
is  to  devote  the  surplus,  as  is  asserted,  to  extending  the  road  toward 
the  Mississippi  River  and  toward  a  connection  with  the  Texas  A 
Pacific,  the  country  to  be  traversed  being  heavily  wooded  and  the 
lumber  company  having  an  interest  in  the  timber. 

The  service  performed  for  the  Lee  Lumber  Company  by  its  tap 
line  is  a  plant  service  and  not  a  service  of  transportation.  Any 
allowance  by  the  Iron  Mountain,  which  itself  moves  the  lumber  from 
the  mill,  would  be  unlawful.  There  is  no  justification  for  an  exten- 
sion by  the  Louisiana  Railway  &  Navigation  Company  of  the  group 
rate  to  the  mill  and  an  allowance  out  of  that  rate  to  the  tap  line  for 
the  back  haul  from  the  mill  to  the  junction  at  Ems. 
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LOUISIANA  CENTRAL  RAILROAD. 

The  Louisiana  Central  Railroad  Company  was  incorporated  in 
1904,  and  its  entire  capital  stock,  amounting  to  $250,000,  was  issued 
to  and  is  now  held  by  the  stockholders  of  the  W.  R.  Pickering  Lum- 
ber Company,  to  which  it  is  indebted  for  loans  amounting  to  nearly 
$75,000.  The  two  corporations  are  not  only  identical  in  interest  but 
have  the  same  officers. 

The  tap  line  consists  of  two  separate  pieces  of  track,  about  20 
miles  apart.  One  is  designated  as  the  northern  division;  it  connects 
with  the  Kansas  City  Southern  at  Barham,  La.,  where  the  lum- 
ber company  has  a  mill,  and  extends  in  a  westwardly  direction  for 
about  9.5  miles  into  the  timber,  terminating  at  a  point  known  as 
Bayou  Toro.  This  track  was  originally  constructed  by  the  lumber 
company  as  a  private  logging  road,  and  the  title  was  transferred 
for  stock  of  the  railroad  corporation  when  later  formed.  The  lum- 
ber company  has  about  10  miles  of  unincorporated  spurs  connecting 
with  this  track.  The  lumber  produced  at  the  Barham  mill  is  loaded 
on  cars  standing  on  the  tracks  of  the  Kansas  City  Southern,  and  the 
only  service  performed  by  the  tap  line  is  the  movement  of  the  logs 
to  the  mill. 

The  so-called  southern  division  serves  two  mills  of  the  lumber 
company,  one  at  the  junction  of  the  tap  line  with  the  Kansas  City 
Southern  at  Pickering,  La.,  and  the  other  about  one-half  mile  from 
the  junction  of  the  tap  line  with  the  rails  of  the  Santa  Fe  at  Cravens. 
The  Lake  Charles  &  Northern  uses  the  line  of  the  Santa  Fe  through 
Cravens  under  trackage  rights.  The  track  of  the  Louisiana  Central 
from  Pickering  to  Cravens  is  about  19  miles  in  length  and  extends 
beyond  the  Santa  Fe  for  a  distance  of  about  10  miles.  There  ate  a 
number  of  logging  spurs  connecting  with  the  southern  division  and 
operated  by  the  tap  line.  The  main  track  was  in  part  constructed 
by  the  lumber  company  and  turned  over  to  the  tap  line  when 
incorporated. 

The  greater  portion  of  the  lumber  manufactured  at  the  Cravens 
mill  is  hauled  by  the  tap  line  for  a  distance  of  about  19  miles  to 
Pickering  and  delivered  to  the  Kansas  City  Southern.  A  few  car- 
loads from  that  mill  move  out  over  the  Lake  Charles  &  Northern 
or  the  Santa  Fe,  whose  track  is  about  one-half  mile  distant,  and  in 
such  case  the  Lake  Charles  &  Northern  allows  the  tap  line  a  switch- 
ing charge  of  $2.50  a  car.  Substantially  the  entire  output  of  the 
mill  at  Pickering  moves  out  over  the  Kansas  City  Southern,  and  the 
record  indicates  that  75  per  cent  of  the  tonnage  at  that  mill  is  moved 
by  the  Kansas  City  Southern  from  the  mill  without  the  aid  or  inter- 
vention of  the  tap  line. 
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The  tap  line  has  10  locomotives,  1  combination  passenger  and 
baggage  car,  4  freight  cars,  1  caboose,  5  other  cars,  and  166  logging 
cars.  It  has  station  agents  at  Cravens,  Pickering,  and  Barham,  who 
are  also  employees  of  the  lumber  company.  It  employs  about  60 
trackmen,  who  work  not  only  on  its  main  tracks  but  on  the  logging 
spurs  of  the  southern  division.  The  tap  line  runs  one  train  daily 
out  of  Barham,  which  is  referred  to  on  the  record  as  a  passenger 
train ;  but  its  passenger  earnings  are  insignificant,  having  amounted 
to  only  $83.64  in  1910.  Apparently  a  single  log  train  is  also  run  with 
more  or  less  regularity  on  the  southern  division.  But  on  both  divi- 
sions practically  the  only  movement  is  logs  and  lumber  of  the  Picker- 
ing Lumber  Company.  The  total  traffic  for  the  year  ending  June  30, 
1910,  was  216,346  tons,  of  which  99  per  cent  was  supplied  by  the 
controlling  lumber  company. 

The  Kansas  City  Southern  allows  a  division  of  from  three-fourths 
cent  to  5£  cents  per  100  pounds  out  of  its  rates  on  yellow-pine  lum- 
ber, the  maximum  division  being  paid  out  of  the  rate  of  24  cents  to 
Kansas  City.  With  the  exception  of  the  switching  charge  heretofore 
referred  to,  no  divisions  are  accorded  the  tap  line  by  the  Lake 
Charles  &  Northern  or  the  Santa  Fe;  and  the  result  seems  to  be  that 
those  lines  get  scarcely  any  of  the  traffic.  The  lumber  company  is 
charged  $1.25  per  1,000  feet,  log  measure,  for  the  service  performed 
by  the  tap  line  on  the  logging  spurs.  But  no  charge  is  made  against 
the  lumber  company  for  the  movement  of  the  logs  over  the  main 
tracks  of  the  tap  line  to  the  several  mills. 

As  heretofore  stated,  the  lumber  is  taken  from  the  mill  at  Barham, 
on  the  so-called  northern  division,  by  the  trunk  line  itself,  whose 
tracks  apparently  reach  that  mill ;  the  service  by  the  tap  line  of  bring- 
ing the  logs  to  the  mill  is  purely  a  plant  service,  and  any  allowance 
by  the  Kansas  City  Southern,  either  to  the  tap  line  or  to  the  lumber 
company,  would  be  clearly  unlawful. 

There  are  two  mills  on  the  so-called  southern  division.  From  the 
mill  at  Pickering  the  JCansas  City  Southern  itself  moves  the  major 
portion  of  the  lumber  without  aid  by  the  tap  line,  the  mill  being 
within  1,000  feet  of  the  Kansas  City  Southern  tracks.  We  see  no 
grounds  upon  which  an  allowance  to  the  tap  line  may  lawfully  be 
made  on  the  products'of  either  of  the  mills,  but  an  allowance  may  be 
made  to  the  lumber  company  under  section  15  on  lumber  delivered 
by  it  to  the  carriers  at  Cravens  from  the  mill  at  that  point.  The 
mill  at  Cravens  is  one-half  mile  from  the  tracks  of  the  Santa  Fe, 
over  which  the  Lake  Charles  &  Northern  has  running  rights. 

NORTH  LOUISIANA  *  GULP  RAILBOAD. 

The  stockholders,  officers,  and  directors  of  the  North  Louisiana  A 
Gulf  Railroad  Company  bear  the  same  relation  to  the  Huie-Hodge 
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Lumber  Company ;  and  the  two  companies  are  one  investment  The 
tap  line  is  in  two  separate  sections.  One  track  connects  with  the 
Rock  Island  at  Hodge,  La.,  where  the  lumber  company  his 
a  sawmill  and 'planer,  and  extends  westward  for  about  10  miles 
to  a  point  known  as  Danville,  where  the  lumber  company  has  i 
hardwood  mill.  This  track  was  originally  operated  as  a  private 
logging  road  and  was  taken  over  by  the  tap  line,  when  incorporated. 
in  January,  1906.  Beyond  Danville  there  are  several  miles  of  rails 
at  present  owned  and  operated  as  an  unincorporated  logging  road  by 
the  lumber  company,  but  which  was  formerly  included  as  a  part  of 
the  North  Louisiana  &  Gulf.  The  tap  line  deeded  this  track  back 
to  the  lumber  company  in  exchange  for  the  four  miles  of  track  thit 
now  composes  the  other  section  of  the  incorporated  tap  line.  This 
track  connects  with  the  Lousiana  &  Northwest  Railroad  at  a  point 
known  as  Bienville,  La.,  and  runs  eastward  to  a  point  in  the 
woods  known  as  Walsh;  it  was  laid  by  another  lumber  com- 
pany in  1007  and  was  acquired  by  the  present  owners  in  190? 
with  the  purchase  of  the  sawmill  at  Bienville.  We  understand 
that  since  the  hearing  several  miles  of  additional  track  have  been 
laid  from  Walsh  to  Danville,  thus  connecting  up  the  two  parts  of 
the  incorporated  tap  line.  The  new  track  also  serves  to  reach  addi 
tional  timber  of  the  lumber  company. 

The  tap  line  ha9  5  locomotives,  1  combination  car,  6  box  cars  7 
flat  cars,  and  70  logging  cars.  Two  of  the  locomotives  are  u«d  by 
the  lumber  company  in  hauling  the  logs  over  the  unincorporated 
tracks  to  Danville,  the  rental  paid  being  in  the  form  of  a  charge  of  25 
cents  per  1,000  feet  on  the  logs  handled.  From  Danville  the  Up 
line  hauls  the  yellow-pine  logs  to  the  mill  at  Hodge  without  charpe. 
The  tap  line  also  hauls  rough  hardwood  from  the  mill  at  Danville 
to  the  planing  mill  at  Hodge;  and  no  charge  is  made  for  this  service. 
Rome  of  the  hardwood  lumber  is  shipped  out  without  planing.  On 
shipments  from  the  mill  or  planer  at  Hodge  a  part  of  the  service  is 
performed  by  the  tap  line  and  a  part  by  the  Rock  Island.  The  same 
conditions  exist  with  respect  to  the  movements  of  legs  and  lumber  at 
the  Bienville  mill  on  the  Louisiana  &  Northwest  That  line  allow? 
a  uniform  division  of  2  cents  per  100  pounds,  while  the  Bock  Island 
pays  from  H  to  4  cents  per  100  pounds.  Joint  rates  were  first  estab- 
lished by  the  Rock  Island  in  100G  and  by  the  Louisiana  &  Northwest 
in  1000.' 

The  annual  report  for  the  year  1910  shows  a  total  traffic  of  4AS2S 
tons,  of  which  1,145  tons  were  merchandise  and  supplies,  and  the 
remainder  was  forest  products.  One  logging  train  is  run  daily  in 
each  directum,  on  which  passengers  are  carried,  the  revenue  from  that 
source  for  the  year  1910  being  less  than  $800,  with  revenues  from  mail 
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service  amounting  to  about  $340.  There  are  one  or  two  small  ship- 
pers of  staves,  bolts,  and  ties  along  the  line;  and  mention  is  made  on 
the  record  of  the  proposed  establishment  of  a  salt  and  crushed-rock 
plant,  which  it  is  hoped  will  ship  two  or  three  carloads  a  day.  But 
the  traffic  of  the  tap  line,  in  which  the  lumber  company  is  not  directly 
interested,  is  very  small,  and  the  service  it  performs  is  that  of  a  mere 
plant  facility  of  the  lumber  company. 

Each  of  the  mills  on  this  line  is  within  less  than  1,000  feet  of  the 
tracks  of  the  nearest  trunk  line.  No  allowance  may  therefore  be 
made  out  of  the  rate  on  the  products  of  either  mill.  On  the  products 
of  the  hardwood  mill  a  division  of  2  cents  may  be  paid  by  each  of 
the  connecting  trunk  lines,  except  when  again  milled  or  planed  at 
Hodge.  • 

MONROE  *  SOUTHWESTERN  RAILWAT.  >  C\ 

The  Monroe  Lumber  Company,  predecessor  of  the  Grayling  Lum- 
ber Company  in  the  ownership  and  operation  of  a  yellow-pine  saw- 
mill at  Monroe,  La.,  on  the  east  bank  of  the  Ouachita  River  and  on 
the  tracks  of  the  Iron  Mountain,  built  a  private  logging  road  from  the 
opposite  bank  of  the  river  into  its  timber.  This  track  connects  at 
West  Monroe  with  the  Vicksburg,  Shreveport  &  Pacific  Subse- 
quently, in  1904,  the  Monroe  &  Southwestern  Railway  Company  was 
formed,  with  an  authorized  capitalization  of  $1,000,000,  of  which 
$172,000  was  issued,  and  took  over  the  track  referred  to,  which  is 
about  10  miles  in  length.  The  stockholders  of  the  Grayling  Lumber 
Company  own  the  stock  of  the  tap  line,  and  the  two  companies  are 
one  and  the  same  investment.  The  incorporated  track  includes  also 
about  7  miles  of  spurs  and  sidings,  in  addition  to  which  the  lumber 
company  has  unincorporated  logging  spurs  connecting  with  the  tap 
line  at  various  points,  the  steel  in  which  belongs  to  the  tap  line.  The 
tap  line  has  4  locomotives  and  91  cars.  The  lumber  company  has  the 
free  use  of  one  of  the  locomotives.  The  tap  line  runs  two  logging 
trains  daily  in  each  direction  and  claims  to  carry  a  few  passengers, 
but  its  report  to  the  Commission  for  the  year  1910  shows  no  passenger 
revenues.  For  the  year  1911  the  revenue  from  that  source  amounted 
to  $334.35.  About  99  per  cent  of  the  whole  traffic,  amounting  to 
99,338  tons,  was  supplied  by  the  proprietary  company.  Its  en- 
tire tonnage  was  forest  products,  with  the  exception  of  484  tons 
of  agricultural  products  and  69  tons  of  merchandise.  It  is  claimed 
that  four  or  five  carloads  of  staves,  bolts,  and  ties  are  moved  each 
month  for  outsiders.  A  local  rate  is  charged  on  all  traffic  except 
the  lumber  of  the  controlling  company.  This  is  true  of  the  lumber 
manufactured  at  the  hardwood  mill  of  the  Riverside  Lumber  Com- 
pany, about  1  mile  from  the  junction  with  the  Vicksburg,  Shreve- 
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port  &  Pacific.  This  mill  receives  its  logs  on  the  river  and  pays  the 
tap  line  $5  a  car  for  switching  its  lumber  to  the  trunk  line. 

As  will  be  seen  from  the  foregoing  statement,  the  mill  of  the  lum- 
ber company  is  served  only  by  the  tracks  of  the  trunk  line ;  its  Up 
line  terminates  at  the  opposite  bank  of  the  stream.  The  service  per- 
formed by  the  tap  line  therefore  consists  of  moving  the  logs  from 
the  point  of  connection  of  the  unincorporated  spurs  with  its  track 
to  the  west  bank  of  the  river.  There  is  a  cable  stretched  across  the 
river  which  the  lumber  company  operates  and  by  means  of  which 
the  logs  are  transferred  from  the  cars  on  the  tap  line  to  the  mill 
The  lumber  is  taken  from  the  mill  by  the  Iron  Mountain,  which 
allows  out  of  its  rates  a  division  of  3  and  4  cents  per  100  pounds 
The  Vicksburg,  Shreveport  &  Pacific  makes  no  rates  in  connection 
with  the  tap  line,  and  no  traffic  of  the  controlling  lumber  company 
moves  out  over  that  line.  In  addition  to  the  divisions  received  from 
the  Iron  Mountain  the  tap  line  charges  the  lumber  company  1£  cents 
per  100  pounds  for  the  movement  of  the  logs  to  the  river. 

The  annual  reports  filed  with  the  Commission  indicate  an  accumu- 
lated surplus  on  June  30,  1910,  of  nearly  $25,000,  which  had  actually 
been  expended,  however,  on  the  improvement  of  the  line. 

This  is  clearly  not  a  case  in  which  the  trunk  line  may  lawfully 
make  any  allowance  out  of  its  published  rate  either  to  the  tap  line  or 
to  the  lumber  company. 

VICTORIA,  FISHER  A  WESTERN  RAILROAD. 

The  Victoria,  Fisher  &  Western  Railroad  Company  is  owned  by 
the  stockholders  of  the  Louisiana  Long  Leaf  Lumber  Company,  the 
stock  in  the  two  companies  being  held  by  the  same  persons  and  in  the 
same  relative  proportion.  They  have  the  same  officers.  The  railroad 
corporation  was  formed  in  November,  1902,  and  its  capital  stock, 
amounting  to  $300,000,  was  issued  as  a  dividend  to  the  stockholders 
of  the  lumber  company  in  exchange  for  the  tracks  and  equipment 
then  owned  and  theretofore  operated  by  the  lumber  company.  A  part 
of  the  track  seems  to  have  been  constructed  some  25  years  ago  and 
was  acquired  by  the  lumber  company  in  1900.  The  tap  line  connects 
with  the  Texas  &  Pacific  at  Victoria,  La.,  and  runs  southward, 
crossing  the  Kansas  City  Southern  at  Fisher  and  terminating  at  a 
point  known  as  Cain,  a  total  distance  of  about  31  miles.  There  are 
about  25  miles  of  logging  spurs  and  sidetracks.  The  tap  line  has 
5  locomotives,  4  cabooses,  3  box  cars,  1  flat  car,  and  105  logging  can. 
It  does  not  operate  any  trains  on  regular  schedule. 

The  lumber  company  has  two  mills,  one  about  a  mile  from  the 
junction  with  the  Texas  &  Pacific  at  Victoria,  and  the  other  about 
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half  a  mile  from  tracks  of  the  Kansas  City  Southern  at  Fisher. 
The  Victoria  mill  has  been  in  operation  for  about  26  years.  The  tim- 
ber holdings  of  the  lumber  company  approximate  95,000  acres,  in 
addition  to  which  it  owns  some  80,000  acres  of  cut-over  land. 

The  tap  line  hauls  the  logs  from  the  woods  to  the  mill,  making  a 
charge  of  $1.50  per  1,000  feet,  which  is  supposed  to  cover  only  the 
service  performed  on  the  logging  spurs  and  not  the  haul  over  the 
main  track.  The  greater  portion  of  the  lumber  manufactured  at 
Fisher  is  delivered  to  the  Kansas  City  Southern,  being  switched 
about  one-half  mile  by  the  tap  line,  while  the  greater  part  of  the 
lumber  produced  at  the  mill  at  Victoria  is  moved  by  the  tap  line  one 
mile  to  the  Texas  &  Pacific.  A  small  amount  of  the  lumber  from 
each  mill  moves  over  the  tap  line  to  the  more  distant  trunk  line,  but 
the  same  divisions  are  paid  by  the  two  trunk  lines  from  both  mills. 

These  allowances  range  from  three-fourths  cent  to  4  cents  per  100 
pounds;  and  the  joint  rates  are  the  same  as  the  rates  published  from 
adjacent  mills  on  the  trunk  lines,  with  the  exception  of  traffic  moving 
to  points  in  Texas,  where  1}  cents  per  100  pounds  is  added  to  the 
junction-point  rate. 

The  tap  line  does  not  carry  passengers;  and  more  than  99  per  cent 
of  the  total  tonnage,  amounting  for  the  year  1910  to  316,676  tons,  is 
furnished  by  the  proprietary  company.  Its  annual  reports  to  the 
Commission  indicate  an  accumulated  surplus  of  $13,509.17  at  the  end 
of  the  fiscal  year,  June,  1910. 

We  can  not  recognize  the  right  of  this  tap  line  to  participate  as  a 
common  carrier  in  joint  rates  on  the  product  of  the  mills  of  the  pro- 
prietary company.  The  lumber  rate  of  the  Kansas  City  Southern 
must  be  held  to  apply  from  the  mill  at  Fisher,  and  the  rate  of  the 
Texas  &  Pacific  from  the  mill  at  Victoria.  Each  of  those  lines  may 
arrange  with  the  lumber  company  to  perform  the  necessary  switching 
service  for  the  distance  of  one-half  mile  and  one  mile,  respectively, 
and  may  make  it  a  reasonable  compensation  under  section  15. 

OUACHITA   A   NORTHWE8TERN   RAILROAD. 

The  Ouachita  &  Northwestern  Railroad  Company  was  incor- 
porated in  May,  1905,  and  its  stock  was  distributed  by  the  Louisiana 
Central  Lumber  Company  as  a  dividend  to  the  stockholders  of  that 
company.  Title  to  the  right  of  way,  track,  and  equipment  thereto- 
fore owned  and  operated  by  the  lumber  company  was  turned  over  to 
the  new  corporation.  The  two  companies  are  practically  identical 
in  their  stockholders  and  in  their  officers. 

The  lumber  company  has  two  mills,  one  at  Clarks  and  the  other 
at  Standard,  La.,  each  being  about  one-half  mile  from  the  track  of 
the  Iron  Mountain.    Each  is  served  by  rails  of  the  Ouachita  A  North- 
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western.  Tn  other  words,  the  tap  line  as  described  on  the  record 
consists  of  two  separate  tracks,  respectively  designated  as  the  Jackson 
divison  and  as  the  Standard  divison.  The  Jackson  division  serves 
the  mill  at  Clarks  and  extends  from  the  point  of  connection  with  the 
Iron  Mountain  in  a  northwesterly  direction  for  about  20  miles,  with 
logging  branches  aggregating  15  miles  in  length.  This  track  was 
not  completed  and  put  in  operation  until  September,  1910.  There 
had  been,  however,  a  track,  constructed  in  1903,  running  south- 
easterly from  Clarks  for  a  distance  of  14  miles.  When  the  timber  in 
that  direction  was  cut  out  the  track  was  taken  up  and  the  line  aban- 
doned. In  doin<r  this  no  consideration  was  given  to  the  rights  or 
convenience  of  the  farmers  and  one  or  two  other  outside  shippers  in 
that  vicinity.  There  was  also  a  small  lumber  mill  about  6  mile* 
southeast  of  Clarks  which  shipped  two  or  three  carloads  a  week  over 
that  track.  That  mill  was  still  in  operation  at  the  time  of  the  hear- 
ing, and  apparently  had  to  team  its  lumber  to  the  Iron  Mountain. 
The  other  section  of  the  tap  line  connects  with  the  Iron  Mountain  at 
Standard,  which  is  some  miles  south  of  Clarks,  and  runs  for  9  miles 
eastward  to  a  point  known  as  Summerville.  This  track  was  acquired 
from  another  lumber  company  in  1006. 

The  tap  line  has  7  locomotives  and  150  cars.  Its  logging-train 
service  is  apparently  irregular.  It  hauls  the  logs  to  the  mills  and 
switches  the  lumber  to  the  trunk  line,  which  allows  a  division  of 
from  2  to  4  cents  per  100  pounds  out  of  the  rate,  most  of  the  traffic 
being  subject  to  the  maximum  division.  For  the  movement  of  the 
logs  to  the  mill  and  the  expense  of  maintaining  and  changing  the 
logging  spurs  the  tap  line  makes  a  charge  of  $1.50  per  1,000  feet 
against  the  lumtar  company.  This  is  in  addition  to  the  division  of 
the  through  rate.  The  outside  traffic  is  comparatively  small,  amount- 
ing for  the  year  ending  June  30,  1910,  to  but  1,661  tons  out  of  an 
aggregate  movement  of  412.205  tons,  or  a  fraction  of  1  per  cent 
The  annual  reports  to  the  Commission  indicate  a  substantial  profit 
from  its  operations. 

An  interesting  fact  was  developed  on  the  hearing  of  this  case.  It 
appears  from  the  testimony  of  its  witness  that  an  understanding 
was  had  between  the  Ouachita  &  Northwestern  and  the  Iron  Moon- 
tain  respecting  the  payment  of  divisions;  and  the  agreement  on  the 
part  of  the  Iron  Mountain  to  allow  4  cents  per  100  pounds 
accepted  by  the  lumber  company  as  a  warrant  for  purchasing 
tional  timber  lying  farther  from  the  trunk  line.  It  is  frankly  stated 
that  other  timlx>r  lying  nearer  the  trunk  line  would  have  been  pur- 
chased had  not  this  concession  been  granted  by  the  Iron  Mountain 
to  the  tap  line. 

This  tap  line  is  clearly  in  the  class  of  cases  disposed  of  in  our 
original  report.    Each  of  the  mills  of  the  proprietary  company  is 
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about  one-half  mile  from  the  tracks  of  the  Iron  Mountain  and  the 
group  rate  therefore  extends  from  the  mills.  If  it  performs  for  the 
Iron  Mountain  the  service  of  moving  the  cars  to  and  from  the  mills, 
the  lumber  company  may  have  a  reasonable  allowance  under  section 
15  of  the  act. 

LAKE  CHARLES  RAILWAY. 

The  Lake  Charles  Railway  &  Navigation  Company  was  incor- 
porated in  1908  as  a  common  carrier  of  freight  only,  and  all  but 
$2,000  of  its  capital  stock,  amounting  to  $50,000,  was  issued  to  four 
stockholders  of  the  Powell  Lumber  Company  in  consideration  for 
the  logging  road  theretofore  constructed,  and  which  at  one  time  had 
been  known  as  the  Kelly  Tram,  together  with  the  rolling  stock  and 
certain  boats  belonging  to  the  lumber  company.  The  railroad  cor- 
poration and  the  lumber  company  are  owned  by  the  same  stock- 
holders and  have  the  same  officers.  Moreover,  there  is  an  indebted- 
ness to  the  lumber  company  of  nearly  $80,000. 

The  track  of  the  Lake  Charles  Railway  &  Navigation  Company 
connects  with  the  Iron  Mountain  at  Edna,  La.,  and  extends  from 
that  point  southward  and  westward  to  a  point  known  as  Hecker,  on 
the  Calcasieu  River.  There  are  20  miles  of  incorporated  railroad, 
in  addition  to  which  the  lumber  company  has  several  miles  of  unin- 
corporated spurs  connecting  with  the  main  track  at  various  points, 
the  steel  in  which  is  furnished  by  the  tap  line.  The  tap  line  has 
3  locomotives,  15  fiat  cars,  and  50  logging  cars.  It  also  owns 
and  operates  one  steamboat  and  two  barges,  which  run  from  Hecker 
down  the  Calcasieu  River  to  Lake  Charles,  a  distance  of  about  25 
miles.  One  log  and  lumber  train  is  run  over  its  track  between 
Hecker  and  Edna  daily  in  each  direction. 

The  lumber  company  has  a  mill  at  Edna  directly  on  the  tracks  of 
the  Iron  Mountain,  which  switches  the  empty  and  loaded  cars  for 
lumber  movements  from  the  mill.  It  also  has  a  mill  at  Lake 
Charles,  La.,  to  which  the  Kansas  City  Southern,  the  Iron  Mountain, 
and  the  Southern  Pacific  all  have  direct  access,  and  from  which 
they  switch  the  loaded  cars  of  lumber.  The  only  service  which  the 
tap  line  performs  for  the  lumber  company,  therefore,  is  the  move- 
ment of  the  logs  from  the  woods  to  the  mill  at  Edna  on  the  one  hand, 
or  to  Hecker  and  thence  by  boat  or  barge  to  the  mill  at  Lake  Charles 
on  the  other  hand.  The  divisions  allowed  by  the  trunk  lines  range 
from  three-fourths  cent  to  3  cents  per  100  pounds.  The  annual  re- 
port to  the  Commission  for  the  year  1910  indicates  the  movement 
of  212  tons  of  naval  stores  and  1,014  tons  of  merchandise  and  sup- 
plies, in  addition  to  108,700  tons  of  lumber.  There  is  very  little 
outside  traffic,  and  the  record  does  not  disclose  the  existence  of  any 
independent  mills  on  the  line.    The  town  of  Hecker  is  said  to  have 
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a  population  of  nearly  500,  with  two  general  stores  and  a  turpentine 
plant.  The  lumber  company  has  a  commissary  which,  as  we 
assume,  took  a  substantial  portion  of  the  merchandise  shipment! 
moving  over  the  tap  line. 

The  lumber  is  moved  directly  from  the  mills  by  the  trunk  lines, 
as  heretofore  stated.  No  allowance  may  lawfully  be  paid  to  the  Up 
line  on  account  of  the  service  which  it  performs  for  the  proprietary 
company. 

ABKANSAS    SOUTHEASTERN    RAILROAD. 

The  Arkansas  Southeastern  Railroad  serves  the  mill  of  the  Sum- 
mit Lumber  Company  at  Randolph,  La.,  a  point  on  the  Rock  Island, 
which  passes  within  150  yards  of  the  plant.  The  track  is  laid  from 
Randolph  in  a  southeasterly  direction  for  about  28  miles,  to  Fanner 
ville,  where  a  connection  is  made  with  the  Iron  Mountain.  At  t 
point  17  miles  from  the  mill  known  as  McKay  an  unincorpo- 
rated logging  road  of  the  Summit  Lumber  Company  connects 
with  the  tap  line  and  on  those  tracks  the  lumber  company  oper- 
ates logging  trains,  using  three  locomotives.  The  tap  line  itself 
has  2  locomotives,  a  combination  passenger  car,  18  flat  cars,  and  73 
logging  cars.  The  tap  line  was  constructed  by  the  lumber  com- 
pany several  years  before  its  incorporation,  in  1904,  which  is  ad- 
mitted to  have  taken  place  for  the  purpose  of  obtaining  divisions 
of  through  rates.  The  record  indicates  certain  changes  shortly 
prior  to  the  hearing  in  the  ownership  of  a  majority  of  the  stock  of 
the  tap  line.  Our  understanding,  however,  is  that  the  ownership 
of  the  tap  line  is  vested  in  persons  who  are  directly  interested  in 
the  mill  at  Randolph,  which  it  serves.  In  other  words,  the  mill 
and  tap  line  are  still  to  all  intents  and  purposes  one  and  the  same 
investment. 

The  Summit  Lumber  Company  loads  the  logs  on  the  cars  and 
moves  them  with  its  equipment  over  the  unincorporated  tracks  to 
the  junction  with  the  tap  line;  and  the  tap  line  hauls  the  logs  to 
the  mill  without  charge.  The  lumber  is  switched  by  the  tap  line 
from  the  mill  to  the  junction,  a  distance  of  three-quarters  of  a  mile. 
The  Rock  Island  allows  from  1  to  4  cents  per  100  pounds  out  of  the 
rates  on  lumber.  For  the  year  ending  June  30,  1910,  the  shipments 
of  the  Summit  Lumber  Company  aggregated  70,702  tons,  while  the 
traffic  of  outsiders  was  2,400  tons.  There  is  a  small  hardwood  mill 
owned  by  W.  F.  Usrey  &  Company,  which  purchases  its  logs  horn 
the  Summit  Lumber  Company;  there  are  also  a  small  yellow-pine 
mill  and  stave  mill  which  use  the  tap  line.  One  mixed  train  is  run 
direction  daily  on  which  a  few  passengers  are  carried.  The 
from  that  source  for  the  year  1910,  however,  was  only 
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$778.90.    The  lumber  company  furnishes  96  per  cent  of  the  traffic 
of  the  tap  line. 

This  mill  is  within  150  yards  of  the  Bock  Island  rails,  and  we  hold 
that  no  allowance  out  of  the  rate  may  lawfully  be  made  by  the  Bock 
Island.  On  lumber  delivered  by  the  tap  line  to  the  Iron  Mountain  at 
Farmerville  a  division  of  2  cents  may  be  paid  to  the  tap  line. 

LOUISIANA  RAILWAY.  °A 

The  stockholders  of  the  Grant  Timber  &  Manufacturing  Company 
own  a  majority  if  not  practically  all  of  the  capital  stock  of  the 
Louisiana  Bailway  Company,  and  practically  the  only  service  per- 
formed by  the  latter  is  the  movement  of  logs  and  lumber  for  the 
proprietary  company.    The  two  corporations  have  the  same  officers. 

The  track  of  the  tap  line  is  about  16  miles  in  length,  connects  at 
Grant,  its  eastern  terminus,  with  the  Louisiana  &  Arkansas,  crosses 
the  Iron  Mountain  at  Selma,  running  thence  westerly  for  several 
miles  and  turning  northward,  crossing  the  Louisiana  A  Arkansas, 
and  terminating  at  a  point  in  the  timber  known  as  HarreU ;  there  are 
also  about  14  miles  of  unincorporated  logging  tracks  the  steel  in 
which  is  owned  by  the  tap  line,  but  which  are.  laid  and  maintained 
by  the  lumber  company.  About  9  miles  of  the  main  track  was  pur- 
chased from  prior  owners  for  the  sum  of  $85,000;  the  remainder 
was  apparently  constructed  by  the  lumber  company  and  turned  over 
to  the  tap  line,  the  cost  being  borne  out  of  the  earnings.  The  -cost 
of  the  entire  track,  which  is  laid  with  light  rail,  and  equipment, 
aggregated  about  $200,000.  The  tap  line  has  6  locomotives,  25  flat 
cars,  and  93  logging  cars. 

The  lumber  company  has  two  mills  in  operation  at  Selma,  one 
immediately  adjacent  to  the  line  of  the  Iron  Mountain  and  the  other 
within  300  feet  of  its  right  of  way.  Its  timber  holdings  aggregate 
more  than  100.000  acres  and  include  certain  lands  where  the  lumber 
company  has  private  logging  spurs  reached  by  the  tap  line  by  means 
of  trackage  rights  over  the  Louisiana  &  Arkansas.  The  tap  line 
hauls  the  logs  all  the  way  from  the  point  of  loading  to  the  mill,  and 
the  trainmen  unload  them  into  the  pond.  A  charge  of  $1  per  1,000 
feet  is  made  against  the  lumber  company,  which  is  supposed  to  cover 
the  rental  of  the  steel  in  the  unincorporated  tracks  as  well  as  the  serv- 
ice performed  by  the  tap  line  in  moving  the  logs  thereon.  The  load- 
ing track  at  one  of  the  mills  in  Selma  is  owned  in  part  by  the  Iron 
Mountain  and  in  part  by  the  lumber  company.  The  other  mill  has  a 
short  spur  track,  less  than  800  feet  in  length,  connecting  with  the 
Iron  Mountain.  The  record  does  not  clearly  indicate  whether  the 
locomotive  of  the  Iron  Mountain  or  that  of  the  tap  line  places  the 
empty  cars  and  switches  the  loaded  cars  for  lumber  movements  from 
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the  mills  or  either  of  them.  About  one-half  of  the  traffic  of  the  lum- 
ber company  is  forwarded  over  the  Louisiana  ft  Arkansas,  which 
entails  a  movement  by  the  tap  line  of  the  empty  car  for  a  distance  of 
2£  miles  from  Grant  to  Selma,  and  of  the  loaded  car  for  the  same 
distance  from  the  mills  at  Selma  to  Grant.  Each  of  the  trunk  lines 
publishes  rates  in  connection  with  the  tap  line,  and  each  makes  an 
allowance  of  from  2  to  4  cents  per  100  pounds.  As  heretofore  stated, 
the  tap  line  has  practically  no  outside  traffic.  During  the  year  cov- 
ered by  the  record  it  moved  200,000  tons  of  logs  for  the  proprietary 
company,  and  75.848  tons,  or  about  3,000  carloads,  of  lumber. 

The  tap  line  makes  annual  reports  to  the  Commission.  Its  capi- 
tal stock  amounts  to  $100,000,  of  which  $73,000  was  issued  as  a  stock 
dividend.  No  cash  dividends  have  been  paid,  but  large  sums  have 
l>een  taken  from  earnings  to  extend  or  improve  the  property.  There 
was  apparently  a  surplus  on  June  o0,  1010,  of  about  $80,000.  against 
which  must  be  balanced  an  indebtedness  of  nearly  $20,000  due  on 
open  account  to  the  lumber  company. 

We  find  on  the  facts  disclosed  that  the  Louisiana  Railway,  in 
the  movement  of  the  logs  and  lumber  of  the  proprietary  com- 
pany, is  a  plant  facility,  and  comes  within  the  group  of  cases 
embraced  in  the  original  report  herein.  The  mills  at  Selma  are 
within  300  feet  of  the  Iron  Mountain;  and  for  the  reasons  stated 
in  the  original  report  we  can  not  recognize  the  propriety  of  any 
allowance  for  the  movement  of  cars  between  the  mill  and  the  Iron 
Mountain  tracks,  although  performed  by  the  lumber  company  itself. 
Our  view  is,  however,  that  for  the  movement  of  lumber  from  the 
mill  to  the  Loui>iana  &  Arkansas,  a  distance  of  about  2 J  miles,  that 
companv  mav  make  an  allowance  of  a  reasonable  amount  under  sec- 
tion  15  of  the  act  to  the  lumber  company. 

RED    IUVEK    A    GULF    KAILROAD. 

The  Red  River  &  Gulf  Railroad  Company  was  incorporated  in 
April,  VMo.  :m«]  its  capital  stock,  amounting  to  $101,000,  was  deliv- 
ered to  the  Crowcll  &  Spencer  Lumber  Company  and  distributed  by 
the  latter  as  a  dividend  to  its  stockholders.  The  lumber  company 
constructed  the  track  and  deeded  the  property  to  the  railroad  cor- 
poration. The  two  companies  are.  ami  have  been  from  their  incep- 
tion, identical  in  iiitcn-st.  and  they  have  the  same  officers. 

The  tap  line  connects  with  the  Iron  Mountain  at  Long  Leaf. 
La.,  and  with  the  Roek  Lland.  Texas  &  Pacific  and  Southern  Pa- 
cific at  LcCoinpto.  the  track  between  those  points  being  about  13 
miles  in  length.  The  timber  ha*  all  been  cut  away  along  the  main 
line:  but  the  lumber  company  has  an  unincorporated  track  about  4 
miles  in  length,  connecting  with  the  tap  line  and  running  into  the 
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standing  timber.  The  equipment  of  the  tap  line  consists  of  1  loco- 
motive, a  combination  passenger  and  freight  car,  and  3  flat  cars. 
The  lumber  company  itself  owns  and  operates  3  locomotives  and 
about  50  logging  cars. 

The  mill  of  the  lumber  company  is  at  Long  Leaf,  within  a  quarter 
of  a  mile  of  the  tracks  of  the  Iron  Mountain.  The  lumber  company 
loads  the  logs  on  its  cars  in  the  woods,  and  with  its  engines  hauls 
them  over  the  unincorporated  tracks  and  thence  oyer  the  incorpo- 
rated tap  line  to  the  mill  under  a  trackage  privilege,  for  which  it 
pays  the  tap  line  25  cents  per  1,000  feet,  log  scale.  In  other  words, 
the  logs  are  moved  to  the  mill  precisely  in  the  manner  that  they  were 
before  the  incorporation  of  the  tap  line,  with  the  exception  that  the 
lumber  company  goes  through  the  form  of  paying  a  trackage  charge. 
Before  the  incorporation  practically  all  the  lumber  moved  over  the 
Iron  Mountain  and  no  divisions  were  paid.  But  at  the  time  of  the 
hearing  the  bulk  of  the  lumber  moved  over  the  tap  line  to  the  Bock 
Island,  a  distance  of  over  12  miles,  the  divisions  paid  by  that  com- 
pany ranging  from  2£  cents  to  4£  cents  per  100  pounds.  The  allow- 
ance of  the  Iron  Mountain  is  uniformly  3  cents,  while  the  Southern 
Pacific  pays  3  and  4  cents  per  100  pounds.  The  Texas  &  Pacific 
grants  no  divisions. 

There  is  an  independent  mill  on  the  tap  line  about  5  miles  from 
LeCompte,  with  a  capacity  of  about  40,000  feet  per  day.  It  hauls 
its  logs  to  the  mill  by  wagon.  The  lumber  traffic  of  the  tap  line  for 
the  year  1910  amounted  to  37,820  tons,  with  1,363  tons  of  other 
freight.  The  revenue  from  the  freight  was  $29,576.56,  in  addition  to 
which  the  lumber  company  paid  $5,191.36  for  trackage  rights  for  its 
log  trains,  and  the  Rock  Island  paid  $6,666.75  for  the  privilege  of 
running  trains  loaded  with  gravel  over  a  portion  of  the  tap  line. 
The  Red  River  &  Gulf  runs  one  train  daily  in  each  direction,  on 
which  passengers  are  carried;  and  its  revenues  from  passengers 
amounted  to  $1,213.40  for  the  year  1910.  These  figures  are  taken 
from  the  annual  reports  to  the  Commission,  which  show  an  accumu- 
lated surplus  on  June  30,  1910,  of  $6,865.74,  after  the  payment  of  a 
40  per  cent  dividend  during  that  year,  amounting  to  $40,400.  In 
the  year  1907  it  paid  a  15  per  cent  dividend,  with  40  per  cent  in  1908, 
and  20  per  cent  in  1909,  making  a  total  of  $116,160  distributed  in 
four  years  to  its  stockholders,  on  a  capitalization  of  $101,000. 

The  allowances  paid  here  are  clearly  excessive  and  amount  to  a  re- 
hate  to  the  lumber  company.  The  allowance  by  the  Iron  Mountain 
to  the  tap  line  for  switching  the  product  of  the  mill  to  its  rails  may 
not  lawfully  exceed  $2  a  car;  and  we  fix  the  division  out  of  the 
rates  that  may  lawfully  be  made  by  the  Rock  Island  and  other  trunk 
lines  on  the  products  of  the  mill  of  the  controlling  company  at  Long 
Leaf  at  2  cents  per  100  pounds  as  a  maximum, 
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ZWOLLE  &  EASTERN  RAILWAY. 


In  the  year  1899  the  Sabine  Lumber  Company  built  a  sawmill  for 
the  manufacture  of  yellow-pine  lumber  at  Zwolle,  La.,  within  one- 
half  mile  of  the  tracks  of  the  Kansas  City  Southern,  and  a  planing 
mill  immediately  on  those  tracks.  At  the  same  time,  and  for  the 
purpose  of  bringing  the  logs  to  its  mill,  the  lumber  company  con- 
structed several  miles  of  track  which  it  transferred  in  1904  to  a 
corporation  then  organized  by  it  and  known  as  the  Zwolle  A  Eastern 
Railway  Company.  The  capital  stock  of  the  new  corporation. 
amounting  to  $20,000,  was  taken  in  part  exchange  for  the  track  and 
equipment,  and  the  balance  of  its  value,  amounting  to  $75,000.  has 
since  been  paid  for  out  of  the  earnings  of  the  tap  line.  The  stock- 
holders of  the  lumber  company  own  practically  the  entire  capital 
stock  of  the  tap  line;  and  the  two  companies  are  not  only  identical 
in  interest,  but  have  the  same  officers  and  several  joint  employees* 

The  main  track  of  the  Zwolle  &  Eastern  is  14  miles  in  length  and 
extends  in  a  southwesterly  direction  from  Zwolle  to  a  point  known 
as  Blue  Lake.  There  are  about  4  miles  of  spurs  and  sidetrack.  The 
equipment  consists  of  3  locomotives,  1  combination  passenger  and 
baggage  car,  a  box  car,  and  about  00  logging  cars.  There  are  no 
station  structures,  although  there  are  said  to  be  several  small  town: 
or  settlements  along  the  line.  Blue  Lake  is  a  logging  camp.  Tht 
only  independent  industry  on  the  line  is  a  small  hardwood  mill  at  a 
point  known  as  Gibson,  about  1  mile  from  the  junction  with  the 
Kansas  City  Southern. 

The  logs  are  loaded  on  the  cars  by  employees  of  the  tap  line  and 
are  hauled  by  it  over  the  logging  spurs  and  thence  over  its  main  line 
to  the  mill,  a  charge  of  $1.75  per  1,000  feet,  log  scale,  being  debited 
against  the  lumber  company  for  the  services  on  the  logging  spurs 
For  hauling  logs  over  the  main  track  from  Blue  Lake  to  Gibson  the 
tap  line  charges  the  hardwood  mill  $2  per  1,000  feet,  log  scale.  The 
tap  line  switches  shipments  of  lumber  from  the  sawmill  to  the  trunk 
line,  a  distance  of  alx>ut  one-half  mile;  but  nearly  90  per  cent  of  the 
shipments  of  the  proprietary  company  are  dressed  lumber,  which  is 
taken  by  the  trunk  line  directly  from  the  loading  track.  The  lumber 
shipments  of  the  hardwood  mill  at  Gibson  are  moved  by  the  tap  line 
a  distance  of  1  mile  to  the  Kansas  City  Southern.  The  division* 
allowed  by  the  trunk  line  are  from  one-half  cent  to  4  cents  per  100 
pounds,  averaging  about  2  cents. 

The  statement  made  on  the  record  is  that  the  passenger  revenue 
of  the  tap  line  amounts  to  $C>0  per  month,  and  that  there  are  two 
mixed  trains  moving  daily  in  each  direction  on  which  passengers 
are  carried.  The  annual  reports  to  the  Commission  do  not  bear  oat 
this  claim,  however,  for  the  fiscal  year  1911,  the  revenue  being  abowi 
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thereon  as  $885.15,  with  no  revenues  from  passenger  traffic  for  the 
preceding  fiscal  year.  The  volume  of  forest  products  exceeded 
110,000  tons  for  the  year  1910,  while  the  inbound  and  outbound 
movements  of  miscellaneous  material  and  supplies  aggregated  only 
510  tons.  The  tap  line  has  been  operated  at  a  substantial  profit,  its 
accumulated  surplus  on  June  30,  1910,  amounting  to  $114,516.67,  the 
major  portion  of  which  has  been  utilized  in  the  payment  of  its  in- 
debtedness of  $75,000  to  the  lumber  company,  of  which  mention  has 
already  been  made. 

The  Kansas  City  Southern  itself  removes  the  dressed  lumber  from 
the  planing  mill  and  we  should  regard  any  allowance  on  such  traffic 
either  to  the  tap  line  or  to  the  lumber  company  as  clearly  unlawful 
While  about  10  per  cent  of  the  shipments  are  rough  lumber,  which  is 
actually  switched  by  the  tap  line  for  a  distance  of  nearly  one-half 
mile,  we  infer  that  the  loading  track  of  the  sawmill  is  within  a  very 
much  less  distance  of  the  rails  of  the  Kansas  City  Southern,  and  that 
if  that  company  cared  to  remove  the  cars  from  the  sawmill  it  could 
do  so  with  a  switching  movement  of  less  than  1,000  feet.  If  this 
understanding  is  not  correct,  under  the  principle  stated  in  the  original 
report,  the  lumber  company  may  have  an  allowance  from  the  Kansas 
City  Southern  under  section  15  for  switching  the  rough  lumber  to  the 
trunk  line. 

SABINE  A   NORTHERN  RAILROAD.  ?"> 

The  Sabine  &  Northern  Railroad  Company  is  controlled,  through 
the  ownership  of  its  entire  capital  stock,  by  a  lumber  company 
known  as  the  Sabine  Tram  Company,  which  has  a  mill  at  Juanita, 
La.,  and  another  at  Deweyville,  Tex.  The  lumber  company  has 
some  23,000  acres  of  timberland  in  Louisiana  which  is  reached  by 
the  tap  line,  and  a  tract  of  approximately  60,000  acres  in  Texas. 
The  mill  at  Deweyville  has  been  in  operation  since  1899,  but  the  mill 
at  Juanita  was  built  more  recently. 

The  Sabine  &  Northern  connects  with  the  Kansas  City  Southern  at 
Smyth  Junction  and  extends  westward  for  about  5  miles  to  a  camp 
or  logging  town  known  as  Blewett  and  having  a  population  of  about 
r>00.  From  Juanita  Junction,  which  is  about  1  mile  west  of  Smyth 
Junction,  a  track  runs  northward  for  a  distance  of  3}  miles  parallel 
to  and  joining  the  Kansas  City  Southern  at  Juanita.  These  tracks 
are  laid  with  35  and  50  pound  steel  rails,  and  the  right  of  way  is 
apparently  owned  by  the  tap  line. 

The  tap  line  enjoys  trackage  rights  over  the  Kansas  City  Southern 
from  Smyth  Junction  southward  for  8  miles  to  De.Quincy,  and 
westward  about  21  miles  to  Ruliff,  on  the  west  bank  of  the  Sabine 
River  in  the  state  of  Texas.  From  Ruliff  it  operates  over  a  track  1} 
miles  long  owned  jointly  by  the  Texarkana  &  Fort  Smith,  a  part  of 
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the  Kansas  City  Southern  system,  and  the  Sabine  Tram  Company, 
to  the  mill  at  Dewey ville.  It  is  of  interest  to  observe  that  the  track- 
age rights  in  question  originated  in  a  contract  entered  into  between 
the  Kansas  City  Southern  and  the  Sabine  Tram  Company,  before 
the  opening  of  the  mill  at  Juanita  and  the  building  of  the  tracks  into 
that  point :  that  this  contract  was  subsequently  assigned  to  the  tap 
line  when  organized :  and  that  it  is  limited  to  the  movement  by  the 
tap  line  over  the  Kansas  City  Southern  of  trainloads  of  logs  belong- 
ing to  the  Sabine  Tram  Company.  The  joint  track  from  Ruliff  to 
Deweyville  was  laid  in  ISi'O  and  is  used  by  the  Sabine  &  Northern 
simply  for  the  movement  of  logs  to  the  lumber  company's  mill  at  thit 
point :  the  Texarkana  &  Fort  Smith  apparently  furnishes  a  general 
freight  service  for  Deweyville,  a  town  of  1.500  inhabitants.  The 
right  of  way  for  the  joint  track  was  furnished  by  the  lumber  com- 
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pany,  which  did  the  grading  and  furnished  the  ties,  while  the  Texar- 
kana &  Fort  Smith  supplied  and  laid  the  steel. 

The  tap  line  was  incorporated  in  February,  190C,  for  the  purpose. 
as  is  admitted  of  record,  of  legalizing  divisions  from  the  Kansas  City 
Southern.  Its  equipment  consists  of  one  locomotive,  one  flat 
and  a  caboose,  together  with  a  second  locomotive  and  70  log 
which  it  rents  from  the  lumber  company.  The  locomotives  haw 
proper  safety  applianees. 

The  lumber  company  has  unincorporated  logging  spurs  aggregat- 
ing in  length  about  10  miles  and  extending  into  the  timber  from  the 
terminus  of  the  incorporated  tap  line  at  the  logging  camp  known  as 
Blewett.  The  lumber  company  operates  these  spurs  and  with  its 
own  power  moves  the  logs  to  Blewett.  They  are  then  taken  by 
the  locomotive  of  the  tap  line  to  the  mill  at  Juanita,  no  charge 
heiner  made  against  the  lumber  company  for  this  service.  The  lum- 
iduced  at  the  Juanita  mill  is  loaded  directly  on  the  tracks  of 
s  City  Southern,  which  switches  the  cars  to  and  from  the 
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mill.  The  tap  line  also  takes  carloads  of  logs  at  Blewett  and  hauls 
them  over  its  own  rails  to  Smyth  Junction,  and  thence,  under  the 
trackage  rights  heretofore  referred  to,  over  the  Kansas  City  Southern 
to  Ruliff  and  the  joint  track  to  Deweyville.  It  pays  the  Kansas  City 
Southern  $1.75  per  car  for  the  trackage  right  and  makes  a  charge 
against  the  lumber  company  of  $5.25  per  car  for  the  entire  movement 
of  the  logs  from  Blewett  to  Deweyville.  This  charge,  however,  is 
subsequently  refunded  by  the  tap  line  on  four  carloads  of  logs  for 
each  carload  of  lumber  shipped  out,  the  rates  established  by  the  Kan- 
sas City  Southern  and  participated  in  by  the  tap  line  being  on  the 
milling-in-transit  plan.  The  lumber  produced  at  the  Deweyville  mill 
is  moved  by  the  Texarkana  &  Fort  Smith  from  the  mill.  It  will  be 
seen  therefore  that  in  the  case  of  each  of  the  two  mills  the  tap  line 
hauls  the  logs  but  does  not  haul  the  lumber.  It  receives  an  allowance 
from  the  Kansas  City  Southern  of  from  three-fourths  cent  to  8  cents 
per  100  pounds,  except  to  destinations  in  the  state  of  Texas,  and  to 
certain  other  territories  where  no  division  is  allowed.  It  is  claimed 
that  the  bulk  of  the  business  goes  to  points  where  the  Sabine  &  North- 
ern has  no  allowances,  but  the  proof  is  not  definite  on  this  point 

The  traffic  of  the  Sabine  &  Northern  consists  almost  entirely  of  the 
logs  of  the  Sabine  Tram  Company  and  supplies  for  its  logging 
camp  and  employees.  Its  whole  tonnage  for  the  year  1910,  exclusive 
of  forest  products,  was  1,435  tons,  of  which  235  tons  was  coal  and  279 
tons  iron  and  steel.  All  of  this  freight  was  inbound,  nothing  being 
moved  out  except  logs.  No  charge  is  made  for  such  few  passengers 
as  are  carried,  and  it  has  no  special  facilities  for  the  handling  of 
traffic  for  the  public  if  any  were  offered. 

Tt  files  annual  reports  with  the  Commission,  from  which  it  appears 
that  the  operating  expenses  shown  on  its  books  are  slightly  in  excess 
of  the  revenues. 

The  Kansas  City  Southern  or  its  subsidiary  line,  the  Texarkana  A 
Fort  Smith,  takes  the  manufactured  lumber  from  both  of  the  mills 
of  the  proprietary  company.  Upon  the  facts  of  the  case,  therefore,  no 
allowance  may  lawfully  be  made  out  of  the  rates  on  the  traffic  of  these 
mills.  The  trackage  right  acquired  over  the  Kansas  City  Southern 
crosses  the  state  line;  although  assigned  by  the  lumber  company  to 
its  tap  line,  the  agreement  limits  the  right  to  the  logs  of  the  con- 
trolling lumber  company.    This  we  regard  as  of  doubtful  validity. 

TREMONT  A  GULF  RAILWAY.  Vf 

The  main  line  of  the  Tremont  &  Gulf  Railway  extends  from  a  con- 
nect ion  with  the  Vicksburg,  Shreveport  &  Pacific  at  Tremont, 
La.,  southward  for  a  distance  of  practically  50  miles  to  Winn- 
field,  La.,  a  town  of  4,000  people,  with  two  banks,  a  number  of 
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stores,  and  several  mills  and  commercial  enterprises,  where  it  con- 
nects with  the  Bock  Island,  Louisiana  &  Arkansas,  and  Louisiana 
Railway  &  Navigation  Company.  It  is  laid  with  60-pound  steel 
rails,  with  a  maximum  grade  of  1  per  cent  and  a  maximum  curvt 
ture  of  4C ;  its  bridges  are  substantial ;  it  is  equipped  with  watei 
tanks,  coal  chutes;  and  has  telephone  and  telegraph  lines  for  the 
dispatching  of  its  trains.  It  has  6  agency  stations,  with  4  sub- 
stantial depot  buildings,  costing  from  $200  to  $7,000  each;  and  o( 
section  houses,  3  scales,  a  freight  warehouse,  etc.  It  also  hi* 
1  passenger  and  3  freight  locomotives;  3  combination  coaches  and 
passenger  cars;  148  box  cars;  50  fiat  cars,  a  pile  driver,  and 
cabooses;  and  its  equipment  has  the  necessary  safety  appliances. 
There  are  18  or  20  men  employed  in  its  train  crews  and  it  has  over 
100  section  or  track  men.  It  also  has  a  full  set  of  general  officers. 
including  a  vice  president,  general  superintendent,  and  general 
freight  and  passenger  agent.  It  has  a  daily  passenger  train,  consist- 
ing of  a  combination  baggage,  mail,  and  express  car,  and  passenger 
coach,  which  is  scheduled  to  make  the  50  miles  from  Winnfield  to 
Tremont  in  a  little  over  two  hours.  It  also  operates  a  freight  service 
as  the  traffic  requires.  It  reports  a  passenger  revenue  of  $17.O»0 
for  the  year  1910.  In  addition  to  the  town  of  Winnfield,  which  is 
its  southern  terminus,  there  are  seven  or  eight  small  settlements  alone 
its  line  to  and  from  which  some  traffic  is  hauled  for  the  public  and 
at  which  are  located  several  small  independent  mills.  The  country 
is  not  well  developed  agriculturally  and  there  are  only  occasional 
shipments  of  cotton,  peanuts,  and  cattle  for  the  farmers.  Out  of  a 
total  freight  movement  of  101.374  tons  during  the  fiscal  year  1910. 
167.270  tons  were  fnvst  products,  of  which  the  major  portion  *a* 
supplied  by  the  mills  of  the  Tremont  Lumber  Company.  It  is  stated 
that  the  shipments  of  that  company  average  not  less  than  450  car- 
loads per  month,  while  the  independent  mills  ship  about  95  carloads. 
For  the  tap  line  itself  the  claim  is  made  that  more  than  72.6  per  cent 
of  its  revenue  is  earned  on  lumber  and  merchandise  handled  for  the 
account  of  the  Tremont  Lumber  Company,  while  as  much  as  27.4  per 
cent  is  for  othrr  iutrrests. 

The  Tremont  &  (iulf  Kail  way  also  owns  and  operates  a  branch 
line,  crossing  its  main  line  at  a  point  about  5  miles  north  of  Winn- 
field, connecting  with  the  Kock  Island  at  Pyburn  and  running  for  a 
distance  of  about  2i)  miles  eastward  to  a  connection  with  the  Inn 
Moutain  known  as  Kochelle.  It  also  operates  a  branch  leased  from 
the  Tremont  Lumber  Company  and  extending  from  a  junction  with 
the  Rock  Island  at  Jone.-boro  about  20  miles  eastward  to  a  connection 
■vith  the  tap  line  at  Sykes.  There  are  doubtless  logging  camps  along 
;  branch  lines;  there  is  a  single  small  independent  sawmill  on 
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each  branch;  but  there  are  neither  towns  nor  settlements;  and  ap- 
parently these  branch  lilies  are  used  primarily  for  the  benefit  of  the 
Tremont  Lumber  Company. 

The  capital  stock  of  the  Tremont  &  Gulf  Railway  Company,  of 
which  $2,000,000  has  been  issued,  is  held  by  the  Southern  Investment 
Company,  which  also  owns  the  stock  of  the  Tremont  Lumber  Com- 
pany, and  other  lumber  industries  elsewhere.  We  find,  therefore,  an 
identity  of  interest  between  the  tap  line  and  the  Tremont  Lumber 
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Company,  which  has  vast  timber  holdings  along  the  tap  line,  amount- 
ing at  the  date  of  the  hearing  to  approximately  286,000  acres.  The 
lumber  company  also  has  three  large  mills  at  present  in  operation 
and  two  that  have  ceased  running. 

The  principal  mill  is  located  a  few  hundred  feet  from  the  Iron 
Mountain  right  of  way  at  Rochelle,  on  one  of  the  branch  lines  here- 
tofore mentioned,  and  about  40  per  cent  of  the  total  manufactured 
output  of  the  Tremont  Lumber  Company  is  shipped  therefrom. 
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The  balance  of  the  output  is  about  evenly  divided  between  its  mill 
at  Eros,  which  is  on  the  main  road  of  the  tap  line,  about  11  miki 
south  of  Tremont,  and  the  mill  at  Jonesboro,  from  which  there  is  a 
switching  movement  to  the  Rock  Island  of  about  3,000  feet  over  the 
branch  which  the  tap  line  operates  under  lease  from  the  lumber 
company.  The  lumber  from  each  of  these  mills  is  not  routed  over  the 
line  of  the  nearest  trunk-line  connection,  but  is  distributed  among 
the  various  trunk  lines,  the  Bock  Island  getting  about  35  per  cent 
of  the  whole  traffic,  the  Iron  Mountain  20  per  cent,  the  V.,  S.  &  P. 
33$  per  cent,  and  the  remainder  moving  over  the  Louisiana  Railway 
&  Navigation  Company  from  Winnfield.  It  is  said  that  the  average 
haul  over  the  Tremont  &  Gulf  on  the  finished  lumber  is  about  26 
miles. 

In  addition  to  the  incorporated  line,  including,  as  heretofore  stated, 
20  miles  of  branch  lines  leased  from  the  Tremont  Lumber  Company, 
the  latter  company  owns  and  operates  upward  of  60  miles  of  logging 
road  and  spurs  reaching  into  its  extensive  timber  tracts.  They  con- 
nect with  the  incorporated  tap  line  at  various  points.  The  lumber 
company  has  trackage  rights  over  the  railroad,  under  and  by  virtue 
of  which  it  moves  logging  trains  from  its  various  logging  spurs  in 
the  timber  to  its  several  mills.  In  other  words,  the  incorporated  tap 
line  does  not  haul  the  logs  of  the  lumber  company  to  its  mills;  and  it 
made  no  charge  against  the  lumber  company  for  the  trackage  rights 
until  after  the  hearing.  It  now  gets  a  trackage  toll  of  85  cents  per 
train-mile.  It  seems  that  the  understanding  had  previously  been  that 
the  incorporated  tap  line  was  sufficiently  remunerated  by  its  divisions 
on  the  manufactured  lumber  to  warrant  it  in  giving  away  the  track- 
age privilege.  In  the  operation  of  the  private  logging  spurs  and  the 
movement  of  its  log  trains  over  the  incorporated  line,  the  lumber 
company  uses  9  or  10  locomotives;  it  also  has  more  than  100  logging 
cars. 

For  the  movements  of  lumber  from  the  various  mills  to  the  trunk- 
line  connections  the  tap  line  receives  an  allowance  or  division  of  from 
2.4  cents  to  6  cents  per  100  pounds.  The  lumber  is  billed  as  originat- 
ing at  the  respective  mills,  there  being  no  milling-in-transit  arrange- 
ment, as  the  logs  are  brought  into  the  mills  by  the  lumber  company 
itself.  An  allowance  of  6  cents  for  its  average  haul  of  25  miles  yields 
a  revenue  of  nearly  5  cents  a  ton-mile.  The  empty  car  is  furnished 
by  the  connecting  trunk  line. 

In  spite  of  the  comparative  completeness  of  its  equipment  end  or- 
ganization it  is  perfectly  apparent  that  this  tap  line  is  a  facility  of 
the  Tremont  Lumber  Company.  That  is  the  way  it  has  been  used. 
The  lumber  company  freely  used  its  entire  trackage  to  haul  its  logs 
without  cost  until  after  the  hearing,  and  now  enjoys  trackage  rights 
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at  a  low  toll  per  train-mile  over  its  total  mileage.  This  we  regard 
as  unlawful.  We  do  not  understand  upon  what  principle  a  shipper 
mav  use  the  rails  of  a  line  that  calls  itself  a  common  carrier  either 
free  of  charge  or  on  terms  that  are  not  published  and  offered  to 
other  shippers. 

On  the  brief  filed  in  behalf  of  this  tap  line  it  is  said  that  if  it  be 
contended  that  the  tap  line  is  not  entitled  to  a  division  out  of  the 
rate  on  shipments  delivered  to  the  Iron  Mountain  from  the  Bochelle 
mill  or  on  shipments  delivered  to  the  Bock  Island  at  Pyburn  from 
the  mill  at  that  point — 

it  must  be  remembered  that  the  strategic  position  of  this  company  is  such 
that  five  railway  lines  compete  for  its  traffic  There  is  no  legal  reason  why 
a  railway  line  should  not  sell  its  traffic  to  that  competitor  which  gives  it  the 
best   division.    The  through   rates  remaining  unchanged,  the  public  is  not 

interested. 

This  view,  however,  overlooks  every  essential  element  in  the  contro- 
versy. The  principal  mill  of  the  lumber  company  is  at  Rochelle 
and  is  within  a  thousand  feet  of  the  Iron  Mountain.  The  mill  at 
Jonesboro  is  about  3,000  feet  from  the  Bock  Island,  and  the  switch 
track  reaching  it  is  the  property  of  the  lumber  company,  the  tap  line 
using  it  under  lease.  Under  these  circumstances  divisions  out  of  the 
rate,  amounting  in  some  cases  to  6  cents  per  100  pounds,  on  the 
products  of  those  mills  when  shipped  out  over  those  connections  are 
unlawful  rebates.  This  is  less  true  only  in  degree  of  the  divisions 
out  of  the  rate  on  the  products  of  the  other  mills.  Nothing  should 
be  paid  by  the  Iron  Mountain  on  the  products  of  the  Rochelle  mill 
or  by  the  Rock  Island  on  the  products  of  the  lumber  company's 
mill  at  Jonesboro  in  excess  of  a  reasonable  switching  charge,  which 
we  fix  at  $1.50  a  car.  On  the  product  of  the  mill  at  Eros  routed 
through  Tremont  a  division  of  1}  cents  may  be  made  out  of  the  rate. 
On  the  traffic  of  that  mill  moved  through  Sykes  to  junctions  with 
other  trunk  lines,  a  division  out  of  the  rate  of  2  cents  per  100  pounds 
may  be  made.  On  the  products  of  the  mill  at  Jonesboro  moved 
through  Sykes  to  Rochelle  or  to  Tremont  or  delivered  to  the 
Louisiana  Railway  &  Navigation  Company  at  Winnfield,  a  division 
of  2  cents  may  be  paid  out  of  the  rate.  On  the  products  of  the  mill 
at  Rochelle,  delivered  to  the  Rock  Island  at  Winnfield,  Pyburn, 
or  Jonesboro,  or  to  the  Vicksburg,  Shreveport  A  Pacific  at  Tremont,  a 
like  division  may  be  made  out  of  the  rate. 

NACOGDOCHES  *  SOUTHEASTERN   RATTJtf)AI>. 

The  Nacogdoches  &  Southeastern  Railroad  is  one  of  the  tap  lines 
of  the  Frost-Johnson  Lumber  Company,  having  been  acquired  by 
that  company  in  1910,  when  it  purchased  the  mill  of  the  Hayward 
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Lumber  Company,  at  Hayward,  Tex.    The  tap  line  was  incorporated 

in  1904  and  has  capital  outstanding  to  the  amount  of  $245,400,  which 
is  in  the  hands  of  the  stockholders  of  the  Frost-Johnson  Company. 
The  track  connects  with  the  Texas  &  New  Orleans  Railroad  at  Hay- 
ward  and  extends  through  the  timber  to  a  point  known  in  the  record 
as  Woden.  Since  the  hearing  an  additional  mile  of  the  track  has 
been  put  in  operation  westbound,  from  Hayward  to  Nacogdoches,  and 
connection  thus  effected  with  the  Houston  East  &  West  Texas.  The 
entire  length  of  the  track  operated,  including  sidings,  is  about  17 
miles.  It  has  2  locomotives,  1  combination  passenger  car,  8  freight 
cars,  and  54  logging  cars.  In  addition  to  the  tracks  described,  the 
lumber  company  has  15  miles  of  unincorporated  logging  spurs,  on 
which  it  operates  1  locomotive  that  it  owns  and  1  leased  from  the  tap 
line. 

The  tap  line  runs  one  train  daily  in  each  direction  and  carries 
a  few  passengers,  its  revenue  from  that  source  during  1910  being 
$322.  The  logs  are  hauled  to  the  mill  by  the  lumber  company. 
which  enjoys  trackage  rights  for  that  purpose  over  the  tap  line,  a 
yearly  rental  of  $1,000  or  $1,500  being  paid  to  the  tap  line.  The  Up 
line  switches  the  cars  for  lumber  shipments  for  a  distance  of  about 
one-quarter  of  a  mile  to  the  Texas  &  New  Orleans  or  about  one  and  a 
quarter  miles  to  the  Houston  East  &  West  Texas.  There  is  one  other 
small  sawmill  on  the  line  the  lumber  traffic  of  which  is  hauled  a  dis- 
tance of  about  10  miles  by  the  tap  line,  but  more  than  93  per  cent  of 
the  lumber  traffic  for  the  year  1910  was  handled  for  the  Frost- 
Johnson  Company,  which  supplied  88  per  cent  of  the  entire  tonnage 
of  the  tap  line,  in  addition  to  using  the  tracks  for  its  own  logging 
trains. 

No  allowance  may  be  made  out  of  the  rate  by  the  Texas  &  New 
Orleans  on  the  products  of  the  mill  of  the  controlling  company. 
which,  as  stated,  is  within  a  few  hundred  feet  of  its  rails.  For 
switching  the  products  of  the  mill  to  its  rails  at  Nacogdoches  the 
Houston  East  &  West  Texas  may  allow  the  tap  line  out  of  the  rate 
a  reasonable  switching  charge,  which  we  fix  at  $1.50  a  car. 

TEXAS  SOUTHEASTERN  RAILROAD. 

The  Texas  Southeastern  Railroad  was  originally  constructed  by 
the  Southern  Pine  Lumber  Company  as  a  private  logging  road,  but 
was  incorporated  in  1000  with  a  capital  stock  of  $250,000,  of  which 
$2:18,000  has  l>een  issued  and  is  owned  by  the  stockholders  of  the 
lumber  company.    The  tap  line  owes  the  lumber  company  $365,000. 

The  mills  of  the  lumber  company  are  at  Diboll,  on  the  track  of 
the  tap  line,  some  3,000  feet  or  more  from  the  line  of  the  Houston 
East  &  West  Texas.    The  tap  line  runs  northward  from  that  point 
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for  a  distance  of  18  miles  to  Neff,  where  a  connection  is  had  with 
the  Eastern  Texas.  There  is  also  a  track  nearly  10  miles  in  length 
branching  out  from  the  so-called  main  line  and  terminating  at 
Lufkin,  a  point  on  the  Houston  East  &  West  Texas  and  the  Cotton 
Belt.  At  Vair  the  Texas  Southeastern  meets  the  Groveton,  Lufkin 
&  Northern,  another  tap  line  that  is  a  party  to  this  record,  which 
enjoys  trackage  rights  over  the  Texas  Southeastern  to  Lufkin.  For 
this  trackage  right  the  Texas  Southeastern  receives  from  the  Grove- 
ton,  Lufkin  &  Northern  an  annual  rental  of  $450  per  mile,  together 
with  a  proportion  of  the  maintenance  expense.  The  lumber  com- 
pany has  several  miles  of  logging  tracks  connecting  with  the  incor- 
porated road  at  Vair,  but  these  spurs  are  operated  for  it  by  the  tap 
line. 

The  Texas  Southeastern  has  4  locomotives,  1  caboose,  1  combina- 
tion passenger  and  baggage  car,  40  box  cars,  and  84  freight  cars. 
Its  regular  service  consists  of  one  "  mixed  train  "  moving  daily  in 
each  direction,  on  which  passengers  are  carried.  . 

The  lumber  company  loads  the  logs  and  assembles  the  loaded  cars 
on  the  unincorporated  spurs;  and  from  the  assembling  point  they 
are  moved  by  the  tap  line  to  the  mill,  a  charge  of  $2.50  being  made 
where  the  movement  is  less  than  10  miles,  and  $3  per  car  where 
it  is  more  than  10  and  less  than  20  miles.  On  lumber  from  the 
mill  routed  over  the  Houston  East  &  West  Texas  through  Diboll, 
the  tap  line  performs  a  switching  movement  of  from  3,000  to  8,000 
feet  But  1)5  per  cent  of  the  lumber  is  said  to  move  out  through 
Lufkin,  entailing  a  haul  by  the  tap  line  of  about  17  miles.  Most 
of  the  traffic  is  delivered  at  Lufkin  to  the  Cotton  Belt,  but  about  15 
per  cent  is  taken  at  Lufkin  by  the  Houston  East  &  West  Texaa 
The  divisions  accorded  by  the  last-named  trunk  line  are  on  a  per- 
centage basis  and  average  about  3  cents  per  100  pounds.  But  on 
traffic  moving  to  Cairo,  for  example,  the  allowance  for  the  haul  of 
17  miles  is  4  cents  per  100  pounds,  while  the  trunk  lines  for  their 
haul  of  040  miles  retain  12  cents.  The  Cotton  Belt  allows  from  2 
to  4  cents  per  100  pounds. 

During  the  calendar  year  1910  the  tap  line  moved  58,458  tons  of 
lumber  and  ties,  most  of  which  was  supplied  by  the  proprietary 
company.  It  also  handled  2,200  tons  of  miscellaneous  freight, 
of  which  about  50  per  cent  was  supplied  by  the  controlling  in- 
terests. Its  annual  report  for  the  fiscal  year  ending  June  30,  1910, 
shows  a  total  revenue  of  $98,543.91,  of  which  $2,722.01  was  receipts 
from  passenger  service.  While  the  tap  line  keeps  separate  accounts, 
the  statement  made  of  record  is  that  the  lumber  company  acts  as  its 
financial  agent  and  supplies  all  the  funds  needed.  An  accumulated 
surplus  of  $58,538.88  was  shown  on  the  books  on  June  30, 1910,  but 
this  had  been  expended  in  betterments. 
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The  lumber  rates  of  the  Houston  East  &  West  Texas  most  be  held 
to  extend  from  the  mill,  which  as  heretofore  stated  is  about  3,000  feet 
from  its  line,  and  it  may  pay  the  tap  line  a  switching  charge  of 
$2  per  car  for  handling  the  products  of  the  mill  to  its  rails;  when 
the  products  move  out  over  the  tap  line  to  other  trunk-line  connec- 
tions they  may  allow  the  tap  line  a  division  out  of  the  rate  not 
exceeding  2  cents  per  100  pounds. 

TIMPSON   <fc   HENDERSON   RAILWAY. 

The  mill  of  the  Ragley  Lumber  Company  was  built  in  1900  at 
Ragley,  Tex.,  and  about  10  miles  of  track  laid  to  a  connection  with 
the  Houston  East  &  West  Texas  and  the  Texas  &  Gulf  railways  at 
Timpson.  The  following  year  the  track  was  incorporated  as  the 
Timpson  &  Northwestern  Railway  Company.  The  lumber  company 
retained  the  ownership  of.  or  constructed,  about  12  miles  of  additional 
track  extending  northwest  from  Ragley  into  the  timber.  In  August 
1900,  a  new  corporation  was  formed,  known  as  the  Timpson  A  Hen- 
1}  derson  Railway  Company,  about  60  per  cent  of  the  stock  of  which 

n  was  issued  to  and  is  held  by  the  stockholders  of  the  Ragley  Lumber 

ij  Company;  about  40  per  cent  was  taken  by  citizens  of  Henderson. 

The  new  corporation  not  only  took  over  the  track  of  its  predecessor. 
but  also  the  12  miles  of  logging  road  from  Ragley  to  Pine  Hill.  The 
track  was  extended  about  12  miles  into  Henderson,  so  that  the  tap 
line  as  in  operation  at  the  time  of  the  hearing  was  34  miles  in  length. 
beginning  at  Timpson  and  terminating  at  Henderson,  where  a  con- 
nection is  made  with  the  International  &  Great  Northern.  In  addi- 
tion to  the  mill  of  the  Ragley  Lumber  Company  there  are  two  small 
mills  near  Pine  Hill,  and  a  planing  mill  at  a  point  known  as  Long 
Branch.  There  are  also  four  small  towns  or  settlements,  each  hav- 
ing one  or  more  store?,  and  two  of  them  having  banks.  Timpson 
and  Henderson,  the  terminal  points,  each  has  a  population  of  8,000 
or  4,000. 

In  addition  to  the  capital  stock,  amounting  to  $250,000,  mention 
should  be  made  of  an  indebtedness  by  the  tap  line  to  its  president 
who  is  also  president  of  the  Ragley  Lumber  Company,  of  nearly 
$50,000.     The  two  companies  have  the  same  officers. 

In  addition  to  the  tracks  already  referred  to  the  lumber  company 
at  the  time  of  the  hearing  had  unincorporated  logging  trades  con- 
necting with  the  tap  line  near  Pine  Hill  and  extending  into  the 
timber.  It  hauled  the  logs  with  its  own  engines  over  this  trade  to 
the  incorporated  line,  and  thence  under  a  trackage  right  for  which 
it  paid  25  cents  per  train-mile,  to  the  mill.  The  tap  line  moved  die 
lumber  from  the  mill  to  the  trunk  lines,  a  distance  of  10  miles  in  the 
case  of  shipments  routed  through  Timpson,  or  a  distance  of  95  miles 
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on  traffic  moving  through  Henderson  and  over  the  International  A 
Great  Northern.  It  receives  a  division  of  from  8  to  4  cents  per  100 
pounds  from  the  Houston  East  A  West  Texas,  and  from  2  to  8  cents 
per  100  pounds  from  the  International  A  Great  Northern.  The 
Texas  &  Gulf  is  a  part  of  the  Santa  Fe  system,  and  has  made  no 
allowances  to  this  tap  line  since  1908;  it  formerly  paid  1J  cents  per 
100  pounds.  The  statement  made  on  the  hearing  was  that  the  timber 
holdings  of  the  lumber  company  would  be  entirely  cut  out  within 
another  year.  We  are  now  advised  that  the  lumbering  operations 
of  this  company  will  be  brought  to  a  conclusion  within  60  days.  We 
are  also  advised  that  one  or  two  other  new  independent  mills  have 
recently  been  erected  in  proximity  to  this  tap  line,  in  which  neither 
the  Ragley  Lumber  Company  nor  any  of  its  stockholders  has  any 
interest. 

There  are  also  joint  class  rates  with  the  trunk  lines  and  some  com- 
modity rates,  out  of  which  the  tap  line  receives,  for  example,  a 
division  of  23  cents  per  bale  on  cotton  destined  to  Houston  and 
Galveston  when  moving  through  Timpson,  and  20  cents  through 
Henderson.  In  the  calendar  year  1910  it  handled  1,029  carloads  of 
lumber,  of  which  506  carloads  belonged  to  the  controlling  lumber 
company.  It  also  handled  15,274  tons  of  miscellaneous  freight,  con- 
sisting chiefly  of  grain  and  grain  products,  fertilizer,  and  cotton.  It 
does  not  file  tariffs  with  the  Commission,  but  is  a  party  to  and  con- 
curs in  tariffs  issued  by  the  trunk  lines  naming  joint  rates  to  and 
from  points  on  its  track.  It  runs  one  "  mixed  "  train  daily  in  each 
direction  on  a  regular  schedule  and  its  receipts  for  passenger  traffic 
for  the  calendar  year  1910  are  said  to  approximate  $11,000. 

The  Timpson  &  Henderson  makes  annual  reports  and  claims  to 
keep  its  accounts  in  accordance  with  the  rulings  of  the  Commission. 

In  this  case  we  hold  that  the  connecting  carriers  may  properly' 
allow  a  division  out  of  the  rate  on  the  products,  of  the  mill  not 
exceeding,  however,  2  cents  per  100  pounds. 

811 REYE PORT,  HOUSTON  A  GULF  RAILROAD. 

The  Shreveport,  Houston  A  Gulf  Railroad  Company  was  incor- 
porated in  1906,  and  its  stock,  amounting  to  $50,000,  is  owned  by  the 
stockholders  of  the  Carter-Kelly  Lumber  Company,  to  which  it  is 
also  indebted  in  the  sum  of  $30,000.  The  two  companies  are  identical 
in  interest  and  have  the  same  officers.  The  tap  line  runs  for  a  dis- 
tance of  nine  miles  from  a  connection  with  the  Texas  A  New  Orleans 
and  Cotton  Belt  at  Prestridge,  Tex.,  to  the  mill  at  Manning.  It 
also  operates  for  a  distance  of  one  and  three-fourths  of  a  mile 
under  trackage  rights  over  the  Cotton  Belt.  The  equipment  con- 
sists of  4  locomotives,  1  passenger  coach,  1  combination  mail,  bag- 
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gape,  and  express  car,  and  32  freiirht  cars.  But  3  of  the  locomotives 
ami  31  flat  cars  are  leased  to  the  lumber  company  and  used  by  it  f  ■: 
the  operation  of  its  lopping  tracks,  which  apirregate  7  miles  in  lenini. 
aiul  extend  from  the  mill  into  the  timber. 

The  tap  line  runs  two  lumber  trains  daily  in  each  direction,  or 
which  passengers,  mail,  and  express  matter  are  handled.  Its  j ■;- 
sen  ire  r  revenue  for  the  vear  11)10  was  S?2.*.)  78.20:  its  revenue  on  exi-r-- 
matter  was  $1 1U.S7.  and  on  mail  transported,  £184.75.  Its  frvii::.: 
revenues  for  the  same  year  amounted  to  $21,i)55.0*J.  Although  it  par- 
ticipates in  joint  class  rales  less  than  3  per  cent  of  its  freight  tr.i::. 
is  supplied  by  others  than  the  proprietary  company.  The  h:rr>: 
com  puny  iNelf  moves  the  loirs  to  the  mill;  anil  the  tap  line  haul?:  :; 
lumber  from  t lie  mill  to  the  trunk  lines,  receivinir  from  the  Co::  • 
I'eli  a  uniform  division  of  4  cents  per  100  pounds  and  fmin  the  Tt.\..- 
&  New  Orleans  >)  and  I  cents  per  100  pounds. 

The  annual  reports  to  the  Commission  indicate  that  the  tap  li:-. 
had  on  June  'MK  HUO.  a  surplus  of  5?%J1,."i41Ji7. 

Out  of  the  lumber  rates  the  trunk  lines  may  pay  to  this  tap  line  •■■ 
the  products  of  the  mill  of  the  controlling  company  at  Mannii.j  - 
division  of  1  \  crnh  per  M")  pounds. 

(HMVI-rmN.   Ll'FKIN    it    NORTHERN    RAIMVAY. 

The  mills  of  the  Trinitv  Countv  Lumber  Companv  are  at  Orov.- 
ton.  Tex.,  a  point  on  the  Missouri,  Kansas  &  Texas  Railway,  and  far 
manv    vears   its   loirs   were  brought    in   oyer  a    narrow -irauiie    tr-i-  k 
constructed  for  that  purpo-e  ami  running  from  the  mill  southwar: 
to  tlie  timber.     The  record  indicates  that  the  facilities  and  servi  v 
of  the  trunk  line  were  not  entirely  satisfactory,  and  to  secure  another 
outlet   f. .r  it>  pr«»duet<  the  lumber  company  therefore  built  a  star.-!- 
a  rd  truanc  n-ad  runninir  north  wan  I  to  Vair.  Tex.,  where  it  join^  the 
Ti-xa.*    Si  ut!.« -:i-1itii.  another  lap   line.     When  completed,   the   tap 
line  \\a-  turn*  <1  over  to  a  corporation  organized  in  1SH)S,  under  th* 
Te\:i<  hiws.   known  a-  the  Crouton,  Lufkin  &  Northern   Kailwav 
Company.  capital   Mock  to  the  amount   of  >."»(>jhm)  and  bonds    far 
s|:'.7.'». .o  lif-iiiir  i-.-ueil  to  the  lumber  company  for  the  completed  road 
I-Yum   Vair  t « •  Lufkin  tlie  tap  line  enjoy-  trackage  rishts  over  t:.' 
Texa-  Soiithi  :i-!«  rn  and  a-  a  re-ult  is  enabled  to  reach  the  Hoii*t"r* 
Kn!  ^  ViV.-i  Te.vi-  and  the  Cotton  Kelt,  which  now  receive  a  svi- 
Mantia!  p-irti'Mi  of  1 1 1 ■  -  output  of  the  mills.    The  tap  line  has  1  lm*.i- 
ni'-tive.  !   passeiiLr»-r  and  1  combination  car.  *  box  cars,  and  21  tl.it 

car-. 

T.c  bii:  '  -r  company  ha~  abort  \1>  mile-  of  unincorporated  loprrins 
tra  <■!<«.  ci«i.i:i':tJTiLr  with  the  tap  line  about  1a  miles  from  Grovet^n. 
The  lumber  company  hauls  the  lops  over  these  tracks  and  over  the 

28I.CC 


THB  TAP  LIKE  CABM.  628 

tap  line  to  the  mill,  a  distance  of  about  a  mile.  When  lumber  is 
shipped  out  over  the  Missouri,  Kansas  &  Texas  the  tap  line  switches 
the  cars  between  the  mill  and  the  interchange  track,  a  distance  of 
: i  bout  1  mile.  The  tonnage  delivered  to  the  other  trunk  lines  is  hauled 
by  the  Groveton,  Lufkin  &  Northern  about  20  miles  to  Vair,  the  ter- 
minal of  its  own  rails,  and  thence  over  the  tracks  of  the  Texas  South- 
eastern a  distance  of  about  13  miles  to  Lufkin.  It  receives  divisions 
of  from  1  to  5  cents  per  100  pounds  out  of  the  joint  rates  on  lumber. 

The  Groveton,  Lufkin  &  Northern  claims  to  have  a  large  outside 
tonnage.  It  operates  a  mixed  train  daily  in  each  direction  between 
Groveton  and  Lufkin,  and  its  passenger  revenues  for  the  fiscal  year 
1910  exceeded  $12,000,  in  addition  to  which  its  income  from  mail  and 
express  was  about  $1,200.  During  that  year  its  total  freight  revenue 
was  $43,075.72,  of  which  about  $33,000  accrued  on  traffic  furnished 
by  the  Trinity  County  Lumber  Company.  It  hauled  during  that  pe- 
riod 8,175  tons  of  freight  other  than  lumber,  of  which  2,422  tons  was 
agricultural  products  and  merchandise,  outbound.  The  volume  of 
its  lumber  movement  for  the  same  period  exceeded  52,000  tons. 

In  this  case  we  find  that,  on  the  products  of  the  mill  of  the  con- 
trolling company  near  Groveton,  the  Missouri,  Kansas  &  Texas  may 
lawfully  pay  the  tap  line  a  switching  charge  of  $2  per  car,  and  that 
the  other  trunk  lines  may  pay  divisions  out  of  the  rate  not  exceeding 
2  cents  per  100  pounds. 

MOSCOW,  CAMDEN  4  SAN  AUGUSTINE  RAILWAY.  °  J 

The  Moscow,  Camden  &  San  Augustine  Railway  Company  was  in- 
corporated in  1898,  and  its  capital  stock,  of  which  $50,000  has  been 
issued,  is  owned  by  W.  T.  Carter  &  Brother,  a  copartnership,  the  mem- 
l>ers  of  which  are  the  officers  of  the  railroad  company.  The  tap  line 
extends  from  a  connection  with  the  Houston  East  &  West  Texas  at 
Moscow,  Tex.,  in  an  easterly  direction  for  7  miles  to  the  mill  of  the 
lumber  company  at  Camden.  From  that  point  there  is  an  unincor- 
porated logging  track  12  miles  in  length  running  to  the  timber. 
The  tap  line  has  1  locomotive,  1  passenger  car,  and  16  freight  cars. 

The  lumber  company  hauls  the  logs  to  the  mill.  The  tap  line 
hauls  the  lumber  from  the  mill  to  the  trunk  line  at  Moscow,  a  dis- 
tance, as  heretofore  stated,  of  7  miles,  receiving  a  division  out  of  the 
joint  rates  of  from  1  to  4  cents  per  100  pounds.  The  tap  line  also 
participates  in  joint  rates  with  the  trunk  line  on  class  freight  and 
on  grain,  the  divisions  varying  from  2  to  12  cents  per  100  pounds. 
There  are  said  to  be  1,500  people  living  within  a  few  miles  of  Camden 
who  are  not  connected  with  the  lumber  company  but  use  the  facilities 
of  the  tap  line.  Camden  is  a  sawmill  town  with  a  company  store  or 
commissary.   The  only  independent  mill  served  by  the  line  is  a  shingle 
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mill  which  ships  three  or  four  carloads  a  year.  About  95  per  cent  of 
the  traffic  of  the  tap  line  is  supplied  by  the  proprietary  company. 
The  freight  other  than  lumber  handled  by  the  tap  line  during  ta- 
year  1910  amounted  to  1,305  tons,  but  a  substantial  portion  of  this 
freight  was  consigned  to  the  commissary  of  the  lumber  company.  A 
train  of  four  or  five  freight  cars  and  a  coach  is  run  daily  in  each 
direction  on  which  passengers  are  carried,  the  revenue  from  that 
traffic  during  the  year  1910  amounting  to  less  than  $1,000.  The  tap 
line  has  no  station  buildings,  but  it  is  explained  that  passengers  wait 
for  the  train  in  the  company  store  at  Camden.  Apparently  the  only 
facility  available  for  shippers  is  a  loading  platform  for  cotton  at 
Camden. 

In  this  case  we  are  of  the  opinion  that  an  allowance  out  of  the  rite 
of  H  cents  per  100  pounds  may  lawfully  be  paid  to  the  Moscow.  Cam- 
den &  San  Augustine  on  the  products  of  the  mill  of  the  proprietary 
company. 

TRINITY   VALLEY  A  NORTHERN   RAILWAY. 

The  Trinity  Valley  &  Northern  Railway  Company  was  incor- 
porated in  1906,  with  a  capital  stock  of  $25,000,  which  is  held  by  the 
stockholders  of  the  Dayton  Lumber  Company.  The  tap  line  is 
indebted  to  that  company  in  a  sum  exceeding  $60,000,  upon  which 
interest,  at  the  rate  of  8  per  cent,  is  unpaid. 

The  tap  line  extends  from  a  connection  with  the  Texas  A  New 
Orleans  Railroad  at  Dayton,  Tex.,  in  a  northeasterly  direction  to 
Fouts,  a  distance  of  10  miles.  There  is  also  an  extension  of  about 
8  miles  from  Fouts  which  was  not  yet  in  operation  by  the  tap  line 
at  the  time  of  the  hearing,  but  over  which  the  lumber  company  was 
running  logging  trains.  The  tap  line  connects  at  Fullerton  with 
the  Beaumont,  Sour  Lake  &  Western,  a  part  of  the  Frisco  system. 
The  equipment  consists  of  1  locomotive,  1  passenger  coach,  7  bos 
and  8  flat  cars.  Two  mixed  freight  and  passenger  trains  move  daily 
in  each  direction.  The  passenger,  mail,  and  express  revenue  for  the 
year  1910  was  $2,042.70.  and  of  its  freight  revenue  about  10  per  cent 
accrued  on  traffic  supplied  by  others  than  the  proprietary  company. 

The  mill  is  at  Ladd,  about  1  mile  from  the  Texas  A  New  Orleans 
and  nearly  5  miles  from  the  Frisco.  The  lumber  company  hauls  the 
logs  to  the  mill  over  unincorporated  tracks  that  are  laid  and  main- 
tained for  it  and  at  its  expense  by  the  tap  line  and  over  a  portion  of 
the  incorporated  line  under  a  trackage  right  for  which  it  pays  the 
tap  line  $1  per  train-mile.  The  tap  line  moves  the  carloads  of  lum- 
ber from  the  mill  to  the  Texas  &  New  Orleans,  a  distance  of  less  than 
a  mile,  or  5  miles  to  the  Frisco.  Divisions  are  allowed  by  both  trtmk 
Mnes,  the  average  being  about  2£  cents  per  100  pounds.    This 

tted  on  the  hearing. 

ttLCC 


THE  TAP  UNI  OASB»  625 

The  lumber  company  moved  to  its  mill  during  the  year  1910  about 
82,000  tons  of  logs  and  shipped  out  about  20,000  tons  of  lumber. 
About  8,000  tons  of  ties,  stave  bolts,  and  wood  were  V^M  for 
outside  shippers  during  tHe  same  period,  as  is  claimed.  There  are 
no  other  mills  on  the  tap  line,  although  there  are  one  or  two  tie. 
camps  and  a  few  farms. 

The  tap  line  makes  annual  reports  to  the  Commission,  from  which 
it  appears  that  on  June  80,  1910,  there  was  an  accumulated  surplus 
of  $4,886.08. 

In  this  case  we  think  that,  with  respect  to  the  products  of  the  mill 
of  the  lumber  company,  any  division  out  of  the  rate  to  the  tap  line 
in  excess  of  1  cent  per  100  pounds  would  be  unlawful.  We  fix  that 
as  the  maximum. 

a* 

TRIXTTT   VALLCY   SOUTHERN   RATTiBOAn. 

In  1898  the  Columbia  Lumber  Company  built  6  miles  of  track 
from  its  mill  at  Oakhurst,  Tex.,  westward  to  a  connection  with 
the  International  &  Great  Northern  Railroad  at  Dodge,  Tex.  This 
track  was  known  as  the  Trinity  Valley  Railroad  until  1901,  when 
the  Trinity  Valley  Southern  Railroad  Company  was  incorporated. 
At  that  time  the  Palmetto  Lumber  Company,  having  some  timber 
interests  in  the  vicinity,  had  a  sawmill  at  a  point  known  as  Palmetto, 
within  2  miles  of  the  tap  line  with  which  it  was  connected  by  a 
private  track.  In  the  year  1909  A.  C.  Ford,  president  of  the  Pal- 
metto Lumber  Company,  and  W.  S.  Gibbs,  a  banker  at  Huntsville, 
Tex.,  purchased  the  timber  and  mill  of  the  Columbia  Lumber  Com- 
pany, together  with  the  railroad  property  known  as  the  Trinity 
Valley  Southern.  Title  to  the  latter  was  taken  by  Gibbs,  who  had 
no  stock  in  the  Palmetto  Lumber  Company,  but  held  its  bonds  to 
the  extent  of  $200,000.  It  is  said  that  these  bonds  were  liquidated 
by  the  Palmetto  Lumber  Company  shortly  prior  to  the  hearing  in 
exchange  for  timber  holdings  in  another  part  of  the  state,  which  it 
turned  over  to  Gibbs.  The  mill  and  timber  acquired  from  the 
Columbia  Lumber  Company  was  taken  in  the  name  of  the  Palmetto 
Lumber  Company.  The  officers  of  the  Palmetto  Lumber  Company 
are  officers  of  the  tap  line,  and  the  tap  lipe  is  operated  primarily  as 
a  facility  of  the  Palmetto  Lumber  Company.  It  may  be  well  to 
add  that  the  record  indicates  that  the  lumber  company  originally 
purchased  its  timber  holdings  from  Gibbs.  The  capital  stock,  as 
shown  on  the  annual  report  to  the  Commission,  is  $20,000.  The 
record,  however,  mentions  the  capitalization  as  $200,000. 

The  mill  of  the  Palmetto  Lumber  Company  is  at  Oakhurst,  a  com- 
pany town  with  a  commissary,  6  miles  from  the  trunk  line.   The  lum- 
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ber  company  has  unincorporated  tracks  aggregating  in  length  abort 
20  miles,  connecting  with  the  tap  line  at  various  points  and  extend 
ing  into  the  timber.  One  or  more  of  these  tracks  run  directly  fron 
the  mill  into  the  timber.  The  lumber  company  hauls  the  logs  to  tb 
mill  with  locomotives  and  cars  which  it  owns  and  operates.  Th< 
service  performed  by  the  tap  line  is  limited  to  the  movement  o: 
lumber,  in  cars  furnished  by  the  trunk  line,  from  the  mill  to  th< 
junction  point.  Dodge.  For  this  purpose  it  operates  a  daily  trail 
in  each  direction,  in  which  there  is  a  combination  passenger  am 
baggage  car  carrying  passengers,  express  matter,  and  the  mails.  Th 
tap  line  has  two  locomotives,  but  no  freight  cars  of  any  description 

The  divisions  allowed  bv  the  trunk  line  out  of  the  rates  on  yellow 
pine  lumber  vary  from  2  to  5  cents  per  100  pounds,  being  30  pe 
cent  of  the  total  proportion  accruing  to  the  International  &  Greti 
Northern.  Out  of  joint  class  and  commodity  rates  that  are  in  effefl 
with  the  trunk  line  to  St.  Louis  and  Kansas  City,  the  tap  lin 
receives  a  division  of  10  per  cent. 

The  annual  report  to  the  Commission  for  the  year  ending  Jum 
30,  1010,  indicates  a  movement  of  27588  tons  of  lumber  and  fores 
products,  all  of  which  was  apparently  supplied  by  the  Palmetu 
Lumber  Company.  There  were  2.9G4  tons  of  other  freight,  of  whirl 
210  tons  moved  outbound,  and  the  remainder  came  in.  Apparent!} 
a  substantial  proportion,  if  not  all.  of  the  inbound  tonnage  wai 
merchandise  and  supplies  used  by  the  lumber  company,  its  com 
missary,  or  its  employees.  The  revenues  from  passengers  for  tin 
same  year  amounted  to  $1,330,  and  from  mail  and  express  matter 
$685.92.  There  was  a  small  profit  from  the  operation  of  the  rote 
for  that  year  which,  added  to  the  surplus  from  previous  vears 
enabled  it  to  pay  a  dividend  of  $2,000  and  have  a  net  surplus  cm 
June  30?  1910,  of  $3,311.28. 

The  officers  of  the  tap  line,  who  are  officers  also  of  the  lumbe 
company,  receive  and  use  free  passes  over  the  trunk  lines. 

We  fix  1  cent  per  100  pounds  as  the  maximum  division  that  nw 
lawfully  1)0  paid  out  of  the  rate  to  this  tap  line  on  the  products  o 
the  mill  of  the  controlling  company. 

CABO   NORTHERN   RAILWAY. 

• 

The  Caro  Northern  Railway  Company  was  incorporated  on  Sep 
tember  15,  100G,  under  the  laws  of  Texas.  It  is  controlled  by  th 
stockholders  of  the  Saner- Whitman  Lumber  Company,  through  th 
ownership  of  practically  the  entire  capital  stock,  amounting  t 
$100,000.  There  are  no  bonds.  The  president  and  general  manage 
of  the  railroad  are  also  officers  of  the  lumber  company. 
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It  extends  from  a  connection  with  the  Texas  &  New  Orleans  Bail- 
road  at  Caro,  Tex.,  in  a  general  northerly  direction  about  18  miles 
to  Mount  Enterprise.  The  equipment  consists  of  2  locomotives,  1 
passenger  car,  and  2  box  cars.  The  lumber  company  owns  separate 
equipment,  consisting  of  locomotives  and  logging  cars. 

The  mill  of  the  lumber  company  is  located  at  a  point  called 
Wydeck,  about  one-half  mile  from  the  junction.  There  are  also  a 
number  of  sawmills  and  cotton  gins  along  the  line. 

The  tap  line  operates  one  mixed  train  in  each  direction  daily  on 
regular  schedule,  and  handles  passengers,  mail,  and  express.  The 
passenger  revenue  for  the  last  fiscal  year  was  about  $1,700.  For 
the  year  ending  June  30,  1910,  the  total  traffic  handled  was  1,348 
carloads  of  lumber,  of  which  897  cars  were  supplied  by  the  con- 
trolling interests  and  451  cars  by  others,  and  294  carloads  of  traffic 
other  than  lumber,  of  which  98  cars  were  supplied  by  the  controlling 
interests  and  196  cars  by  others. 

The  lumber  company  hauls  the  logs  from  the  loading  point  on  the 
logging  spurs  to  the  mill  under  trackage  rights  over  the  tap  line, 
for  which  it  pays  the  tap  line  $4  per  train  for  the  round  trip,  which 
amounts  to  approximately  33£  cents  per  car  for  the  average  train  of 
12  care.  On  lumber  shipments,  the  tap  line  handles  the  empty  and 
loaded  cars  between  the  mill  and  the  junction,  a  distance  of  six- 
tenths  of  a  mile.  For  outbound  shipments  of  lumber,  bills  of  lading 
and  waybills  are  issued  by  the  agent  of  the  tap  line  at  Wydeck. 

It  receives  divisions  from  the  Texas  &  New  Orleans  on  lumber  of 
from  three-fourths  of  a  cent  to  3  cents  on  interstate  business,  and 
from  three-fourths  of  a  cent  to  4  cents  on  state  business.  On  through 
class  rates  applying  to  and  from  points  on  the  tap  line,  the  tap  line 
receives  12£  per  cent  of  the  St.  Louis  or  Missouri  River  rate,  which 
amounts  to  from  2  cents  to  2$  cents  per  100  pounds. 

The  annual  report  for  the  year  1910  shows  a  total  freight  revenue 
of  $21.085.31 ;  passenger,  $1,538.18;  mail,  $499.44;  express,  $458.28;  it 
received  from  the  lumber  company  for  trackage  rights,  $1,481.50; 
or  a  total  operating  revenue  of  $25,062.71.  The  operating  expenses 
were  $24,443.55  and  the  net  operating  revenue  $619.16.  The  payment 
of  taxes  and  hire  of  equipment  caused  a  net  corporate  loss  of 
$2,702.16,  but  there  was  an  accumulated  surplus  from  previous  oper- 
ation of  $7,601.35,  which  left  a  surplus  June  30,  1910,  of  $4,899.19. 

The  only  service  performed  by  this  tap  line  in  handling  the 
products  of  the  mill  of  the  controlling  company  is  to  switch  the  lum- 
ber from  the  mill  to  the  trunk  line,  a  distance  of  one-half  mile.  The 
divisions  now  received  by  it  are  altogether  excessive.  From  no  point 
of  view  may  this  allowance  lawfully  exceed  a  reasonable  switching 
charge,  which  we  think  should  not  exceed  a  maximum  of  $2  a  car. 
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BUTLER  COUNTY  RAILROAD. 

The  Butler  County  Railroad  Company  is  owned  by  the  Brooklyn 
Cooperate  Company,  while  most  of  the  timber  land  which  it  reach?- 
is  owned  by  the  Great  Western  Land  Company.  All  are  subsidiary 
corporations  of  the  American  Sugar  Refining  Company,  the  cooj*r- 
age  company  manufacturing  chiefly  sugar  barrels.  The  railnal 
company  \v;i<  incorporated  in  Scpteml>er,  1005.  and  its  capital  stock 
issued  and  outstanding  amounts  to  $103,500.  issued  for  the  track.* 
and  equipment  which  it  then  acquired  from  the  cooperage  company. 
It  is  also  indebted  to  the  cooperage  company  in  the  sum  of  s?.">(M)0O. 

The  tap  line  is  in  two  disconnected  sections.  One  connects  with  thr 
Iron  Mountain  and  the  Frisco  at  a  point  in  or  near  Poplar  Bluff.  Mo.. 
known  as  Linstead.  and  extends  to  and  into  the  plant  of  the  con:-i  r- 
age  company  which  is  within  three-fourths  of  a  mile  of  the  two 
trunk  lines.  The.  other  section  is  the  principal  track  of  the  tap  l:::c 
and  connects  with  the  Iron  Mountain  at  Lowell  Junction.  ab  .i 
7h  miles  from  Poplar  IJluil",  running  thence  southward  ubout  7 
miles  to  a  p"int  known  n>  Raileys,  with  a  branch  about  3  iniK-s  in 
length  connect imj  with  the  main  stem  at  Kossville.  At  Huilevs  a 
connection  is  made  with  the  unincorporated  tracks  of  the  cocip^raur 
company  that  run  through  its  timber  and  are  used  largely  in  lojrir.:.:; 
operations.  Over  a  considerable  portion  of  this  unincorporat-  i 
track  the  tap  line  has  a  trackage  riirht.  Tt  also  enjoys  the  privile::- 
of  running  it^  traiiw  over  the  Iron  Mountain  from  Lowell  Juiicti"!: 
to  Poplar  1  •!:.!!'.  for  which  it  pays  ii."i  cent*!  a  train-mile  for  \t'»  i;i:>. 
The  ecjuipmuit  coi:-i>is  of  'J  locomotives.  *J  passenger  coaches.  l\  ea- 
liooM-s.  ami  about   l'!0  fr-iight  and  loir  cars. 

!"h.'  timber  is  all  hart] wood  and  the  logs  arc  loaded  on  the  cars  bv 
the  i -m  ploy  I"--  of  the  cooperage  company  and  hauled  by  its  locomo- 
tive to  a  coini'M-tion  with  the  track  of  the  tap  line.  The  tap  lino  then 
h  :  :'-  the  '•:!!•-  over  its  own  rails  to  Lowell  Junction,  then  oyer  the 
I i-s ■:>.  M'luniaiu  to  Lin-lead  and  over  it<  own  tnick  for  a  fraction  of  a 
mi'e  t'  th«*  i;: ill.  v.  h  'e  they  are  unloaded  by  the  cooperage  company. 
A  char-re  «T  1  ■• -n;  to  !l  cent-  per  1"0  pounds,  amounting  approxi- 
i.'::i!''!y  to  st  ]"i*  '■;:!■.  i>  ii'Mile  by  the  tap  line  against  the  cooperate 
C'.ivpayiy  f-  r  tin  !■  ■'  movc;i  ent  to  the  mill,  being  the  regular  manu- 
faeti!,,:!iir  ra'c  i - 1 1  -r  the  Mi---  uri  distance  tariff.  The  tap  1  ::e 
-.v.  it.-hi-  t!:e  !--i'  -d  i-sr-  fn-m  the  mill  to  the  tracks  of  the  Kri-co  i.r 
Iron  M  '!:■  i  r:.  ;,  ■/•'..  :;  -v  in  each  ca>e  of  less  than  1  mile  It  n - 
cei\t.-  from  ti:  ,t-  '■':  I : t i ■  —  an  alb-waiice  of  from  '2  to  ."i  cents  per  I"<'1 
p  1'in-Is.  Tin  r.itt  t'r-  •  i  p  int>  on  the  tap  line,  including  the  mil!  at 
Linstead.  ;pv  in  al;  '■■io-~  -j  «-.-!its  higher  than  the  rates  of  the  trunk 
lines  from  Poplar  JJluii',  excepting  to  New  Orleans  and  New  York. 
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where  the  most  of  the  cooperage  company's  shipments  actually  move; 
to  those  points  the  Poplar  Bluff  rates  apply  from  points  on  the  tap 
line. 

The  traffic  of  the  Butler  County  Railroad  for  the  fiscal  year  ending 
June  30, 1910,  was  chiefly  forest  products,  amounting  in  the  aggregate 
to  184,088  tons,  as  against  2,475  tons  of  other  freight  Of  the  first  fig- 
ure, 107,527  tons  was  logs  and  cooperage  material,  furnished  by  the 
controlling  interests;  77,161  tons  of  logs,  bolts,  piles,  ties,  and  lum- 
ber were  moved  for  outsiders,  but  all  of  the  timber  camcf  from 
lands  of  the  Great  Western  Land  Company.  The  2,475  tons  of  mis- 
cellaneous freight  included  1,195  tons  of  inbound  machinery  and 
coal  for  the  proprietary  companies.  The  passenger  revenue  for  the 
same  year  was  $4,104.22.  The  tap  line  operates  three  mixed  trains 
in  .each  direction  daily  between  Linstead,  where  the  plant  is  located, 
and  Melville,  a  point  on  the  unincorporated  track  south  of  Baileys. 
Two  of  these  trains  are  said  to  be  used  principally  for  passenger 
business. 

There  are  several  independent  industries  on  the  tracks  of  the  But- 
ler County  Railroad  near  Poplar  Bluff  or  Linstead  which  secure  their 
timber  material  from  the  Great  Western  Land  Company,  the  tap  line 
switching  their  product  to  the  trunk  lines.  These  industries  lease 
their  factory  sites  from  the  cooperage  company;  and  the  admission 
appears  of  record  that  the  leases  were  made  for  the  purpose  of  secur- 
ing the  traffic  to  the  tap  line  so  that  it  would  obtain  divisions  thereon. 
There  are  also  a  few  independent  producers  of  ties,  handle  bolts,  etc., 
that  team  their  logs  to  the  sawmills  and  ship  out  their  products  over 
the  main  track  of  the  tap  line  into  Lowell  Junction.  But  such  ship- 
pers pay  either  the  local  rate  of  the  tap  line  in  addition  to  the  charge 
of  the  trunk  line  or  pay  a  through  rate  that  is  2  cents  higher  than 
the  rate  from  Poplar  Bluff. 

This  is  a  striking  example  of  the  advantages  that  an  industry  can 
<M  out  of  a  tap  line  that  it  owns  and  holds  out  as  a  common  carrier. 
The  sugar  com]) any,  as  is  well  known,  has  important  refining  estab- 
lishments at  New  Orleans  and  New  York,  and  it  is  to  its  interest  to 
have  all  the  hardwood  along  the  Butler  County  Railroad  made  avail- 
able to  it.  The  rates  to  New  York  and  New  Orleans  are  therefore  so 
adjusted  as  to  induce  movements  to  those  points  and  restrict  move- 
ments to  other  points. 

For  its  service  in  moving  the  products  of  the  cooperage  company's 
mill  to  the  Iron  Mountain  and  to  the  Frisco,  a  distance  of  less  than 
1  mile,  this  tap  line  may  lawfully  receive  out  of  the  rate  nothing  be- 
yond a  reasonable  switching  charge,  which  we  fix  at  $1.60  per  car. 
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DEERING  SOUTHWESTERN   RAILWAY. 

The  Deering  Southwestern  Railway  Company  is  owned  by  the 
International  Harvester  Company  and  is  operated  in  connection  with 
the  mill  of  its  subsidiary  corporation,  the  Wisconsin  Lumber  Com- 
pany, at  Deering,  Mo.  The  officers  of  the  Deering  Southwestern 
are  officers  of  other  industrial  or  terminal  lines  owned  by  the  Har- 
vester Company.  The  tap  line  was  incorporated  in  1903,  and  has 
issued  capital  stook  to  the  amount  of  $400,000.  There  have  been  one 
or  two  amendments  to  its  charter,  authorizing  the  building  of 
extensions. 

The  Peering  Southwestern,  as  in  operation  on  the  date  of  the 
hearing,  connected  with  the  Frisco  at  a  point  known  as  Deering 
Junction,  and  extended  in  a  southwesterly  direction  for  about  11 
miles  to  Converse.  It  had  5  locomotives,  1  passenger  car,  1  combi- 
nation car.  1  caboose,  22  freight  cars,  and  66  logging  cars.  The 
lumber  company  itself  owned  a  number  of  miles  of  unincorporated 
lodging  spurs  connecting  with  the  tap  line,  together  with  1  small 
locomotive  and  a  loir  loader. 

Since  the  hearing  extensions  have  been  completed  and  put  in 
operation,  as  the  Commission  is  advised,  so  that  its  line  now  extends 
from  Deering  eastward  a  distance  of  nearly  14  miles,  crossing  the 
Frisco  at  Blazer  and  ending  at  Camthersville,  on  the  Mississippi 
Kiver,  where  a  junction  is  effected  with  another  branch  of  the  Frisco. 
The  original  line  from  Deerine  to  Converse  has  been  extended  to 
Uorncrsville,  a  point  on  the  Cotton  Belt.  The  aggregate  length  of 
the  tracks  as  thus  extended  is  about  31  miles.  Citizens  of  the  town  of 
Camthersville  donated  the  land  for  the  terminals  at  that  point. 

The  line  as  operated  at  the  date  of  the  hearing  reached  no  towns 
and  served  no  industries  other  than  the  proprietary  company.  The 
track  as  extended  reaches  several  towns;  and  it  is  claimed  that  more 
or  less  outside  tonnage  is  being  developed. 

The  mill  of  the  lumber  company  at  Deering  is  about  half  a  mile 

from  the  track  of  the  Frisco;  and  the  lumber  company  also  has 

two  small  mills  down  in  the  timber.    The  logs  are  loaded  by  the 

liimU'r  company  ami  moved  by  it  to  the  junction  of  the  spurs  with 

the  main  track  of  the  tap  line:  from  that  point  they  are  taken  by  the 

tap  line  to  the  mill,  at  a  rate  of  $1  per  1,000  feet,  which  is  equivalent 

to  1  cent  per  100  pounds,  charged  up  against  the  lumber  company. 

At  the  time  of  the  hearing  the  tap  line  switched  the  lumber  to  the 

l'Yisco  at    Peering  Junction.     But  with  the  extension  of  the  trick 

the  plan  contemplated  was  the  deliver}'  by  the  tap  line  of  the  lumber 

*  the  proprietary  company  at  Blazer.  7  miles  east  of  the  milL    We 

given  to  understand  that  the  operating  conditions  of  the  branch 

<  Frisco  connecting  with  this  tap  line  at  Deering  Junction  are 
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such  as  to  make  it  no  longer  practicable  to  receive  the  lumber  at  that 
point. 

At  the  time  of  the  hearing  it  was  admitted  that  practically  the 
entire  tonnage  of  the  tap  line  was  supplied  by  the  controlling  in- 
terests, and  no  passengers  were  carried.  It  has  subsequently  opened 
n  passenger  service  between  Caruthersville  and  Hornersville ;  but  no 
figures  are  given  of  record.  The  tap  line  files  annual  reports  with 
the  Commission  and  keeps  its  accounts  in  accordance  with  the  method 
prescribed  by  the  Commission. 

The  only  rates  published  by  the  Frisco  in  which  the  tap  line  par- 
ticipates apply  on  lumber  and  forest  products,  and  the  allowance  out 
of  those  rates  to  the  tap  line  is  uniformly  2  cents  per  100  pounds. 
This  is  the  same  as  the  so-called  local  rate  which  it  publishes  from 
the  mill  to  the  junction  point,  a  distance  of  one-half  mile. 

For  its  service  in  hauling  the  products  of  the  mill  of  the  control- 
ling company  to  the  Frisco  at  Blazer,  a  distance  of  7  miles,  we  fix  1£ 
cents  as  the  maximum  division  that  may  lawfully  be  paid  to  this  tap 
line  out  of  the  rate;  we  fix  the  same  maximum  as  the  division  that 
may  lawfully  be  paid  by  the  Cotton  Belt  on  traffic  delivered  to  it  at 
Hornersville. 

GIDEON   6  NORTH   ISLAND  RAILROAD.  S* 

The  track  operated  by  the  Gideon  &  North  Island  Railroad  Com- 
pany connects  at  Maiden,  Mo.,  with  the  Frisco  and  Cotton  Belt  and 
extends  in  a  southeasterly  direction  through  Gideon,  8  miles  distant, 
where  it  joins  the  Frisco,  to  a  point  known  as  North  Island,  a  distance  of 
about  21  miles.  There  are  also  about  10  miles  of  sidetracks  and  spurs 
and  a  short  branch  track  which  will  be  mentioned  later.  The  tap 
line  owns  the  spurs  and  sidings  and  9  miles  of  its  main  track.  But 
7  miles,  extending  from  Maiden  southward  through  Five  Points,  are 
leased  from  the  Gideon-Anderson  Lumber  &  Mercantile  Company, 
and  5  miles,  extending  southward  out  of  Gideon,  are  leased  from  the 
United  States  Cooperage  &  Handle  Company.  As  a  matter  of  fact, 
the  three  companies  are  substantially  one  in  interest,  the  stockholders 
of  the  Gideon- Anderson  Company  owning  a  majority  of  the  stock  of 
the  tap  line;  and  stockholders  of  the  cooperage  company  owning  the 
minority.  The  president  of  the  Gideon-Anderson  Company  is  presi- 
dent of  the  tap  line  and  owns  about  52  per  cent  of  the  stock  of  the 
cooperage  company.  The  tap  line  was  incorporated  in  April,  1908, 
at  which  time  the  1,2  miles  of  track  which  it  leases  from  the  con- 
trolling companies  were  laid  and  in  operation,  those  tracks  having 
been  constructed  subsequent  to  1901  as  plant  facilities  for  the  purpose 
of  hauling  logs  to  the  mills.  The  additional  mileage  operated  by 
the  tap  line  was  constructed  by  it  after  its  incorporation. 
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The  leases  of  track  to  the  tap  line  will  expire  in  1918 :  and  the  con- 
sideration is  stated  as  1  per  cent  on  the  estimated  value  of  the  track. 
with  the  privilege  to  the  tap  line  of  purchasing  the  property  at  a 
stipulated  valuation  at  the  expiration  of  the  term.  One  of  the  ren- 
ditions is  that  the  tap  line  shall  build  the  necessary  lopping  -pi:>\ 
each  not  exceeding  i>  miles  in  length,  and  shall  load  the  log-  on  tl.- 
cars  and  transport  them  to  the  mills.  The  tap  line  owns  two  !j 
loaders.  Tt  has  P>  locomotives.  12  flat  cars,  and  about  30  lojnrin::  r-t>. 
It  leases  10  logging  cars  from  the  controlling  companies.  Tt  form-  r!v 
also  leased  several  locomotives,  which  were  later  sold  bv  the  luir.U-r 
companies. 

The  Gideon  &  Xorth  Island  enjoys  trackage  rights  over  the  Fr:-^ 
for  a  distance  of  over  10  miles  between  Gideon  and  Warded  1.     1"i..:?t 
these  rights  it  hauls  logs  to  the  mill  at  Gideon,  paying  the  Frlv. 
50  cents  per  1,000  feet,  for  the  use  of  the  tracks. 

The   mill   of   the   Gideon- Anderson   Company  is  reached    by  t:  •- 
tracks  of  the  Frisco  :i t  Gideon,  while  the  mill  of  the  United  Slav? 
Cooperage  Company  is  within  a  few  hundred  feet  of  the  Frisco  miN 
in  Maiden.     The  tap  line  loads  the  log<  and  hauls  them  to  th^  r:.:''>. 
making  a  charge  of  11  cents  per  100  pounds  against  the  lumber  c.  ■■ 
panics.     It  switches  the  lumber  from  the  mill  at  Maiden  for  a  d.- 
tance  of  about  one-quarter  of  a  mile  to  the  interchange  trrn-k   fr  r 
which  thev  are  taken  bv  the  Frisco.     The  Frisco  itself  ocensbn:.  :v 
takes  the  oars  directlv  from  the  mill  at  Gideon:  but  thev  are  u>ua!Iv 
switched  bv  tin-  tap  line.    It  allows  the  tap  line  a  division  of  -J  o-r:t- 
pcr  100  pound.-  out  of  the  rates  to  Memphis,  and  3  cents  out  of  ti- 
rates  to  oilier  territory,  all  of  the  rates  as  published    from    j.   ■».:« 
on   the   tap   line  being   1   cent    higher  than  the  rate   of    the    Fri- 
from  the  junction  point.     These  rates  and  allowances  relate  onlv  i 
hardwood  lumber,  staves,  ami  heading.     There  are  no  joint  r.-stt-    ■: 
divisions  on  other  commodities  or  on  class  traffic:  and  no  allmxar;  *>-- 
are  received  from  the  Cotton  licit,  which  apparently  gets  very  litt!»s. 
if  anv,  of  the  Irallic. 

There    i-    a    Mnall    indej>ondent    sawmill    about    four   mile-     fr  °: 
Gideon  and  another  on  the  line  between  Gideon  and  Maiden.      A\ 
other  small  mill  at   a  point  known  as  O'Neill  i-  reachM  by  «i    «.;    ■- 
track  about    1    mile  in  length  connecting  with   the  tap  line  at    F V 
Foints.     I:   fori  vrlv  te.-imed  it-  lumber  to  the  tap  line,  but  with  :'.•■ 
con-truetinr.  of  ihe  -pur  track  it-  lumber  i<  moved  by  the  tap  15 1: 
n  charire  of  I  nit-  per  100  pounds  over  the  rate  from  Mai- ion.     'I     ■ 
capa»-itv  of  the  ii-i!«-i it-ml-'iit  mill<  i-  not  Mated  of  record.     Rut    ..  :■ 
pa  rem  h  '•"»  p«*r  ocnt  of  the  entire  tonnacre  of  the  tap  line  i-  <upp!  ■   i 
bv  tlni  e.M.trollii!.«_r  eon  i  panic-.     The  tratlie  for  the  year  ending  •!••• 
30,  l'.»10.  aggregated  1(^,017  ton*,  of  which  all  but  1,230  tons  \\<ie 
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forest  products.    The  tap  line  carries  neither  passengers,  mail,  nor 
express  matter.    Two  logging  trains  are  run  over  the  road  daily. 

It  first  filed  an  annual  report  with  the  Commission  for  the  year 
ending  June  30,  1910,  and  this  report  showed  a  net  surplus  of 
i?s.ij.*i.r»l.  The  operating  revenues  in  that  year  aggregate:! 
J?.VJ.*jS:>.31,  and  the  operating  expenses  were  $24X80.85.  It  expended 
out  of  it*  net  earnings  more  than  §17.000  for  constructing  new  tracks, 
Ix'iiiir  apparently  logging  spurs,  and  paid  for  the  lease  of  tracks 

S1.7-J0. 

This  tap  line  comes  clearly  within  the  class  of  cases  described  in 
the  original  report,  and  is  not  entitled  to  any  allowance  from  the 
trunk  lines  for  the  services  which  it  performs  for  the  controlling 
lumber  companies  or  on  their  product. 

MISSISSIPPI   VALLEY   RAILWAY. 

The  track  of  the  Mississippi  Valley  Railway  Company  crosses  and 
connect*  with  the  Frisco  system  at  Steele,  and  extends  from  that 
point  westward  about  G  miles  to  Dolphin,  and  eastward  over  9  miles 
to  Tyler,  on  the  Mississippi  River.  The  hardwood  mill  of  the  Tyler 
Land  &  Timber  Company,  which  owns  practically  the  entire  capital 
stock  of  the  tap  line,  is  at  Tyler.  The  tracks  and  equipment,  to- 
gether with  the  mill  and  timl>er,  were  all  purchased  by  the  lumber 
cmuj,  niv  in  1  smi I  from  prior  owners,  and  the  tap  line  corporation  was 
then  formed.  It  has  2  locomotives,  a  combination  car,  and  about 
In  logging  cars.  It  has  no  agents  or  clerks,  its  books  being  kept  for 
it  by  employees  of  the  lumber  company. 

The  tap  line  hauls  the  logs  from  the  point  where  they  are  loaded 
on  the  .-purs  in  the  woods  to  the  mill,  charging  the  lumber  company 
s?.*>  per  car.  Some  log<  are  floated  down  the  river  to  the  mill.  The 
tap  line  move-  the  lumber  from  the  mill  to  the  Frisco,  a  distance  as 
heretofore  Mated  of  0  miles,  and  receives  an  allowance  of  2  cents  per 
inn  )".i:t:<1-.  It  publishes  no  tariffs  and  has  no  rates  on  miscellaneous 
freight,  but  cuMomarily  charges  10  cents  per  100  pounds  on  less  than 
carload  shipments,  and  on  grain,  cottonseed,  and  cotton  charges  from 
s:»  to  >\n  jrr  car,  depending  on  the  loading  point. 

Th"  tap  line  i-  said  to  pass  through  a  good  farming  country,  the 
|H,j.;;!ation  of  whi«*h  is  about  2,000,  with  a  number  of  cotton  gins  and 
-»::  ■  c  •■;;  ;rv  More-.  The  traffic  for  the  fiscal  year  1910  aggregated 
v7.-'  !.*i  ton-,  praetically  all  of  which  was  logs  and  lumber,  and  of 
\.hi  h  tO.1^-1  ti-ns  was  handled  for  the  proprietary  company.  It  also 
.:.:r"«-  i»a-Mi,Lrers  on  its  logging  and  lumber  trains,  which  run  at 
irn:.r,:lar  time>.  its  revenue  from  passengers  and  the  mail  aggre- 
l-.' -::  j  ^'...-iTl/JO  for  the  year  li>10. 
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Although  the  tap  line  has  been  receiving  allowances  for  several 
years,  at  the  date  of  the  hearing  it  had  not  filed  any  annual  report 
but  has  since  submitted  its  report  for  the  year  1911. 

With  respect  to  the  product  of  the  mill  of  the  proprietary  com- 
pany we  should  regard  any  allowance  in  excess  of  1£  cents  per  100 
pounds  as  unlawful. 

PARAGOULD   &   MEMPIIIS  RAILWAY. 

The  track  of  the  Paragould  &  Memphis  Railway  Company  con- 
nects with  the  Cotton  Belt  at  Cardwell,  Mo.,  and  extends  from  that 
point  through  Paulding,  Mo.,  where  it  connects  with  the  Frisco,  and 
thence  to  Manila,  Ark.,  where  it  interchanges  some  traffic  with  the 
Joncsboro,  Lake  City  &  Eastern,  with  which,  however,  it  has  no 
physical  connection.  There  is  a  short  branch  extending  from  Card- 
well  to  a  point  known  as  Fort  Scott,  Ark.  The  length  of  the  tap  line 
aggregates  about  27  miles.  Its  book  valuation  is  $220,000,  or  more 
than  $*,000  per  mile.  There  are  station  buildings  at  Cardwell  and 
Manila,  and  it  uses  the  Frisco  depot  at  Paulding.  The  tap  line  has 
2  locomotives,  1  passenger  car,  1  caboose,  and  53  freight  cars;  20  of 
the  freight  cars  are  owned,  however,  by  the  Cardwell  Mill  &  Lumber 
Company.  The  tap  line  has  3  station  agents,  2  train  crews,  and  14 
trackmen. 

The  Paragould  &  Memphis  Railway  Company  was  incorporated  in 
1002,  with  an  authorized  capital  stock  of  $:>2r>,000,  of  which  $G0.0'.n 
has  been  issued.  A  majority  of  the  stock  is  owned  by  members  of 
the  Vail  family,  who  own  stock  in  five  manufacturing  companies 
served  by  the  tap  line,  namely,  the  Decatur  Egg  Case  Company,  Card- 
well  Stave  Company.  Buil'alo  Stave  Company,  Paulding  Stave  Com- 
pany, and  Indiana  Stave  Company.  The  tap  line  has  also  executed 
a  first  mortgage  in  favor  of  a  bank,  securing  a  loan  of  $25,000,  and  a 
second  mortgage  for  £00.000,  on  which  the  interest  is  unpaid,  in  favor 
of  the  Decatur  Egg  Case  Company.  The  Egg  Case  Company  is  no 
longer  in  active  business,  but  owns  considerable  land  and  timber  on 
the  tap  line  or  in  its  vicinity.  At  the  time  of  the  incorporation  nine 
miles  of  the  track  was  already  in  operation,  being  owned  by  the  Eg^ 
Case  Company,  and  turned  over  by  it  to  the  tap-line  corporation  in 
exchange  for  stock. 

It  is  claimed  that  the  tap  line  hauls  very  few  logs  for  the  mills  of 
the  Vail  interests,  which  obtain  their  principal  supply  by  wagon 
from  timber  fr«»m  nil'  the  tap  line.  A  considerable  quantity  of  logs  is 
hauled  by  the  tap  line,  however,  for  independent  mills  at  a  charge  of 
$1.75  and  #2  p«*r  1.000  feet,  log  scale,  which  is  equivalent  to  1J  and 
2  cents  per  100  pounds.  The-e  are  net  rates  made  on  the  understand- 
ing that  the  tap  line  shall  haul  the  manufactured  product. 
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The  product  of  the  mills  at  Cnrdwell  is  hauled  a  distance  of  about 

1  mile  to  the  Cotton  Holt,  or  4  miles  to  the  Frisco.  The  product 
of  the  mills  at  Paulding  is  apparently  switched  a  short  distance  to 
the  Krixu  or  moves  atxmt  5  miles  to  the  Cotton  Belt  at  Card  well. 
Surh  traflic  as  i^  interchanged  with  the  Jonesboro,  Lake  City  & 
Ka-tcrn  is  d rayed  from  one  track  to  the  other  at  Manila,  the  expense 
being  jointly  borne  by  the  two  companies. 

The  claim  is  that  only  25  per  cent  of  the  traffic  of  the  tap  line  is 
supplied  by  the  controlling  companies.  It  hauled  during  the  fiscal 
year  lt»10,  75,170  tons  of  forest  products,  and  also  500  tons  of  agricul- 
tural products  moving  outbound,  in  addition  to  which  404  tons  of 
coal  and  1,819  tons  of  supplies  and  miscellaneous  material  came  in. 
During  the  same  period  the  passenger  earnings  aggregated  $1,553.98. 
There  was  a  net  Mirplus  on  June  30,  1010,  of  $10,727.04,  which  had 
been  expended,  however,  in  betterments.  No  dividends  have  been 
paid. 

In  this  ease  we  think  the  allowance  on  the  products  of  the  mills 
of  the  Vail  companies  should  not  exceed  a  reasonable  switching 
chartre.  which  we  fixed  at  $3  per  car  on  the  product  of  the  mills  at 
Paulding  and  Cardwell  when  delivered  to  the  trunk  lines  at  Card- 
well  and  Pauldinir.  respectively,  and  $2  per  car  when  delivered  to 
the  nea rot  trunk  line. 

IIU'LAR   HUFF   &    DAN    RIVKK    RAILWAY. 

The  IVphir  PdulT  &  Dan  River  Railway  Company  was  organized 
in  February,  lour,,  with  a  capital  stock  of  $50,000,  practically  all  of 
which  is  owned  by  Mr.  II.  I.  Ruth,  its  president,  who  is  also  president 
and  tria>uivr  of  the  Hargrove-Ruth  Lumber  Company.  The  two 
companies  are  identical  in  interest;  and  the  mill,  timl>cr,  and  railroad 
were  acquired  by  the  present  owners  at  a  receiver's  sale.  Moreover, 
the  tap  line  previous  to  its  incorporation  was  privately  operated  by 
the  lumber  companv  as  a  facility  of  the  mill. 

The  tr.uk  connects  with  the  Iron  Mountain  at  Poplar  Bluff,  Mo., 
and  extend-  for  a  distance  of  22  miles  southward  to  Ruthville.  The 
tap  line  has  2  locomotives,  and  0  cars,  not  equipped  with  safety  appli- 
ances. Practically  the  entire  tonnage  is  supplied  by  the  proprietary 
eompany.  the  only  exception  being  a  few  stave  bolts  and  ties  shipped 
1»\  -mall  producers.  The  tap  line  owns  the  logging  spurs  and  per- 
f •  ■  i- 1 i : -  all  -crvice  necessary  in  delivering  the  logs  to  the  mill,  setting 
up  a  charir*1  nf  £1  per  1.000  feet  against  the  lumber  company.  The 
inn  !»i-r  i-  loaded  at  the  mill  into  cars  standing  on  the  tracks  of  the 
Iron  Mountain.  The  tap  line  receives,  however,  a  division  of  4  cents 
pi»r  100  pounds  out  of  the  joint  rates,  which  includes  an  arbitrary  of 

2  cents  per  100  pounds  added  to  the  rates  in  effect  from  the  junction 
point. 
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On  June  30,  1910.  the  tap  line  had  a  surplus  of  $19,000,  the  reve- 
nues for  the  year  ending  on  that  date  having  exceeded  the  expenses 
by  nearly  $10,000.  It  does  not  file  annual  reports  with  the  Commis- 
sion. 

It  is  franklv  slated  bv  counsel  on  the  record  that  the  methods  ai;d 
practices  of  the  Poplar  Bluff  &  Dan  River  have  been  irregular:  ana 
his  client  voluntarily  announced  a  willingness  to  relinquish  all  claim 
to  receiving  divisions  as  a  common  carrier.  In  fact,  the  witness, 
until  required  bv  iho  Commission  to  do  so,  refused  to  testify  on  ti.e 
ground  of  <elf- incrimination.  We  hold  that  no  allowance  out  of  the 
rate  may  lawfully  be  made  in  this  case, 

SALKM,   WINONA    &    SOUTHERN    RAILROAD. 

The  Missouri  Lumber  &  Alining  Company  owns  about  19  mile*  of 
track  connecting  with  the  Frisco  at  a  point  known  as  Winona  Junc- 
tion, Mo.,  ;uk1  extending  in  a  northerly  direction  to  a  point  known 
as  Horse  Hollow.  It  also  owns  2  locomotives,  2  coaches,  a  caboose.  - 
box  cars,  and  .*>0  Hat  cars.  About  13  miles  of  the  track,  from  Winor.i 
Junction  to  a  point  known  as  West  Eminence,  and  all  of  the  equip- 
ment are  Ica.-ed  by  the  lumber  company  to  a  separate  corporator. 
which  it  caused  to  be  incorporated  in  100S.  and  which  is  owned  l»v 
its  stockholders,  known  as  the  Salem,  Winona  &  Southern  Ilailro: ! 
Company.  Tlic  annual  rental  is  $1 '2.000,  or  about  S  per  cent  o:; 
the  estimated  value  of  the -property.  The  lease  in  terms  apparently 
does  not  cover  the  <»  miles  of  track  between  West  Eminence  ar.-i 
Horse  Hollow,  but  the  tap  line  al-o  operates  that  portion  of  the  tra«  k. 
The  entire  line  wa<  originally  constructed  by  the  lumber  company 
a-  a  facility  \'<v  it-  mill,  then  located  at  (irandin.  Mo.,  on  what  is  n«y.v 
tin1  Current  Wivcr  branch  of  the  Fri-co.  over  which  the  lumber  cor..- 

4 

pany  had  trackap*  riirhts  for  its  login  ng  trains.  The  plant  at  Gran- 
ciin  wa<  -ub-vpimtly  abandoned  and  the  lumber  company  built  a  r.ew 
mill  at  We-i  Kminenc".  The  tap  lino  enjoys  trackage  rights  over  the 
Fri-co  for  a  di-tance  of  about  two  and  a  half  miles  between  Winor..\ 
J'ii.M-ti-in  avd  Wi*-ona.  There  is  a  small  station  building  and  track 
-■•ah's  al   W<  -l   Fmir.ence. 

'l':i"  lunl.t  :*  ••'  ''::-a!iy  load-;  the  1oc<  on  the  cars  and  with  online* 
wlii'-h  it  own-  and  •  ■; ■■■r:,l.«^  haul<  them  over  the  track  from  Tlnrv 
!!olh«\y  im  th<'  mill  :•:  Wi«-t  Fminencp.  The  tap  line  moves  no  h»^s 
tc  the  ip'lh  I:  haul-  th'"'  lumber  from  the  mill  to  Winona,  a  distant 
of  nver  1  ."•  in''.*  .  v  '"i-c  ii  del;vcrs  t li<*m  to  the  Frisco,  which  allow*  fi 
ilivi-i'Hi  of  :Y-"»i  1  to  !  crn\<  per  100  pounds.  On  shipments  that 
n:ove  to  ].-'::-t-  v,  ]  i  iv  no  joint  rate-  and  divisions  are  published  th? 
tan  iii  c  n  !\«-  a  «-!>arLr,»  <>f  I  r^v\<  per  100  pounds  in  addition  to  the 
rate  of  the  Fri.-co  from  Winona. 
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The  tap  line  moved  53,101  tons  of  forest  products  of  the  proprietary 
company  during  the  fiscal  year  1910  and  3,000  tons  for  others.  It  is 
stated  that  there  is  one  small  independent  mill  on  the  line  and  an- 
other about  three  miles  from  Horse  Hollow,  which  teams  its  lumber 
to  that  point  for  shipment.  The  miscellaneous  freight  included 
fv'510  tons  supplied  by  the  controlling  company  and  3,145  tons  which 
is  said  to  have  been  furnished  by  outsiders.  It  will  be  seen  therefore 
that  the  proprietary  company  furnishes  nearly  90  per  cent  of  the 
traffic.  During  the  same  year  the  passenger  earnings  aggregated 
*r>,:W2.49  and  the  receipts  from  the  carrying  of  the  mails  were  $822.86. 
The  tap  line  claims  to  run  two  "mixed  trains"  daily,  in  each  direc- 
tion on  a  regular  schedule,  their  principal  load  being  lumber. 

It  is  admitted  on  the  record  th*.t  the  tap  line  was  incorporated  for 
the  purpose  of  securing  divisions  out  of  the  rates  and  trackage  rights 
from  the  Frisco.  It  has  capital  stock  amounting  to  $150,000;  but  the 
lap  line  owns  neither  track,  right  of  way,  nor  equipment,  and  the 
nrord  does  not  state  what  proceeds,  if  any,  were  realized  from  the 
issuance  of  the  stock. 

In  this  case  we  find  that  any  division  to  the  tap  line  out  of  tho 
rale  on  the  products  of  the  mill  of  the  proprietary  lumber  company 
in  exce.-^  of  1J  cents  per  100  pounds  would  be  unlawful. 

FERN  WOOD   A   GULF   RAILROAD. 

The  Fern  wood  &  (iiilf  Ilailroad  Company  was  incorporated  in 
l'.wx;  and  has  capital  stock  issued  and  outstanding  to  the  amount  of 
$10,000,  together  with  bonds  aggregating  $1*25,000.  It  is  identical  in 
interest  with  the  Fern  wood  Lumber  Company,  the  stockholders  be- 
ing common  and  holding  shares  in  the  same  proportion. 

Some  years  ago  the  lumber  company  built  a  private  logging  road. 
laid  with  wooden  rails,  over  which  cars  were  drawn  by  horse  or  mule 
power.  Later  one  or  more  small  locomotives  were  acquired  and  the 
wooden  rails  were  replaced  by  25  and  30  pound  steel.  When  the 
timber  in  that  vicinitv  was  cut  out  the  track  was  moved  to  a  different 
1>  ation  in  order  to  reach  other  timber  and  heavier  rails  were  sub- 
stituted. About  21  miles  were  laid  and  in  operation  when  the  tap 
!i?i"  was  incorporated:  and  an  agreement  was  drawn  up  under  which 
i hi-  track  was  thereafter  operated  for  a  period  of  three  years  by  the 
lap  line.  At  the  end  of  that  period  the  lumber  company  sold  this 
tr:i'-k  f<>r  the  sum  of  $125,000  to  the  tap  line,  reserving,  however,  the 
pnvil.'tr,.  of  operating  logging  trains  thereon  without  charge.  In 
r.»o;>  about  0  miles  of  additional  track  were  laid  at  a  cost  of 
>  I :'.:».  000. 

The  tap  line,  as  described  on  the  record,  consists  of  about  33  miles 
of  track  connecting  with  the  Illinois  Central  at  Fernwood,  Miss., 
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running  southeastward  to  Tylertown,  on  the  New  Orleans  (irtai 
Northern,  and  thence  northeastward  to  a  point  one  mile  bey-u.: 
Kokoino.  There  are  also  about  six  miles  of  switch  track.**  in  tLr 
vicinity  of  the  mill  at  Fernwood,  which  are  owned  and  opei •.::-■. 
jointly  by  the  Illinois  Central,  the  tap  line,  and  the  lumber  eo:.-p  ••:.;•■ 
The  lumber  company  has  several  miles  of  logging  trucks  coin.-.**  ;.•  j 
with  the  lap  line  and  extending  into  the  timber.  The  equipniri.r  .<: 
the  tap  line  consists  of  a  baggage  car,  '2  combination  passenger  cur*. 
and  19  freight  cars.  It  owns  no  locomotives,  but  leases  one  from  li:- 
lumber  company.  There  are  several  stations  on  the  line  and  it  Li- 
one  train  crew,  a  number  of  section  men.  and  other  employee-. 

The  tap  line  was  built  through  virgin  timber  owned  largely  by  :'..■ 
proprietary  company.  Its  traflic  is  chiefly  lumber  and  other  ;*■•■•-! 
products,  of  which  OO.oTl  tons  moved  during  the  year  ending  J ....- 
30,  li1 10.  the  total  freight  movement  in  that  year  being  70.011  i  .:.*. 
The  trafiie  included  1.177  tons  of  naval  stores,  570  tons  of  coal.  •".•  '. 
tons  of  avri.-uhural  products,  and  10.1C>0  tons  of  miscellaiU'Ti-  -  - 
plies  and  mcivhandi-e.  It  is  asserted  that  only  G3  per  cent  «»f  t . 
tonnage  w;h  supplied  by  the  proprietary  company.  The  ivwi. ■  — 
from  freight  trallic  durinir  the  same  vear  were  £.">3.507.S*2 :  and  t. 
earnings  from  pa— ci:gcr.  mail,  and  express  aggregated  Sl'J.Ti  v.»  1. 

The  mill  of  the  rem  wood  Lumber  Company  is  several   liui.i: 
feet    from  the  riirht  of  wav  of  the   Illinois  Central   at   Fernwo". 
The  loir^  an*  hauled  to  the  mill  bv  the  lumber  company,  under  t; 
free  trackage  riirht  heretofore  referred  to.     The  empty  and   hud   . 
car-:  for  lumber  -hipmeiiN  are  switched  from  the  mill  to  the  111::.    - 
(Vr.tral.  —«•»■■■  -i ime-  h\    the  lumber  companv.  sometimes  bv   the  t-" 
line,  ami  at  <-ih'T  tiisi"-  bv  tin*  Illinois  Central  itself.     In  all  ca--. 
even  when  the  Illinoi-  Central  it-elf  switches  the  car.  an  allnwamv  .  : 
2  cent-  j>er  100  pound-  i-  paid  to  the  tap  line  by  the  Illinois  Onir  '. 
out  of  th"  rates  in  etl'eet   from  Fernwood.     On  the  shipment-  ma  '  ■ 
by    small    independent    sawmills   served   by   the   tap   line    the    r.r  • 
charged  are  *_'  c-iiU  j.er  100  pounds  higher  than  the  rate  fmrii  tV- 
jur.etioii  pnii.t.  and  the  t :i ] >  line  receives  from  the  Illinois  Centra!  ' 
cent-  per  1M"  pound-.     A  part  of  the  output  of  the  Fermvn«»d  mil: 
iimivimI  b\  ih"  tap  line  to  T\h»rtown.  and  there  delivered  to  the  \- 
Op-a^  (h.fvx   Nfrt!."rn.  which  makes  an  allowance  of  i?  cent-  '•• 
1 1 w i  .  r.iin.d-.     That  trunk  line  pays  a  division  of  3  cent-  on  hi::  '•■•  ■• 
^hii  i.eil  bv  i,tln-r  mill-  on  the  tap  line. 

in  thi-  •-»■••  v-e  hold  that  the  Illinois  Central  may  lawfully  vy; 
t].,..  up  V.:  "  a  -v  it'-hinir  •  •harjre  '»f  £-J.."i0  a  car  when  it  handle-  ::.*• 
prod-.ets  nf  thi-  mil!  to  its  rail-:    the  Xew  Orleans  Great  Nort!  ,  r: 
ii:;i\    :  .\x  fully  allow  it  a  div>imi  out  of  the  rate  of  %2  emN  per  I  ■•» 

polillds. 
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KEXTWOOD  A  EA8TKRN   RAILWAY. 

Tlie  Kentwood  &  Eastern  Railway  Company  is  owned  by  the 
stockholders  of  the  Brooks-Scanlon  Lumber  Company.  The  two 
companies  have  the  same  officers,  whose  salaries,  aggregating  $20,000 
per  year,  are  prorated  between  the  companies  in  the  proportion  of 
their  capital  stock.  The  tap  line  was  incorporated  in  1905;  its  capi- 
tal stock  amounts  to  $100,000;  and  it  is  indebted  to  the  lumber  com- 
pany in  the  sum  of  $220,000,  on  which  it  pays  interest. 

The  lumber  company  has  two  mills,  both  at  Kentwood,  La.,  one 
directly  adjacent  to  the  right  of  way  of  the  Illinois  Central  Kail- 
road  and  the  other  only  400  feet  distant  therefrom.  Both  are  reached 
by  sidetracks  connecting  with  the  Illinois  Central. 

The  tap  line  has  a  track  about  3  miles  in  length,  extending 
from  Kentwood  eastward  to  a  point  known  as  Bolivar  Junction, 
about  2  miles  of  which  it  does  not  own  but  leases  from  the  lumber 
company.  This  track  has  a  third  rail,  enabling  the  tap  line  to  operate 
standard  and  narrow  gauge  trains  over  it.  From  Bolivar  Junction 
a  narrow-gauge  track  laid  with  35  and  40  pound  steel  and  running 
uphill  and  down  dale  extends  eastward  for  over  25  miles,  crossing 
the  New  Orleans  Great  Northern  Railroad  at  Warnerton  and  ter- 
minating at  a  point  known  as  Ilackley.  The  construction  of  this 
track  was  apparently  begun  as  long  ago  as  18J>6  by  another  lumber 
company ;  and  it  was  completed  alxmt  1901.  Subsequently  the 
r.rnok-Scanlon  Company  purchased  the  track  for  the  sum  of 
SHJ.nOO,  as  well  as  the  timlwr  and  the  mill  of  the  former  owner, 
the  price  paid  for  the  mill  being  $50,000.  It  has  retained  the  owner- 
ship of  the  track  from  Bolivar  Junction  to  Ilackley,  and  leases  it 
to  the  tap  line  for  a  rental  of  $10,000  per  annum,  plus  the  taxes. 
From  Bolivar  Junction  the  tap  line  has  another  track,  referred  to  as 
the  standard-gauge  division,  extending  southward  for  a  distance  of 
about  23  miles  to  Foley.  This  is  laid  with  5G- pound  steel  and  trav- 
erses a  level  country.  It  was  constructed  in  100C.  The  tracks  oper- 
ated by  the  tap  line  aggregate  over  50  miles  in  length;  but  it  owns 
«.iily  one-half  of  the  mileage  of  the  main  track.  It  has  4  standard- 
L'auge  and  5  narrow-gauge  locomotives,  6  passenger  cars,  4  cabooses, 
1*  box  cars,  i)  work  cars.  52  log  cars  and  182  flat  cars;  of  this  number 
S>'2  are  narrow  gauge  and  51  standard  gauge.  The  lumber  company 
also  has  a  number  of  miles  of  logging  tracks  connecting  with  the 
incorporated  line  and  extending  into  its  timber.  It  also  owns  one 
lncmnotive  and  a  number  of  cars.  An  independent  manufacturer, 
the  Bassfiold  Lumber  Company,  has  a  short  unincorporated  logging 
road  connecting  with  the  tap  line  about  2  miles  west  of  the  junc- 
tion with  the  New  Orleans  Great  Northern.  There  are  said  to  be 
>cvpral  small  towns  or  settlements  along  the  tap  line,  and  it  has 
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stations  at  three  points,  with  "  pagodas  "  or  sheds  to  shelter  passen- 
gers at  one  or  two  other  points.  It  is  claimed  that  there  are  3*2  .-mall 
sawmills  along  the  line,  only  one  of  which  has  any  relation  to  the 
U  rooks-Scan  Ion  Company,  and  that  their  average  output  is  from 
15,000  to  -10,000  feet  of  lumber  daily.  There  are  G  turpentine  still.-.  4 
of  which  are  owned  by  the  proprietary  company,  as  is  admitted,  ai/i 
also  17  cotton  gins,  together  with  a  number  of  farms  in  the  viehiity 
of  the  tap  line.  The  tap  line  has  a  daily  train  for  logs  and  pas.-er.- 
gers  on  the  .-tandard-gauge  division,  and  two  in  each  direction  da:!;, 
on  the  narrow-gauge  division;  with  two  such  trains  between  Ken- 
wood and  Ilolivar  Junction.  The  passenger  revenue  for  the  year  liv.' 
agerrciratcd  $lo.o.m.(;o.  and  the  earnings  from  mail  and  express  augr*- 
gated  *?:>..">:*  l.:)7.  Its  revenue  from  freight  traffic  for  the  same  ymr 
amounted  to  JrlWU'.LM.ll.  It  handled  281.000  tons  of  lumber  "an-i 
other  forest  products,  of  which  about  So  per  cent  was  supplied  by  tht 
proprietary  company.  Tt  also  moved  7,378  tons  of  coal  inbound,  ai. i 
moved  outbound  »5.1o4  tons  of  agricultural  products  and  3.043  ton-  ••! 
naval  stores.  The  merchandise  and  miscellaneous  supplies  aggregate! 
O.USl  tons.  Of  all  this  miscellaneous  freight  other  than  fun.-.-: 
products  a  substantial  portion  was  handled  for  the  controlling  inter- 
ests or  their  einplovees. 

The  logs  are  loaded  on  the  cars  by  a  firm  of  logging  contractor*. 
which  constructs  and  maintains  the  spurs  and  delivers  the  cars  at  the 
junction  with  the  incorporated  line.  The  tap  line  sets  up  again-! 
the  lumber  company  a  charge  of  *Jl-  cents  for  a  haul  of  15  miles.  a:;.I 
:j  ctiit-  for  hauls  in  exce-s  thereof,  for  the  movement  of  the  lntr*  ;•♦ 
the  mill.  The  Illinois  Central  allows  a  division  of  from  il\  ti.  4 
cents  per  Jon  pounds  out  of  the  rates,  which  are  higher  from  point- 
on  the  tap  line  than  from  the  junction  point.  The  net  earnings  <•: 
the  Illinois  Central,  however,  are  less  than  its  published  rates  fr  ■»:: 
Kent  wood.  The  record  is  not  altogether  clear  respecting  the  amouM 
of  the  division-.  J  *  1 1 1  apparently  when  the  lumber  moves  out  over 
the  I  Him  is  ( Yntral  and  the  allowances  are  paid,  the  tap  line  refund? 
to  i!n-  hi:. ,!••[•  company  the  revenue  which  it  has  received  as  a  divi- 
ssiou  from  ilif  Illinois  Central.  The  practical  result  seems  to  be  that 
1 1 j< •  lin::!  ■■!•  cop : | i.:ii v  has  \\<  loirs  hauh'd  to  the  mill  free  of  charire  or 
u;  wrv  I icy  cum.  As  hep-tofore  stated,  the  lumber  is  taken  from  th- 
mi'!  by  i he  Illinois  Central.  None  of  the  lumber  from  the  proj-rio- 
tjirv  i  iiU-  !  .o-..-«  i. in  n\cr  i lie  New  Orleans  (treat  Northern. 

On  -hip::  "i:t-  of  lumb'T  movinir  from  the  independent  mill-  here- 
tofore ivi'envd  lo.  the  tap  line  docs  not  haul  the  logs  but  receives  fp.m 
the  Il!;!:"i-  ('<■!:: ral  the  same  divisions  as  are  paid  on  the  lumber 
-'•  ipped  by  tin-  15 rooks- Sea nl on  Company.  The  tap  line  make-  an- 
nual  reports  to  the  Commission,  which  show  a  net  surplus  on  .Turn1 
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30.  1910,  of  $127,936.04.  No  dividends  have  been  paid.  Seventy-five 
per  rent  of  the  revenue  accrues  on  the  traffic  of  the  lumber  company. 
One  of  the  mills  of  the  proprietary  company  is  directly  on  the  line 
of  the  Illinois  Central  and  the  other  but  100  feet  from  it.  The  service 
on  the  products  of  the  mill  is  performed  by  the  trunk  line  and  not  by 
the  tap  line.  Allowances  out  of  the  rate  bv  the  Illinois  Central  to 
the  tap  line  under  such  circti  usances  we  would  regard  as  an  unlaw- 
ful concession  out  of  the  rate  to  the  proprietary  company. 

KEXTWOOI),  orekxsmik;  a  south  western  railroad. 

The  Kent  wood,  (ireensburg  &  Southwestern  Railroad  Company  is 
controlled  bv  the  shareholders  of  the  Amos  Kent  Lumber  &  Brick 
Company,  who  own  practically  the  entire  capital  stock.  That  com- 
pany in  turn  is  subsidiary  to  the  F.  C.  Denkmann  Company,  which 
also  controls  t lie  Natalbany  Lumber  Company  and  its  tap  line,  the 
New  Orleans,  Natalbany  &  Natchez,  hereinafter  described. 

The    Kent  wood,  (ireensburg  &   Southwestern   connects   with   ther 

Illinois  Central  at  Kents  Mill,  near  Kent  wood,  La.,  and  extends  in  a 

westerly  direction  for  about  10  miles  to  Freiler.     The  track  is  narrow 

gauge,  laid  with  tt.">  and  40  pound  steel.     Beyond  the  terminus  the 

lumber  company  has  an  unincorporated  track;  it  also  has  logging 

spurs  connecting  with  the  tap  line  at  various  points  and  extending 

into  the  timber.     The  tap  line  has  7  locomotives,  3  of  which  are 

leaded  to  and  used  by  the  lumber  company,  and  2  so-called  passenger 

cars,  which  are,  in  fact,  rebuilt  cabooses.     There  are  also  about  70 
freight  or  logging  cars. 

The  construction  of  the  tap  line  was  begun  as  long  ago  as  1850,  and 
it  was  completed  to  Freiler  in  1904.  Apparently  it  was  operated  as 
a  private  facility  of  the  mill.  In  any  event  it  w:m  not  incorporated 
until  l'.KH),  after  it  had  been  purchased  by  the  Denkmann  interests  at 
a  cost  of  $100,000  from  the  prior  owners,  who  also  conveyed  the  mill 
and  timber.  Its  authorized  capital  stock  was  fixed  at  $3.r>0,000,  of 
which  $100,000  was  issued.  The  tap  line  owes  the  lumber  company 
nearlv  $:»0.000. 

The  Amos  Kent  Company  has  a  sawmill  on  the  tracks  of  the  Illi- 
nois Central  at  the  junction  point,  where  it  also  has  a  brick  plant  and 
commissaries  and  stores.  There  are  said  to  be  four  other  small  saw- 
mills along  the  tap  line,  which  obtain  their  logs  by  means  of  drays, 
one  of  which  is  served  by  a  spur  track  about  000  feet  in  length  con- 
nci'ting  with  the  tap  line.  One  or  two  small  towns,  each  having  a 
population  of  less  than  300.  are  reached  by  the  tap  line,  which  has  a 
>tati<>n  and  an  agent  at  Freiler,  and  one  also  at  the  junction  point 

The  log*  an*  hauled  to  the  mill  of  the  proprietary  company  by  the 
tap  line  from  the  loading  point,  and  are  dumped  into  the  pond  by 
the  train  men.     A  charge  of  3  cents  per  100  pounds  is  passed  to  the 
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credit  of  the  tap  line  by  the  lumber  company  on  its  books,  but  appar 
ently  is  not  actually  paid.  The  Illinois  Central  places  the  empty  car 
at  the  mill  and  takes  the  shipments  of  lumber  therefrom.  The  rate 
on  lumber  which  it  publishes  in  connection  with  the  tap  line  are  nni 
f ormly  2  cents  per  100  pounds  higher  than  the  rate  from  the  junctio 
point;  and  the  gross  allowance  is  4  cents  per  100  pounds.  Shipment 
of  lumber  by  the  independent  sawmills  are  loaded  on  narrow-gang 
cars  and  hauled  by  the  tap  line  to  the  junction  point,  where  it  tram 
fers  the  lumber  into  standard-gauge  cars  furnished  by  the  niinoi 
Central;  the  latter  company  issues  a  bill  of  lading  reading  fra 
the  junction  point  On  such  shipments  the  tap  line  apparent! 
assesses  a  local  charge  of  3  cents  per  100  pounds  in  addition  to  th 
rate  of  the  Illinois  Central  from  the  junction  point;  and  the  shippc 
is  also  required  to  pay  50  cents  per  1,000  feet  for  the  transfer  of  th 
lumber  from  car  to  car. 
The  aggregate  traffic  for  the  year  ending  Jane  80, 1910,  was  64,06 
I;  tons,  of  which  all  but  3,762  tons  was  supplied  by  the  proprietar 

company.  There  were  765  tons  of  agricultural  products  moving  out 
bound,  and  1,597  tons  of  merchandise  and  miscellaneous  freight 
The  remainder  of  the  tonnage  was  forest  products.  The  levenn 
from  all  this  traffic  was  $51,785.34.  The  tap  line  received  $8013 
for  carrying  the  mail,  and  received  on  passenger  traffic  $2,828.83.  1 
had  a  net  surplus  on  June  30,  1910,  of  $12,508.11.  No  walaricB  ar 
paid  to  its  officers,  who  are  officers  also  of  the  lumber  company. 

Here  again  the  mill  of  the  proprietary  company  is  not  only  immc 
diately  on  the  rails  of  the  trunk  line  but  the  service  on  the  product 
of  the  mill  is  performed  by  the  trunk  line.  Under  such  circumstance 
we  regard  any  allowance  to  the  tap  line  on  the  products  of  the  mil 
of  the  controlling  company  as  an  unlawful  rebate  to  the  lumbe 
company. 

NEW  ORLEANS,  NATALBANY  6  NATCHEZ  RAILWAY*. 

The  stockholders  of  the  Natalbany  Lumber  Company  hold  prsdi 
cally  the  entire  capital  stock,  amounting  to  $155,000,  of  the  Net 
Orleans,  Natalbany  &  Natchez  Railway  Company,  which  was  in 
corporated  in  1902  and  owes  the  lumber  company  $181,482*89.  Ai 
heretofore  stated,  the  Natalbany  Lumber  Company  is  controlled  b] 
l  the  Dcnkmann  interests,  who  also  own  the  Kentwood,  Gnendbuq 

-  ;  &    Southwestern   Railroad,   supra.    The   tap   line,  the   mill,  sad 

the  timber  were  purchased  by  the  Denkmann  interests  in  nm 
transaction,  the  value  of  the  properties,  howerer,  being  separatalj 
estimated. 

The  track  of  the  tap  line  extends  from  a  eonneetien  with  the 
Illinois  Central  at  Natalbany,  La.,  in  a  northwesterly  dinettes  for  II 
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miles  to  a  point  known  as  Pine  Grove.  There  are  about  7  miles  of  spur 
tracks. and  .hidings:,  with  nearly  8  miles  of  unincorporated  logging 
tracks  which  connect  with  the  tap  line  at  various  points.  There  are 
said  to  be  station  buildings  at  Xatalhany,  Montpelier,  and  Pine  drove, 
with  public  team  tracks;  and  the  tap  line  has  track  scales.  It  has 
10  locomotives,  2  passenger  cars,  a  caboose,  (>  box  cars,  and  130  flat 
cars, 2  motor  cars, and  a  pile  driver.  Six  of  the  locomotives  are  leased 
to  the  lumber  company  at  a  charge  of  $12  per  day  for  each.  The  tap 
line  employs  3  agents,  4  train  crews,  and  5  gangs  of  trackmen,  none 
of  whom  are  employed  by  the  lumlier  company. 

The  Xatalhany  LuiuIht  Company  has  three  sawmills,  two  of 
which,  together  with  the  planer,  are  about  a  mile  from  Xatalhany 
at  a  point  designated  as  Mason.  The  other  sawmill  is  within  100 
feet  of  the  right  of  way  of  the  Illinois  Central  in  Natalbany,  but 
the  loading  track  is  owned  by  the  tap  line. 

The  logs  are  loaded  by  employees  of  the  lumber  company  and  are 
assembled  into  trains  ami  hauled  over  the  unincorporated  spurs  to 
the  main  track  by  the  lumber  company,  which  uses  for  that  purpose 
the  locomotives  leased  from  the  tap  line.  The  latter  hauls  the  logs 
to  the  mill  and  the  train  men  unload  them  into  the  pond.  At  the 
end  of  each  month  a  bill  is  rendered  to  the  lumber  company  for  the 
movement  of  the  logs,  at  a  rate  of  3  cents  per  100  pounds.  The 
lumber  manufactured  at  the  three  mills  is  switched  by  the  tap  line  a 
distance  of  from  1,500  feet  to  about  1  mile  to  the  interchange  track, 
from  which  they  are  taken  by  the  Illinois  Central.  The  agent  of 
the  trunk  lino  issues  the  hills  of  lading.  The  rates  on  lumber  in 
effect  over  the  Illinois  Central  from  Xatalhany  are  applied  on  ship- 
ments from  the  mills  of  the  proprietary  company;  and  the  Illinois 
Central  allows  a  division  of  2  cents  j>cr  100  pounds.  Hut  the  inde- 
pendent mills  served  by  the  tap  line,  of  which  there  are  said  to  be 
seven,  pay  on  their  lumber  shipments  rates  that  are  2  cents  per  100 
pounds  higher  than  the  rates  from  Xatalhany. 

It  is  stated  that  the  tap  line  runs  two  ''  mixed  trains  "  in  each  direc- 
tion daily  on  a  regular  schedule,  on  which  passengers  and  the  mail 
are  carried,  and  that  in  addition  there  are  usually  four  logging  trains, 
mi  irregular  schedule.  The  passenger  and  mail  earnings  for  the 
fi.-i-al  year  1010,  as  reported  to  the  Commission,  aggregate  $4,246.22. 
The  freight  revenue  for  the  same  year  amounted  to  $150,051.71.  At 
the  end  of  that  year  the  surplus,  as  accumulated  from  the  operations 
of  three  years,  amounted  to  $73,014.  It  is  estimated  that  about  80 
per  cPt\t  of  the  entire  freight  traffic  is  supplied  by  the  proprietary 
company.  The  volume  of  forest  products  for  the  year  1910  was 
23«,».fi57  tons  and  the  miscellaneous  freight  weighed  8,182  tons. 

We  hold  on  the  facts  disclosed  in  the  record  of  this  case  that  any 
allowance  out  of  the  rate  to  the  tap  line  in  excess  of  a  reasonable 
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there  were  127,214  tons  out  of  a  total  freight  movement  of  137,789 
tons.  The  proprietary  company  contributed  89,514  tons  of  the  forest 
products,  and  .'(7,700  tons  of  such  commodities  are  said  to  have  been 
shipped  by  others.  It  will  be  observed  therefore  that  there  is  a  sub- 
stantial tonnage  in  which  the  proprietary  company  is  not  directly 
interested. 

The  mill  is  near  the  tracks  of  the  Illinois  Central  in  McComb,  and 
that  company  customarily  places  the  empty  cars  at  the  loading  plat- 
form and  moves  the  shipments  therefrom.  The  tap  line  occasionally 
switches  a  car  from  the  mill,  a  distance  of  about  COO  feet.  The  logs 
are  loaded  by  the  lumber  company,  and  the  cars  are  moved  by  it  to 
the  junction  of  the  logging  spurs  with  the  main  line;  from  that  point 
they  are  taken  by  the  tap  line  to  the  mill,  for  which  a  charge  of  $5  per 
car  is  made  against  the  lumber  company.  The  through  rates  on  lum- 
ber from  points  on  the  tap  line  are  2  cents  per  100  pounds  higher  than 
the  Illinois  Central  rate  from  McComb.  The  tap  line  is  allowed  4 
cents  per  100  pounds,  or  2  cents  in  addition  to  the  arbitrary.  From 
the  mill  of  the  proprietary  company  the  rate  applied  does  not  include 
the  arbitrary  of  2  cents,  and  the  tap  line  receives  on  such  traffic  a 
division  «>f  2  cents  per  100  jwninds. 

We  hold  on  the  facts  appearing  here  that  any  allowance  out  of 
the  r:ite  on  the  products  of  the  mill  of  the  proprietary  company  is 
unlawful. 

NATCHEZ,   COLUMBIA   £    MOBILE   RAILROAD. 

The  capital  .vtock  of  the  Natchez,  Columbia  &  Mobile  Railroad 
Company,  of  which  $1*00.000  has  been  issued,  is  held  by  the  same  {>er- 
-<>iis  and  in  the  -amc  proportions  as  the  stock  of  the  Butterfield  Lum- 
iw>r  Company,  which  lias  a  mill  at  Xoriield,  Miss.  The  track  of  the 
tap  line  joins  the  Illinois  Central  at  Xoriield  and  extends  eastward 
for  11  miles  to  a  point  known  as  Main  Line  Junction,  where  it  divides 
into  two  branches  one  extending  northeastward  for  about  9  miles  to 
( >Id  Camp,  ar.d  the  other  track  running  southward  about  7|  miles  to 
Furlough  switch.  In  addition  to  these  t nicks,  aggregating  about  30 
miles  in  length,  the  tap  line  builds  and  operates  for  the  lumber  com- 
pany logging  tracks  of  a  temporary  character  joining  the  main  line 
at  various  points  and  extending  into  the  timber  that  is  being  cut 
There  are  three  towns  or  settlements  where  the  tap  line  has  station 
l>  ;i!dinir-.  ami  at  the  junction  point,  Xoriield.  it  employs  jointly  the 
.iL'i'nt  of  the  Illinois  Central.  There  are  track  scales  at  Xoriield  on 
which  the  employees  of  the  tap  line  weigh  the  shipments  of  the  lum- 
ber company.  The  equipment  consists  of  7  locomotives,  1  baggage  car, 
•J  pa— cniTT  ears.  2  box  cars.  10  flat  cars,  and  75  logging  cars,  with  a 
few  work  cars  and  a  pile  driver. 
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The  tap  line  was  incorporated  in  1892,  and  the  first  construction  of 
the  track  was  coincident  with  the  building  of  the  mill  of  the  lumber 
company.  It  is  stated  that  the  latter  had  previously  endeavored  to 
get  the  Illinois  Central  to  build  a  track  for  the  purpose  of  bringing 
logs  from  the  timber  to  the  mill,  and  being  unsuccessful  in  this  effort 
it  undertook  the  construction  of  the  tap  line. 

The  logs  are  loaded  on  the  cars  by  employees  of  the  lumber  com- 
pany, but  the  locomotives  of  the  tap  line  not  only  move  the  cars  to 
the  mill  but  perform  all  necessary  service  on  the  logging  spurs  in 
the  woods,  including  the  movement  of  the  log  loader  from  place  to 
place.  The  train  employees  unload  the  logs  into  the  pond  at  the 
mill.  For  these  services  a  charge  of  2  cents  per  100  pounds  is  set 
up  against  the  lumber  company,  together  with  a  special  switching 
charge  of  $1  per  car  for  the  services  on  the  logging  spurs.  The  tap 
line  switches  the  empty  and  loaded  cars  for  the  lumber  shipments 
j1  between  the  mill  and  the  interchange  track  with  the  Illinois  Central, 

a  distance  of  one-quarter  of  a  mile,  the  mill  being  adjacent  however 
to  the  Illinois  Central  right  of  way.  The  rates  published  by  the 
Illinois  Central  in  which  the  tap  line  participates  are  2  cents  per  100 
pounds  higher  than  the  junction-point  rates.  In  the  case  of  ship- 
ments by  the  proprietary  lumber  company  this  arbitrary  represents 
the  charge  of  2  cents  already  referred  to  for  moving  the  logs  to  the 
mill.  The  Illinois  Central  gives  a  division  of  4  cents  per  100  pounds 
or  a  net  payment  out  of  its  earnings  of  2  cents.  It  is  interesting  to 
observe  the  way  in  which  the  payments  are  made:  The  charges  on 
the  lumber  are  assessed  by  the  Illinois  Central  at  the  regular  rate 
from  the  junction  point;  and  at  the  end  of  each  month,  upon  pre- 
sentation by  the  tap  line  of  a  statement  of  the  inbound  movements  of 
logs  to  the  mill,  the  claim  department  of  the  Illinois  Central  refunds 
2  cents  per  100  pounds.  There  are  several  small  independent  mills 
along  the  tap  line,  including  one,  known  as  the  Busbee  mill,  which 
has  a  sidetrack  connecting  with  the  tap  line.  These  mills  pay  on 
their  lumber  2  cents  per  ldO  pounds  more  than  the  rates  in  effect 
from  the  junction  point;  and  those  mills  have  to  bear  the  entire 
of  moving  their  logs  in. 

The  tap  line  runs  two  logging  trains  daily,  to  one  of  which  a 
scnger  conch  is  attached.  It  also  runs  one  other  train,  referred  to  on 
the  record  as  a  "  mixed  train,9'  on  which  passengers  and  mail  are  car- 
ried. Its  revenues  during  the  year  1910  from  the  carriage  of  passen- 
gers and  mails  aggregated  $3,735.  During  the  same  year  it  earned  on 
freight  traffic  $101,213.05.  There  was  an  accumulated  deficit  on 
June  30,  1910,  of  $556,890.70.  This  has  been  taken  care  of  in  some 
way  by  the  lumber  company.  The  record  clearly  indicates  thai  the 
entire  revenues  are  paid  over  to  the  lumber  company  and  placed  to 
the  credit  of  the  tap  line  on  its  books.    The  lumber  company  makes 
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nil  disbursements,  purchases  the  material  and  supplies,  and  pays  the 
employees  of  the  tap  line.  It  owns  the  shops  where  the  locomotives 
ami  <ars  of  the  tap  line  are  kept  in  repair. 

The  record  does  not  indicate  the  exact  proportion  of  the  freight 
traffic  in  which  the  proprietary  company  was  interested,  but  during 
the  year  1010  there  were  1G,G11  tons  of  lumber  and  about  168,000  tons 
of  logs.  During  the  same  year  1,092  tons  of  agricultural  products 
and  merchandise  moved  outbound,  and  3,003  tons  of  merchandise  and 
supplies,  together  with  3,773  tons  of  coal,  moved  in.  A  large  pro- 
portion of  this  traffic  was  apparently  handled  for  the  account  of  the 
lumber  company  or  its  employees.  There  are  several  stores  and 
commissaries  along  the  line,  some  of  which  are  owned  by  outside 
interests,  and  operated  by  the  lumber  company  under  some  special 
arrangement. 

We  find  no  justification  here  for  any  allowance  on  the  products  of 
the  mill  of  the  proprietary  lumber  company. 

ALABAMA  CENTRAL  RAILROAD. 

The  Alabama  Central  Railroad  Company  was  incorporated  in  1906 
with  an  authorized  capital  stock  of  $100,000,  of  which  $90,000  has 
been  isMied  and  is  owned  by  E.  M.  Barton,  its  president,  who,  with 
his  family,  owns  a  majority  of  the  stock  of  the  Manchester  Lumber 
Company.  The  tap  line  has  no  bonds;  its  track  connects  with  the 
Illinois  Central,  the  Frisco,  and  the  Northern  Alabama  Railway  at 
Ja-per.  Ala.,  and  extends  northward  for  a  distance  of  less  than  seven 
miles  to  Manchester.  Beyond  that  point  the  lumber  company  has  an 
unincorporated  logging  road.  The  equipment  of  the  tap  line  consists 
of  one  locomotive  and  one  combination  passenger  car.  The  lumber 
company  owns  and  operates  locomotives  and  logging  cars.  Its  mill 
is  at  Manchester,  a  sawmill  town  with  a  population  of  about  500, 
where  there  is  a  company  store.  There  is  said  to  be  coal  underlying  a 
considerable  portion  of  the  timber  land  of  the  lumber  company,  which 
exceeds  -JC00O  acres;  but  no  mines  have  been  opened. 

When  the  mill  was  opened  the  public  carriers  proposed  to  build  or 
as-i^t  in  the  building  of  the  necessary  track  to  reach  their  lines;  but 
their  olTers  were  not  taken  advantage  of,  the  tap  line  corporation  be- 
ing formed  to  build  and  operate  the  track.  One  train  runs  daily  in 
each  direction  over  the  tap  line,  on  which  a  few  passengers  are  car- 
ried, the  revenue  therefrom  being  $280.50  for  the  year  1910;  for 
the  carriage  of  the  mail  the  tap  line  received  $294.97,  while  its 
revenues  from  express  traffic  amounted  to  $4.96.  Over  85  per  cent 
of  its  freight  revenues,  amounting  to  $13,014.25,  for  the  same  year, 
accrued  on  traffic  of  the  proprietary  company,  and  about  40  per 

rout  of  that  amount  was  paid  by  the  Illinois  Central  and  Frisco,  which 
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be  several  small  towns  or  settlements  along  the  tap  line  with  popula- 
tions ranging  from  100  to  GOO,  each  having  one  or  more  stores. 
It  is  also  claimed  that  five  independent  sawmills  and  eight,  or  nine 
cotton  gins  use  the  facilities  of  the  tap  line;  and  there  are  many  farms 
along  the  line.  The  tonnage  statements  filed  of  record  relate  to  a 
period  of  11  months  ending  December  1, 1910,  during  which  76,502  tons 
of  freight  were  handled.  The  proprietary  lumber  company  shipped 
00.000  tons  of  lumber  and  forest  products,  while  13,000  tons  of  such 
freight  were  shipped  by  others,  together  with  2,000  tons  of  crossties, 
which  were  apparently  cut  on  the  lands  of  the  lumber  company. 
About  800  tons  of  cotton  and  cottonseed  and  about  the  same  quantity 
of  merchandise  were  handled.  The  statement  is  that  80  per  cent 
of  the  forests  products  and  20  per  cent  of  the  miscellaneous  freight 
were  supplied  by  the  proprietary  company.  The  tap  line  does  not 
carry  passengers,  mail,  or  express,  but  operates  one  regular  logging 
or  freight  train  daily  in  each  direction,  and  three  other  such  trains 
at  irregular  times. 

The  logs  are  hauled  by  the  tap  line  from  the  points  where  they  are 
loaded  on  the  logging  spurs  to  the  mill,  a  charge  of  3  cents  being  set 
up  against  the  lumber  company  for  this  service.  Most  of  the  lumber 
is  apparently  shipped  out  in  the  rough  and  is  switched  by  the  tap 
line  a  distance  of  about  a  quarter  of  a  mile  from  the  mill  to  the  inter- 
change track.  The  shipments  of  dressed  lumber  are  moved  by  the 
trunk  line  from  the  loading  track  at  the  planing  mill.  (Xn  all  lumber 
shipments  of  the  proprietary  company  the  tap  line  receives  from  the 
Mobile  &  Ohio  a  division  of  3  cents  per  100  pounds,  out  of  the 
junction-point  rates.  The  same  rates  and  the  same  allowances  apply 
in  connection  with  the  lumber  shipped  by  independent  producers. 

The  tap  line  filed  its  first  annual  report  with  the  Commission  for 
the  fiscal  year  ending  June  30,  1911. 

In  this  case  we  think  that  any  allowance  to  the  tap  line  on  the 
dressed  lumber  is  unlawful,  but  a  reasonable  switching  charge  of 
$l.f>0  a  <"*r  may  lawfully  be  paid  to  the  tap  line  for  switching  the 
rough  luml>er  from  the  sawmill  to  the  trunk  line. 

IRREGULAR  PRACTICES  OF  TAP  LINES. 

Tt  appears  from  the  foregoing  statements  respecting  the  several 
tap  lines  described  in  this  supplemental  report,  as  well  as  from  the 
statement  of  those  descrilied  in  the  original  report,  that  there  are 
many  respects  in  which  the  law  and  the  rules  and  regulations  of  the 
Commission  are  not  observed  by  them.  Although  claiming  to  be 
common  carriers,  some  of  them  did  not  file  annual  reports  with  the 
Commission  until  recently.  The  reports  of  others  are  so  far  from 
heinir  complete  that  they  can  not  be  said  to  comply  with  the  require- 

'£1  1.  C.  t_\ 


650  INTERSTATE  COMMERCE  COMMISSION   REPORTS. 

ments  of  the  act.  Many  of  them  also  do  not  publish  any  local  rate? 
to  apply  on  trailie  received  from  or  delivered  to  their  trunk-lii>.- 
coiinections.  Many  of  them  carry  passengers  and  less-than-carl->ai 
shipments  without  charge  at  all:  others  make  a  charge  without  thr 
authority  of  published  tariffs.  AVe  have  already  referred  to  the  un- 
made by  controlling  lumber  companies  of  their  tap  lines  under  formal 
and  informal  agreements  for  trackage  rights  with  and  with<:;t 
charge,  and  all  without  any  tariff  authority.  The  Hours  of  Serv;..-* 
law.  the  Safety  Appliance  act.  and  other  acts  imposing:  certain  re- 
quirements on  common  carriers  engaged  in  interstate  cominer.-e 
are  not  fullv  complied  with  in  manv  cases  and  in  others  art* 
whollv  disregarded.  There  is  a  lack  of  attention  also  to  our  risk* 
and  regulations  respecting  the  filing  of  tariffs  and  the  keeping  «.f 
accounts.  In  some  cases  our  examiners  have  been  refused  full  acce.*> 
to  the  books  of  lap  lines.  With  respect  to  all  these  matters  the  law 
makes  no  exception  in  favor  of  any  railroads  that  purport  to  be  com- 
mon carriers.  While  our  conclusions  in  no  instance  have  been  ba.M-i 
on  the  failure  of  a  tap  line  to  comply  with  our  rules  and  regulation.*, 
we  muM  give  warning  to  all  such  companies  that  purport  to  hi»l«; 
themselves  out  as  common  carriers  that  such  irregularities  must 
promptly  be  corrected. 

GENEKAL  COMMENTS. 

The  rates  of  the  trunk  lines  for  the  movement  of  logs  in  this  ter- 
ritorv  are  penaltv  rates:  that  is  to  saw,  the  inbound  rate  to  the  mil! 
is  hitrhcr  than  it  .should  be  and  is  reduced  to  a  net  rate,  provided  ti.- 
lumber  goes  out  over  the  rails  of  the  same  carrier.  Such  nit'- 
adjustments  arc  adverted  to  and  criticized  in  Red  River  Cotton  O.1 
Co.  v.  7".  <(•  /'.  ////.  Co..  -jri  1.  (\  (\.  l:W.  So  far  as  we  can  see  frn:i 
a  careful  examination  of  the  record  there  is  no  real  necessity  for 
any  such  rate  adjustment  in  this  territory.  The  penalty  rales  should 
be  withdrawn,  and  in  their  place  the  carriers  ought  to  fix  reasonable 
Hat  rates  for  the  inbound  log  movement. 

Orders  will  be  entered  as  soon  as  possible  to  give  effect  to  tl.i 
views  expressed  in  the  original  and  supplemental  reports  herein. 
Tariffs  fixing  rates  and  switching  charges  in  accordance  with  our 
conclusions  inav  be  filed  on  three  daws'  notice.  The  carriers  will 
also  be  expected  to  submit  for  the  approval  of  the  Commission  the 
basis  of  allowances  to  lumber  companies,  under  section  l.">,  in  the 
cases  where  in  the  original  and  supplemental  reports  we  have  said 
that  such  allowances  might  properly  be  paid.  When  approved  by 
the  rommission  such  allowances  must  be  published. 

In  the  majority  of  cases  the  tap  lines  have  made  no  joint  class 

d  commodity   rales  with  iheir  trunk-line  connections.     In  other 
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cases  joint  rates  have  been  established,  at  least  to  some  destinations. 
Where  joint  through  class  and  commodity  rates  are  in  effect  or  are 
hereafter  made  effective  to  or  from  points  on  tap  lines  the  trunk 
lines  and. the  tap  lines  will  be  expected  to  submit  to  the  Commis- 
sion for  approval  the  basis  of  their  divisions.  It  is  expected  also 
that  they  will  submit  for  our  approval  reasonable  and  nondiscrimi- 
natory rates  on  forest  products  when  shipped  from  tap-line  points 
other  than  the  mills  of  the  controlling  companies,  and  will  also 
submit  the  bases  of  the  divisions  thereof. 

When  all  these  matters  shall  have  been  adjusted  in  compliance 
with  the  views  of  the  Commission  an  order  will  be  entered  authoriz- 
ing tin*  trunk  lines  to  make  settlements  on  these  bases  with  respect  to 
all  trallie  moving  after  May  1,  either  under  section  15  or  as  allow- 
ances out  of  the  rate,  as  provided  herein  in  the  respective  cases. 

Orders  in  other  cases  in  which  these  or  other  tap  lines  in  this 
territory  are  parties  defendant  may  be  called  to  our  attention  in  cuse 
th«y  are  in  conflict  herewith. 
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Report  of  the  Commission. 

Proity,  Chairman: 

In  No.  42f>2,  involving  rates  applied  to  the  transportation  of  livo 
stock.  packing-house  products,  and  fresh  meats  between  points  in  tho 
southwest,  22  I.C.  C,  160,  referred  to  herein  as  tho  Oklahoma  case, 
the  Commission  approved  a  mileage  scale  for  tho  movement  of  fresh 
meats  and  packing-house  products  in  carloads  from  Wichita,  Okla- 
homa City,  and  Kort  Worth  to  various  points  of  consumption,  among 
others,  to  Arkansas  and  that  part  of  Ixwisiana  west  of  the  Mississippi 
River.  Xo  order  was  made  in  that  proceeding,  but  the  Commission 
recommended  that  the  rates  found  reasonable  be  forthwith  established 
by  proper  tariff.  The  carriers  thereupon  proceeded  to  fdc  such 
schedules,  but  before  these  tariffs  took  efTcct  packing-house  interests 
located  at  the  city  of  Wichita  protested  against  the  rates  about  to 
be  established,  for  the  reason  that  they  involved  substantial  ad- 
vances from  Wichita  while  no  corresponding  advances  were  made 
from  Kansas  Citv  and  St.  1/ouis. 

I'pon  an  examination  of  these  schedules  it  appeared  that  their 
effect  was  to  advance  in  many  eases  rates  from  Wichita  to  points  in 
Arkansas  and  Louisiana.  It  was  alleged  by  the  packing  housos  at 
Wichita  that  in  these  markets  of  consumption  they  came  into  com- 
petition with  packers  at  Kansas  City  and  St.  Louis.  It  further 
appeared  that  in  the  past  a  certain  relation  in  rates  had  been  main- 
tained between  these  different  points  of  production  and  that  by  the 
tiling  of  these  new  schedules,  which  advanced  rates  from  Wichita 
while  those  from  Kansas  City  and  St.  Louis  remained  as  before, 
Wichita  was  placed  at  a  substantial  disadvantage.  The  rates  tiled 
bv  the  carriers  were  those  recommended  bv  the  Commission,  but  in 
disposing  of  the  Oklahoma  cast-,  supra,  the  effect  of  competition  from 
Kansas  Citv  and  St.  Louis  had  not  been  referred  to  nor  considered 
and  since  it  was  apparent  that  this  competitive  relation  should  bo 
taken  into  account  the  Commission  suspended  the  proposed  tariffs 
pending  further  investigation  into  that  aspect  of  tho  matter. 

At  t  he  hearing  the  packing  interests  located  at  these  various  points  of 
product  ion.  as  well  as  the  principal  carriers  interested  in  this  traffic 
ht-iuet'u  all  points  in  controversy,  were  present  and  were  fully  heard. 

Th<>  packers  of  Wichita  insisted  that  the  rates  found  reasonable  by 
the  Commission,  when  applied  to  Arkansas  and  Louisiana,  worked  a 
substantial  advance  over  previous  rates,  and  that  lower  rates  should 
he  prescribed.  An  examination  of  the  tari.'"s  themselves  discloses 
that  in  many  instances  the  rates  of  the  Commission  are  higher  than 
tho-e  now  in  effect,  while  in  many  other  instances  they  are  lower. 
Ten  representative  points  have  been  selected  in  Arkansas  and  10 
othi  r  points  in  Louisiana.     Below  are  given  two  tables  showing  tho 
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required  to  sustain  those  reductions  there,  they  ought  to  be  allowed 
to  recou])  themselves  so  fur  ivs  is  possible  in  this  territory.  It  is 
urged  that  these  carriers  are  not  in  all  cases  identical  with  those  oper- 
ating from  the  same  markets  into  more  westerly  territory,  but  that 
does  not  alter  the  situation.  While  we  must  bo  largely  influenced  in 
many  instances  in  passing  upon  the  reasonableness  of  a  given  rate  by 
the  adjustment  which  has  grown  up  in  the  particular  locality  under 
consideration,  we  are  convinced  that  hero  substantial  justice  will  be 
done  and  that  discrimination  can  only  be  removed  by  applying  from 
Kansas  Citv  and  St.  I  ami  is  into  Ixwisiana  and  Arkansas  the  same 
mileage  scale  which  has  been  found  reasonable  from  Wichita,  Okla- 
homa Citv,  and  Fort  Worth. 

At  the  present  time  rates  into  this  territory  from  points  like  Chicago, 
St.  Paul.  Sioux  City,  etc.,  are  constructed  by  adding  certain  arbi- 
traries  to  rates  from  St.  I^ouis  and  Kansas  City.  In  our  opinion  the 
same  arhitraries  should  be  added  to  the  new  mileage  rates  when  con- 
structed upon  the  Commission's  scale. 

It  may  be  that  the  resulting  rates  will  be  justly  open  to  attack  upon 
the  ground  of  discrimination  in  favor  of  these  more  distant  points  as 
compared  with  Wichita  or  the  more  southerly  packing  centers,  but 
this  condition  is  not  presented  or  developed  by  this  record.  If  it  is 
conceived  that  the  resulting  rate  Is  unduly  discriminatory  against  any 
particular  locality  or  description  of  traffic,  complaint  may  be  filed 
spccilically  presenting  that  matter,  and  nothing  herein  contained  is  to 
be  taken  as  an  adjudication  upon  a  question  so  presented. 

This  Commission  has  no  authority  to  compel  the  advance  of  a  rate 
for  the  purpose  of  removing  discrimination.  It  can  not  therefore 
readjust  these  rates  upon  the  basis  suggested  without  the  cooperation 
of  the  carriers.  All  the  principal  linos  were,  however,  represented 
upon  the  hearing,  and  were  unanimous  in  the  opinion  that  some 
scheme  of  this  kind  should  bo  adopted  and  in  the  statement  that 
whatever  plan  was  approved  by  the  Commission  would  be  put  into 
execution  bv  thorn. 

It  is  therefore  recommended  that  the  mileage  rates  established  by 
the  Commission  in  the  Oklahoma  case,  or  any  subsequent  modification 
of  those  rates,  upon  fresh  meats  and  packing-house  products,  be  applied 
to  points  in  Louisiana  and  Arkansas  from  St.  Louis,  Kansas  City, 
Wichita,  Oklahoma  City,  and  Fort  Worth,  by  proper  tariffs,  effective 
not  later  than  July  1,  1912.  Upon  the  filing  of  such  tariffs  the  order 
of  <it*>pcitsion  will  bo  vacated. 
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3.  Former  rate  of  38  renta  to  Oklahoma  City  from  EI  Paso  slum  Id  ho  continued  as  a 

proportional  rate  on  movements  of  livestock  coming  into  KI  Paso  hy  rail,  and 
the  mileage  scale  should  ho  confined  exclusively  to  the  local  rnovcincut  from 
El  Paso. 

4.  It  uppcars  that  in  the  great  majority  of  the  instances  herein  carrier*  should  establish 

through  ronton  and  joint  rates  via  all  reasonably  available  direct  lines.  If  they 
fail  to  do  so,  ii(M)ii  complaint*  being  filed,  investigations  will  be  made. 

5.  Rates  on  stock  cattle  ought  not  to  exceed  75  percent  of  the  rated  prescribed  by  tho 

Commission  for  tlie  movement  of  beef  cattle. 
G.  Live-stork  rates  into  Oklahoma  City  and  from  that  point  to  Kansas  City  arc,  in  most 
instance?,  higher  than  the  live-stock  rate  to  Kansas  City,  and  that  ought  to  be 
no,  since  it  seldom  happens  that  the  direct  line  from  the  point  of  origin  to 
Kansas  City  is  through  the  Oklahoma  market. 

7.  While  it  would  certainly  be  desirable  if  the  same  scale  of  live-stock  rates  applied 

both  to  Fort  Worth  and  to  Oklahoma  City  from  points  in  Texas,  still  the  Com- 
mission does  not  think  that  whatever  discrimination  results  from  the  difference 
between  tho  Texas  scale  and  this  Commission's  scale  can  bo  pronounced  undue, 
or  that  this  situation  is  one  with  which  this  Commission  can  properly  deal. 

8.  The  southeastern  territory  to  which  the  3-cent  differential  on  fresh  meats  and 

packing-house  products  from  Fort  Worth  applies,  described  in  greater  detail. 
0.  While  still  of  the  opinion  that  rates  from  both  Kansas  City  and  Wichita  to  Memphis 
for  these  respective  territories  ou^ht  to  exceed  that  from  Oklahoma  City  by  2  J 
cents  per  100  pounds,  the  Com  mission  will  not  at  this  time  require  carriers  from 
Wichita  to  increase  the  differential  to  that  amount,  but  will  leave  the 
present  adjustment  in  effect. 
Id.  Question  of  rates  on  green  salted  hides,  fertilizer,  and  fertilizer  material  to  certain 
points  from  Oklahoma  City  retained  for  further  consideration  and  report. 

1 1.  Reasonable  rates  on  packing- house  products  and  fresh  meats  from  Oklahoma  City 

and  Fort  Worth  to  Kansas  City  prescribed  for  the  future. 

12.  Southern  carriers  may  very  properly  meet  from  both  Oklahoma  City  and  Fort 

Worth  via  Memphis  and  Vicksburg  the  rates  on  packing-house  products  and  fresh 
meats  established  via  St.  Louis  to  New  York  and  other  eastern  territory.  This 
Commission  has  recently  granted  its  dispensation  under  the  fourth  section  per- 
mitting such  carriers  to  meet  these  rates  and  to  maintain  at  the  same  time 
higher  rates  to  intermediate  territory,  but  the  Commission  can  not  recognize 
the  furce  of  the  contention  that  the  rate  itself  should  be  established  through 
these  ir.Ucwavs. 

13.  Application  of  the  city  of  Wichita  for  various  modifications  of  the  original  report 

discussed  and  passed  upon. 

14.  Carriers  should  publish  tariffs  according  peddler-car  service  for  the  transportation 

of  packing-house  products  and  fresh  meats. 

fassoday,  Butler,  Lamb  *{•  Foster,  J.  A.  ifcXaughton,  C.  O.  Corn- 
>/>//,  and   11".  J.  McKone  for  Wichita  interests. 

'/.  .1.  Iltruthmr  and  C.  B.  Bee  for  Corporation  Commission  of 
( iklahoma. 

Jnhn  Marshall  for  Kansas  Railroad  Commission. 

(\  //.  Bmoks  for  I'nion  Stock  Yards. 

I><>1r  d«  Am'xdon  for  Dold  Packing  Company. 

Thnma*  Crngh  for  Cudahy  Packing  Company. 

Jame*  C.  Jejtery  for  Fort  Worth  Stock  Yards  Company. 

A.  It.  T'rion  and  C.  J.  Faulkner,  jr.,  for  Armour  &  Company. 
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Albert  II.  and  Henry  Veeder  and  L.  C.  Ehle  for  Swift  &  Comrv 

L.  M.  Walter  for  Morris  &  Company  and  Sulzberger  ^v  : 
Company. 

S.  II.  Ctnrnn  for  Cattle  Kaisers'  Association  of  Texas  and  Aim*: 
National  Live  Stock  Association. 

T.    F.   Stair  for  Alabama  &  Yicksburg  Railway   Company 
Yicksburg,  Shreveport  &  Pacific  Railway  Company. 

//.  (i.  Hn-brl  and  Fad  G.  Wright  for  Missouri  Pacific  llv.'.l 
Company  and  St.  Louis,  Iron  Mountain  &  Southern  !£;;:! 
Company. 

X.  M.  Leach  for  Texas  Jt  Pacific  Railway  Company  and  Ir 
national  &  Great  Northern  Railway  Company. 

H'.  F.  Dickinson,  W.  T.  Hughes,  and  S.  II.  Johnson  for  Chi* 
Rock  Island  tt  Pacific  Railway  Company  and  Chicago,  JJock  h. 
&  (iulf  Railway  Company. 

Fad  If.   Wnud,  J.  A.  Middhton,  and  F.  C.  Iieilbj  for  Frisco  Li 

F.  (\  Dillard  and  //.  A.  Srandntt  for  Houston  &  Texa-  (V: 

Railroad  Company;  Galveston,  1 1  arris  burg  &  San  Antonio  Rail 

Company;  and  San  Antonio  &  Aransas  Pass  Railway  Company. 

W.   W.  Milhr  for  Missouri,  Kansas  &  Texas  Railway  Company 

Missouri.  Kansas  &  Texas  Railway  Company  of  Texas. 

F.  />.  lioijd  for  Missouri  Pacific  Railway  Company  and  Texa 
Pacific  Railway  Company. 

F.  />.  Iltnujhton,  D.  L.  Mv>/crs,  J.  L.  Coif  man,  and  -.1.  (J.  AftTr'uh 
Atchison,  Topcka  &  Santa  Ke  Railway  Company. 

F.  A.  Ltland  for  southwestern  railway  lines. 

Supplemental  Report  of  tiie  Commission. 

Pkoity,  Chairman: 

The  situation  disposed  of  in  the  original  report,  22  I.  C.  C.  ! 
was  a  complicated  one,  which  the  Commission  attempted  to  solve 
applying  in  the  main  certain  mileage  rates  upon  live  stock  and 
product  of  the  jiacking  house.  Recognizing  that  the  exact  res:.!* 
the  application  of  these  mileage  schedules  could  not  be  foretold  .-. 
that  >ituation>  were  almost  certain  to  arise  which  had  not  Ihv:i  #•..! 
to  the  attention  of  tlie  Commission  nor  considered  by  it,  we  ni:ui» 
ord'T  at  the  time  of  promulgating  our  decision  and  allowed  all  j»ar 
to  i:le.  on  or  before  a  date  named,  applications  for  a  inodilioaTi..:. 
the  conclusions  reached.  Many  of  the  rates  prescribed  have  h» 
established  ami  are  now  in  force,  but  the  Cattle  Raisers'  As<o<-i:\ 
of  Texas  and  the  National  Live  Stuck  Association,  representing  : 
live-stork  interests  in  the  southwest,  have  hied  a  petition  for  iu« . 
4'  'on.  a<  have  also  Oklahoma  City,  Fort  Worth,  and  Wick:: 
'     petitions  w  ill  be  considered  in  the  order  above  named. 
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CATTLE   RAISERS'    ASSOCIATION   OF  TEXAS. 

Tho  application  of  this  petitioner  is  for  a  modification  of  the  live- 
stock rates  established,  the  allegation  being — 

First.  That  tho  rates  arc  too  high,  especially  for  the  longer  dis- 
tances; and, 

Second.  That  2J  cents  should  not  be  added  for  an  additional  line 
haul. 

In  support  of  its  first  contention,  that  the  rates  are  too  high,  the 
petitioner  points  to  the  fact  that  live-stock  rates  prescribed  by  the 
Commission  of  Texas  are  distinctly  lower  than  those*  suggested  by 
us.  This  fact  was  fully  considered  in  the  original  report.  The 
desirability  of  conforming  our  rates  as  nearly  as  possible  to  those 
established  bv  the  Texas  Commission  was  realized,  but  we  were 
unable  to  feel  that  we  could  properly  require  carriers  to  maintain 
as  low  rates  as  those  established  bv  the  Texas  schedule.  Further 
reflection  has  not  altered  our  impression  in  this  respect. 

In  Catth  Kaisers'  Asso.  of  Tix.  v.  J/.,  A".  d>  T.  liy.  Co.,  11  I.  C.  C, 
2W>.  this  Commission  found  reasonable  certain  rates  from  these 
points  of  origin  in  the  southwest  to  Kansas  City  and  other  northern 
markets  of  consumption,  and  this  decision  was  subsequently  ap- 
proved by  the  courts.  The  Cattle  Kaisers'  Association  now  insists 
with  great  earnestness  that  the  mileage  rates  which  we  have  pre- 
scribed for  the  movement  of  live  stock  to  Fort  Worth,  Oklahoma 
City,  and  Wichita  are  higher  than  those  approved  by  the  Commission 
in  that  case. 

As  stated  in  the  original  report,  the  rates  approved  by  us  in  the 
Catth  HtiLstrs  case  wen?  largely  constructed  by  groups.  Tho  propri- 
ety of  these*  groupings  was  in  no  way  submitted  to  the  Commission 
nor  passed  upon  by  it  in  that  proceeding. 

In  attempting  to  show  that  the  mileage  schedule  of  the  Commis- 
sion is  higher  than  tho  rates  approved  in  tho  Cattle  Raisers7  case, 
counsel  for  the  petitioner  has  attached  to  his  petition  for  modification 
a  list  of  points,  from  most  of  which  rates  have  been  advanced.  From 
this  list  the  following  examples  are  selected,  showing  tho  distances  to 
Kans :is  Cilv  and  the  rate: 


From— 

Mikiigp. 

Rali* 

Spofloni.  Ti»x 

Kirlimofiil.  'IVx 

977 
7>9 
734 

SI 

40 

Sail  Anpvlo   Ti-i 

It  will  be  noted  that  the  rate  from  Spofford  and  Richmond  is  the 
same,  although  the  distance  varies  by  nearly  200  miles,  while  the 
rates  from  Richmond  and  San  Angelo  ditfer  by  8}  cents  per  100 
pounds,  although  the  difference  in  distance  is  but  slightly  in  excess 
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of  50  miles.  Manifestly  it  must  be  easy,  by  selecting  the  most  distant 
point  in  a  given  group  and  comparing  that  rate  with  the  mileage 
scale,  to  show  that  the  mileage  scale  apparently  workB  an  increase, 
when  in  fact  it  does  not. 

From  a  somewhat  careful  examination  of  the  matter  we  reached 
the  conclusion  that  the  shorter-distance  rates  resulting  from  the 
application  of  the  mileage  scale  would  be  somewhat  less  And  the 
longer-distance  rates  somewhat  more,  on  the  average,  than  the  rates 
approved  in  the  Cattle  Raisers9  case. 

As  stated  in  the  original  opinion,  these  mileage  scales  are  not  pie- 
scribed  as  ideally  correct,  but  rather  to  fit  the  situation  before  us. 
The  live-stock  rates  prescribed  are  for  the  transportation  of  live  stock 
to  Forth  Worthy  Oklahoma  City,  and  Wichita.  Whenever  a  HjfttAnoft 
of  over  500  or  600  miles  from  these  centers  is  attained,  greater  dis- 
tances run  into  territory  in  which  traffic  is  extremely  light  and  where 
the  general  level  of  railroad  rates  is  properly  high.  This  is  not  so  in 
every  instance,  but  it  is  so  upon  the  whole.  While  ordinarily  we 
might  not  project  the  same  increase  per  mile  for  distances  of  1,000 
miles  which  was  employed  for  a  distance  of  600  miles,  it  was  felt  that 
under  the  circumstances  of  this  case  it  ought  to  be  done. 

There  seems  to  be  an  impression  that  carriers  will  be  permitted  to 
advance  their  rates  to  Kansas  City  as  a  matter  of  course,  in  all 
instances  where  our  mileage  scale  would  result  in  a  higher  rate  +h«m 
that  now  in  effect,  but  this  assumption  is  entirely  without  warrant. 
These  rates  to  Kansas  City  were  approved  as  a  whole,  and  the  mere 
fact  that  particular  rates,  or  even  all  rates  from  a  particular  section, 
happen  to  be  higher  or  lower  than  the  mileage  scale  prescribed  in 
this  case,  is  no  conclusive  reason  why  we  should  permit  a  change  in 
those  rates. 

In  the  original  opinion  the  purpose  of  the  Commission  was  to  estab- 
lish a  reasonable  scale  for  the  movement  of  the  live  animal  to  the 
packing  house,  which  should,  as  far  as  possible,  put  Fort  Worth, 
Oklahoma  City,  and  Wichita  upon  an  equality  with  one  another,  and 
which  should  also,  as  far  as  might  be,  establish  a  just  relation  in  these 
rates  upon  the  live  animal  to  the  three  markets  named  in  comparison 
with  Kansas  Citv. 

After  carefully  considering  several  plans  proposed  by  the  carriers 
and  the  parties  in  interest,  we  reached  the  conclusion  that  this  purpose 
could  be  best  accomplished  by  applying  a  mileage  schedule.  Having 
listened  carefully  to  the  criticisms  directed  by  all  the  localities  against 
this  scale,  for  no  one  of  them  is  satisfied,  and  having  carefully  weighed 
the  propositions  advanced  by  each,  for  they  all  have  a  different  solu- 
tion of  their  own,  we  are  still  persuaded  that  this  scale  is  in  the  main 
just  to  the  carrier  and  to  the  shipper  and  that  it  comes  more  nearly 
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to  tho  accomplishment  of  the  purpose  in  view  than  any  other  method 
which  could  be  adopted.  We  must  therefore  decline  to  modify  the 
mileage  scale  for  the  movement  of  live  stock  originally  prescribed. 

The  Commission  allowed  2J  cents  for  an  additional  line  haul,  and 
the  Cattle  Kaisers'  Association  urges  that  this  was  error. 

Ordinarily,  the  allowance  of  2$  cents  per  100  pounds  over  and 
above  the  rates  prescribed  upon  a  mileage  basis,  in  consideration  of 
the  fact  that  the  traffic  is  handled  by  two  separate  lines  would  be  cer- 
tainly a  liberal  allowance  as  applied  to  the  movement  of  live  stock, 
amounting  as  it  would  to  between  $4  and  $5  per  car;  but  we  felt  that 
the  conditions  of  the  movement  to  these  markets  was  somewhat 
exceptional. 

It  often  happens  that  main-line  railroads  in  constructing  rates  by 
the  shortest-distance  route,  especially  to  Oklahoma  City,  will  find  it 
necessary  to  short-haul  themselves.  Much  of  this  traffic  in  the  south- 
west originates  upon  independent  branch  lines,  or  comparatively 
short  lines  where  traffic  is  light  and  rates  high.  On  tho  whole,  it  did 
not  seem  that,  as  applied  to  the  movement  of  this  live  stock  under 
actual  conditions  existing  in  the  southwest,  tho  2£-cont  allowance 
was  excessive. 

We  still  adhere  to  that  opinion,  so  far  as  the  shorter  distances  are 
concerned,  but  are  inclined  to  modify  our  conclusion  as  to  the  longer 
distances.  The  addition  for  a  two-line  haul  is  somewhat  akin  to  that 
for  a  terminal  service.  A  mileage  scale  ordinarily  yields  a  much 
higher  rate  in  proportion  for  a  short  haul  than  for  the  long  one;  and 
when,  therefore,  two  short  hauls  are  combined,  it  is  usually  unjust  to 
require  the  two  carriers  to  accept  compensation  at  the  rate  per  mile 
applied  for  the  entire  long  haul.  To  a  degree  they  are  entitled  to  a 
higher  rate,  in  consideration  of  the  fact  that  their  individual  hauls  are 
short.  Now,  as  distance  increases  the  force  of  this  consideration  de- 
crease. When  distance  of  over  500  miles  are  involved,  tho  fact  that 
the  service  is  by  two  lines  is  largely  negligible.  Upon  further  reflec- 
tion we  are  inclined  to  sustain  the  contention  of  the  Cattle  Raisers' 
Association  with  respect  to  distances  of  over  500  miles. 

Our  conclusion  therefore  is  that  no  addition  on  account  of  the  two- 
line  haul  should  be  made  where  the  distance  exceeds  500  miles.  In 
n<>  r;iMi  for  a  .shorter  distance  should  more  than  one  addition  be  made, 
and  there  should  be  no  addition  where  the  two  lines  are  part  of  the  same 
sv>tfi)i,  as.  for  example,  the  Atchison,  Topeka  &  Santa  Fe  and  the 
Ciulf.  Colorado  &  Santa  Fe,  which  are  really  one  and  the  same  road. 

It  is  unnecessary  to  say  that,  in  making  the  above  observations  as 
t<>  the  additional  allowance  for  the  two-line  haul  when  long  distances 
an  involved,  it  was  not  intended  to  intimate  that  a  short  line  should 
he  e.. Mined  in  its  division  of  the  joint  rate  to  merely  the  amount 
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which  an  application  of  the  mileage  scale  would  produce.  What  is  a 
fair  division  between  carriers  is  to  be  determined  in  each  case  upon 
the  merits  of  that  particular  casej 

Our  attention  is  called,  both  .by  the  Cattle  Raisers'  Association  and 
by  other  parties  in  interest,  to  the  fact  that  the  application  of  our 
mileage  scale  from  El  Paso  to  Oklahoma  City  would  materially 
advance  the  present  rate  to  those  packing  houses.  The  rate  in  effect 
when  our  original  report  was  promulgated,  from  El  Paso  to  Okla- 
homa City,  was  38  cents,  while  under  the  mileage  scale  it  would  be 
42  cents. 

Very  considerable  quantities  of  live  stock  are  shipped  from  El  Paso 
to  various  packing  centers.  No  through  rates  exist  from  points 
beyond  El  Paso  and  it  seems  probable  that  the  greater  part  of  these 
shipments  consist  of  carloads  which  have  originated  at  some  point 
beyond  and  come  into  El  Paso  either  upon  the  local  rate  or  upon  a 
proportional  rate  for  movement  beyond.  In  other  words,  the  move- 
ment from  El  Paso  is  not  a  local  movement. 

This  being  so,  it  is  our  opinion  that  the  former  rate  of  38  cents  to 
Oklahoma  City  should  be  continued  as  a  proportional  rate,  applicable, 
to  the  movement  of  live  stock  which  has  already  come  into  El  Paso 
by  rail,  and  that  the  mileage  scale  should  be  confined  exclusively  to 
the  local  movement  from  El  Paso. 

The  Cattle  Raisers'  Association  of  Texas,  and  also  other  parties  in 
interest,  direct  our  attention  to  the  fact  that  carriers  in  applying  the 
mileage  scale  suggested  have  not  used  the  direct  line  when  that  is 
made  up  of  two  or  more  different  lines  of  railway,  but  have  rather 
applied  that  scale  to  their  own  circuitous  route.  We  are  asked  to 
establish  at  the  present  time  through  routes  and  joint  rates  by  the 
direct  line. 

The  statute  provides  that  in  establishing  joint  rates  and  through 
routes  each  carrier  against  which  the  order  is  made  shall  be  given  the 
benefit  of  the  long  haul  by  its  own  line  "  unless  to  do  so  would  make 
such  througli  route  unreasonably  long  as  compared  with  another 
practicable  through  route  which  could  otherwise  be  established." 
We  can  not.  therefore,  establish  in  every  case  a  through  route  and  a 
joint  rate,  but  must  work  under  the  limitation  imposed  by  the  act  of 
Congress  as  above  set  forth. 

The  transportation  of  livestock  demands,  above  almost  any  other 
kind  of  freight,  expedition  in  service.  Cattle  or  other  live  Anim*l« 
should  begotten  to  the  market  at  the  earliest  possible  moment  and  with 
the  least  possible  railroad  haul.  Considering,  therefore,  the  nature  of 
the  transportation,  almost  any  additional  length  of  haul  would  render 
the  route  unduly  circuitous  and  would  justify  us  in  establishing  a 
joint  rate  over  the  direct  line  even  when  a  two-line  haul  was  involved. 

maa 


INVESTIGATION  OF  ALLEGED  UNREASONABLE  RATES  ON   MEATS.       663 

We  can  not,  however,  make  any  general  order  which  will  meet  this 
situation,  hut  must  apply  our  mandatory  process  to  particular  cases, 
whii'h  must  he  presented  and  considered  upon  their  individual  merits. 

It  is  our  belief  that  in  the  great  majority  of  instances  carriers  should 
establish  through  routes  and  joint  rates  via  all  reasonably  available 
direct  lines.  If  in  any  case  thev  fail  to  establish  such  route  and  rate, 
any  complaining  party  may  call  the  attention  of  the  Commission  to 
that  particular  instance  by  intervening  petition  filed  in  tins  pro- 
ceeding, which  will  thereupon  be  served  upon  the  defendants  and  the 
case  disposed  of  after  investigation  as  may  seem  just.  This  is 
apparently  as  far  as  we  can  properly  go  under  the  statute  now 
existing. 

The  Cattle  Raisers'  Association  also  contends  that  the  rates  pre- 
scribed should  apply  only  to  the  movement  of  beef  cattle  to  markets 
of  slaughter,  ami  not  to  stock  cattle. 

The  Commission  hus  recently  held,  after  careful  consideration,  that 
rates  in  effect  to  the  principal  markets  of  consumption  upon  fat  cattle 
should  not  apply  to  stock  cattle,  and  that  the  stock-cattle  rates  should 
not  exceed  75  per  cent  of  the  beef-cattle  rate.  Investigation  and  Sus- 
pension  Ihtcktt  So.  5ot  23  I.  C.  C,  7.  Since  the  rates  prescribed  in 
this  proceeding  were  intended  primarily  to  cover  the  movement  of 
fat  cuttle  to  tin*  packing  house,  thero  is  no  apparent  reason  why  the 
jihov.'  holding  should  not  apply  here.  We  are  of  the  opinion  that 
rat«  >  on  stock  cattle  ought  not  to  exceed  75  per  cent  of  tho  rates  pre- 
scribed bv  us  for  the  movement  of  beef  cattle. 

OKLAHOMA   CITY. 

* 

The  packing  houses  at  Oklahoma  City  and  tho  railroad  commission 
of  the  state*  of  Oklahoma  unite  in  asking  us  to  modify  our  live-stock 
rates,  <>n  the  ground: 

ri:*-t.  That  they  are  excessive;  and 

St  cniid.  That  they  unduly  discriminate  against  Oklahoma  City. 

The  claim  that  these  rates  are  unreasonably  high  has  already  been 
disposed  of  in  considering  tho  petition  of  the  Cattle  Raisers'  Associa- 
tion of  Texas.  The  Oklahoma  commission,  however,  further  objects 
that  these  r::tes  discriminate  against  Oklahoma  City  in  comparison 
with  rates  from  the  same  points  of  origin  to  Kansas  City,  and  also  in 
comparison  w'\i\\  rates  from  points  of  origin  in  Texas  to  Fort  Worth. 

<  )klahoma  City  nssciu  that  rates  to  that  slaughtering  market 
re-'iltir.g  from  our  mileage  scale  are  higher  than  existing  rates  for 
corresponding  distances  to  Kansas  City.  What  has  just  been  said  in 
answer  to  this  same  claim  put  forward  by  the  live-stock  interests 
need  not  be  repeated  here.  On  the  whole,  there  is,  in  fact,  no  dis- 
crimination of  this  sort.    For  tho  shorter  distances  Oklahoma  City 
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pays  somewhat  less;  for  the  longer  distances  it  may  pay  slightly 
more,  mile  for  mile,  than  does  Kansas  City.  On  the  average,  rates 
are  substantially  the  same. 

It  is  true  that  rates  into  Oklahoma  City  and  from  Oklahoma  City 
to  Kansas  City  are,  in  most  instances,  higher  than  the  rate  to  Kansas 
City,  and  that  ought  to  be  so,  since  it  seldom  happens  that  the  direct 
line  from  the  point  of  origin  to  Kansas  City  is  through  the  Oklahoma 
market. 

Fort  Worth  and  Oklahoma  City  draw  their  cattle  very  largely  from 
Texas  points.  Fort  Worth  pays  the  Texas  commission  scale,  while 
Oklahoma  City  must  pay  the  interstate  rate  established  by  our  mile- 
age scale.  Since  our  rates  exceed  those  of  the  Texas  commission,  it 
is  undoubtedly  true  that  packing  houses  at  Oklahoma  City  do  suffer 
a  disadvantage  to  some  extent — in  the  longer  distances  to  a  very 
marked  extent — in  this  particular.  Oklahoma  City  insists  that  this 
discrimination  falls  within  the  rule  enforced  bv  this  Commission  iD 
the  Shreveport  case,  23  I.  C.  C,  31,  and  should  be  dealt  with  accord- 
ingly; but  such  is  not  our  opinion. 

The  live-stock  rates  established  by  the  commission  of  Texas  apply 
uniformly  in  all  parts  of  that  state.  They  were  prescribed  long 
before  there  was  a  packing  house  either  at  Fort  Worth  or  Oklahoma 
City  and  were  not  made  with  any  intent  to  discriminate  in  favor  of 
the  Texas  industry.  They  are  part  of  a  general  schedule  of  rates 
established  by  that  commission,  and  while  they  are  lower  than  we 
are  inclined  to  fix,  they  may  be,  when  considered  as  a  part  of  the 
general  scheme  of  the  Texas  commission,  entirely  just  and  reason- 
able. Wlrile  it  would  certainly  be  desirable  if  the  same  scale  of  live- 
stock rates  applied  both  to  Fort  Worth  and  to  Oklahoma  City  from 
points  in  Texas,  still  we  do  not  think  that  whatever  discrimination 
results  from  the  difference  between  the  Texas  scale  and  our  own  can 
be  pronounced  undue  or  that  this  situation  is  one  with  which  this 
Commission  can  properly  deal. 

Packing  houses  at  Oklahoma  City  desire  to  sell  their  product  in 
Arkansas  and  Louisiana,  and  they  there  come  into  competition  with 
packing  houses  not  only  at  Fort  Worth  and  Wichita  but  also  at 
Kansas  City,  St.  Louis,  and  points  north.  Rates  at  present  in  effect 
from  Wichita,  Kansas  City,  and  St.  Louis  to  many  points  in  these 
two  states  are  lower  than  would  result  from  the  application  of  our 
mileage  scale.  If,  therefore,  the  present  rates  from  these  northerly 
packing  houses  are  continued  in  effect  and  our  mileage  scale  is 
applied  from  Oklahoma  City,  a  discrimination  against  that  locality 
results. 

The  position  of  Oklahoma  City  in  this  respect  is  well  taken.  The 
situation  was  not  called  to  our  attention  upon  the  original  proceed- 
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ing  and  was  not  considered.  It  has,  however,  been  discussed  and 
disposed  of  in  Investigation  and  Suspension  Docket  No.  93,  ante, 
page  (>f>2,  and  need  not  be  further  referred  to  here. 

The  original  opinion  held  that  Fort  Worth  was  entitled  to  an 
advantage  of  3  cents  per  100  pounds,  in  case  of  both  fresh  meats 
ami  packing-house  products,  to  what  was  designated  as  southeast- 
ern territory.  Since  this  territory  could  bo  reached  from  both 
Oklahoma  City  and  Fort  Worth  through  either  the  Memphis  or  the 
Vicksburg  gateways,  it  was  suggested  that  this  differential  should 
be  brought  about  either  by  advancing  the  rate  from  Oklahoma  City 
or  reducing  that  from  Fort  Worth  to  both  Memphis  and  Vicksburg, 
when  for  beyond  to  points"  in  this  territory.  In  fact,  rates  from 
Fort  Wortli  were  reduced  3  cents  per  100  pounds  to  both  these 
gateways;  but  Oklahoma  City  insists  that  this  reduction  was  applied 
not  merely  to  points  in  the  southeast  as  defined  by  the  Commission, 
but  to  a  great  number  of  other  points  to  which  no  differential  ought 
to  l>e  allowed  its  competitor. 

The  Commission  stated  in  its  opinion  that  the  southeast  embraced 
Alabama,  Georgia,  and  Florida.  This  was  not  intended  to  be,  how- 
ever, an  exact  territorial  definition,  but  rather  a  general  indication 
of  the  locality  involved.  Our  understanding  was  that  tho  tariffs 
of  the  defendants  recognized  a  defined  territory  known  as  the  south- 
east, which  roughly  agreed  with  the  limits  of  these  three  states. 
This  impression  was  derived  from  the  oral  testimony  upon  the 
hearing  und  not  from  an  examination  of  the  tariffs  themselves. 

It  appears  that,  in  fact,  these  three  states,  with  tho  exception  of  4 
certain  portion  of  western  Alabama,  are  embraced  in  what  is  known 
as  southeastern  territory,  but  that  in  addition  there  is  a  narrow  strip 
running  to  the  north  and  west  of  the  Carolinas  and  agreeing  generally 
with  the  route  of  the  Southern  Railway  from  Birmingham  through 
Johnson  City  to  Bristol  and  thence  via  the  Norfolk  &  Western,  to 
which  southeastern  rates  have  been  applied  in  the  past. 

The  reasons  which  led  the  Commission  to  suggest  a  3-cent  differ- 
ential in  favor  of  Fort  Worth  to  southeastern  territory  could  not, 
upon  any  view  of  the  matter,  embrace  this  strip  of  territory  to  the 
northwest  of  the  Carolinas,  nor  should  Fort  Worth  have  the  benefit 
of  the  3-cent  differential  to  that  territory.  In  our  opinion  the  ter- 
ritory entitled  to  this  differential  is  bounded  upon  the  north  by  a 
line  beginning  at  Greenville,  Miss.,  and  extending  east  along  the  line 
of  the  Southern  Railway  to  Birmingham,  thence  via  tho  Southern 
Railway  to  Atlanta,  thence  via  the  Goorgia  Railroad  to  Augusta,  and 
thence  via  the  Southern  Railway  to  Charleston.  To  all  points  on 
and  south  of  this  lino  the  3-cent  differential  from  Fort  Worth  should 
apply,  but  to  points  north  of  this  line  rates  should  be  the  same  up 
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to  the  Memphis  and  Vicksburg  gateways  from  both  Oklahoma  City 
and  Fort  Worth. 

There  may  be  points  to  the  south  through  which  rates  have  been 
made  from  New  Orleans  where  the  differential  in  favor  of  Fort  Worth 
should  be  greater,  and  there  may  be  other  points  upon  the  north  to 
which  rates  make  through  St.  Louis,  where  differentials  would  be 
established  upon  the  basis  prescribed  for  that  gateway.  We  refer 
now  to  points  to  which  rates  properly  make  through  Vicksburg  and 
Memphis. 

Wichita  enters  southeastern  and  Carolina  territory  through  the 
Memphis  gateway.  When  the  original  report  was  promulgated  rates 
upon  both  fresh  meats  and  packing-house  products  were  1 J  cents  per 
100  pounds  higher  from  Wichita  than  from  Oklahoma  City,  but  in 
consideration  of  the  shorter  distance  from  Oklahoma  City  the  Com- 
mission expressed  the  opinion  that  this  difference  should  be  increased 
to  2\  cents.  This  has  not  been  done  and  Oklahoma  City  now  asks 
that  the  original  suggestion  be  enforced. 

Wichita  comes  into  sharp  competition  with  Kansas  City  in  both 
the  southeast  and  the  Carolinas.  The  rate  from  Kansas  Citv  to 
Memphis  is  the  same  as  from  Wichita  and  carriers  serving  Kansas 
City  through  that  gateway  decline  to  advance  the  present  rate.  This 
situation  was  not  called  to  the  attention  of  the  Commission  upon  the 
original  hearing,  but  is  now  strongly  urged  as  a  reason  why  carriers 
from  Wichita  ought  not  to  be  required  to  advance  their  rates  from 
that  producing  center. 

The  Commission  is  of  the  opinion  that  under  all  the  circumstances 
this  position  is  well  taken.  The  rate  from  Wichita  to  this  territory 
ought  not  to  be  advanced  unless  that  from  Kansas  City  is  also 
increased  by  a  corresponding  amount,  which  can  not,  apparently, 
be  done.  While  still  of  the  opinion  that  rates  from  both  Kansas  Citv 
and  Wichita  to  Memphis  for  these  respective  territories  ought  t<» 
exceed  that  from  Oklahoma  City  by  2 -J  cents  per  100  pounds,  we 
shall  not  at  this  time  require  carriers  from  Wichita  to  increase  the 
differential  to  that  amount,  but  shall  leave  the  present  adjustment 
in  effect. 

Oklahoma  City  asks  the  Commission  to  prescribe  rates  on  green 
salted  hides  and  fertilizer  and  fertilizer  material  to  certain  points 
from  Oklahoma  City.  This  we  are  not  prepared  to  do  without  some 
further  investigation,  and  the  subject  will  be  retained  to  be  disposed 
of  in  an  additional  report  at  a  later  day. 

The  Commission  held  in  the  original  proceeding  that  the  local  rat*' 
on  fresh  meats  and  packing-house  products  from  Oklahoma  City  to 
Kansas  Citv  should  not  exceed  that  from  Wichita  to  Kansas  Citv  bv 
more  than  40  per  cent,  and  from  Fort  Worth  by  more  than  75  j>er 
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cent.  The  rates  from  Wichita  to  Kansas  City  at  that  time  were  12 
and  1S\  cents,  respectively,  and  in  accordance  with  our  suggestion 
rates  from  Oklahoma  City  wcro  reduced  to  17  cents  on  packing-house 
products  and  20  cents  on  fresh  meats. 

Subsequently  leave  was  obtained  from  the  Public  Utilities  Com- 
mission of  Kansas  to  advance  rates  from  Wichita  to  Kansas  City, 
Kans.,  from  12  to  17  and  from  ISA  to  21  cents,  and  thereupon  cor- 
responding advances  were  made  from  Oklahoma  City  and  Fort  Worth. 

It  appears,  however,  that  the  order  of  the  Utilities  Commission  of 
the  state  of  Kansas  permitting  the  advance  on  packing-house  products 
excepted  from  its  operation  certain  specified  commodities,  like  dry 
salted  meats,  sweet  pickled  meats,  unrefined  lard,  tallow,  and  hides, 
etc.,  and  that  thc^c  commodities  make  up  about  00  jmt  cent  of  all 
the  packing-hou>c  products  which  are  in  fact  moved  by  packers  at 
Wichita  from  Wichita  to  Kansas  Citv.  These  same  commodities  arc 
not  moved  to  the  same  extent  from  Oklahoma  City  and  Fort  Worth 
to  Kan>as  Citv.  so  that  while  there  has  been  an  advance  from  Wichita 
upon  the  commodities  which  Oklahoma  City  ships  there  has  been 
n<»  advance  upon  those  commodities  which  Wichita  ships. 

The*  i^  a  clear  evasion  of  the  spirit  of  our  decision.  We  felt,  in  dis- 
poning of  tiie  original  case,  that  12  cents  and  18$  cents  were  rather 
low  rate-  from  Wichita  to  Kansas  City  and  wen1  not  disposed  to 
c«  mp<  1  tin*  establishment  of  equally  low  rates  from  Oklahoma  City 
ami  Fort  Worth,  provided  a  proper  relation  was  observed  between 
these  competing  .-hip]M»rs.  There  is,  however,  no  distinction  between 
those  packicg-housc  jtroducts  upon  which  the  rate  from  Wichita  has 
been  advanced  and  those  upon  which  it  still  remains  at  12  cents. 
Upon  a  further  examination  of  the  matter  we  are  of  the  opinion  that 
the  rates  of  12  cents  on  packing-house  products  and  18J  cents  on 
fresh  meats,  which  were  in  effect  bv  the  voluntary  action  of  the  car- 
riers  from  Wichita  to  Kansas  City,  were,  under  all  the  circumstances, 
just  and  reasonable;  that  rates  of  17  cents  from  Oklahoma  City  and 
21  ccnN  from  Fort  Worth  iq>on  packing-house  products  and  26  cents 
from  Oklahoma  Citv  and  l\'2\  cents  from  Fort  Worth  on  fresh  meats 
would  be  just  and  reasonable  rates,  and  we  shall  direct  their  main- 
temmce  fur  two  years.  These  rates  are,  however,  lower  than  the 
iniiraL'e  M-ale  which  we  have  prescribed,  and  the  carriers  may  at  any 
time  apply  to  the  Commission  for  a  modification  of  the  order  in  this 
r<'s]H-et.  showing  the  changes  which  they  desire  to  make  and  the 

reasons  therefor. 

PORT    WORTH. 

In  the  original  opinion  proportional  rates  wore  established  from 
Fort   Worth  and  Oklahoma  City  to  both  Memphis  and  Vicksburg, 
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for  southeastern  territory  and  for  Carolina  territory,  but  no  propor- 
tional rates  were  fixed  for  trunk  line  territory.  Fort  Worth  now 
insists  that  such  rates  should  be  established  and  that  if  that  locality 
is  given  the  benefit  of  its  proximity  to  Vicksburg  the  rate  to  New 
York  and  similar  territory  will  make  through  that  gateway,  resulting 
in  a  less  differential  upon  both  fresh  meats  and  packing-house  products 
to  New  York  and  other  Atlantic  seaboard  territory  than  at  present 
results  from  the  application  of  the  differentials  established  by  the 
Commission  to  St.  Louis. 

In  the  past,  the  rate  to  trunk-line  territory  has  made  in  all  cases 
through  St.  Louis,  except  possibly  to  the  Virginia  cities.  No  ques- 
tion was  made  upon  the  hearing  but  what  the  rate  ought  to  make 
through  that  gateway.  The  question  now  presented  was  not  there- 
fore before  the  Commission  in  the  former  proceeding.  Treating  New 
York  as  representative  of  the  eastern  territory 'involved,  that  ques- 
tion is,  Ought  the  rate  from  Fort  Worth  to  be  constructed  through 
the.  St.  Louis  gateway  or  through  the  Vicksburg  gateway? 

The  Fort  Worth  interests  base  their  contention  entirely  upon  the 
proposition  that  the  distance  in  miles  is  loss  via  Vicksburg  than  via 
St.  Louis,  theso  distances  being: 

Fort  Worth  to  New  York,  via —  Miles. 

St.  Louis 1.  731 

Memphis 1,  000 

Vicksburg 1.  G74 

If,  therefore,  mileage  is  controlling,  the  rate  ought  to  make  via 
Memphis  or  Vicksburg,  and  since  Fort  Worth  is  893  miles  from  Vicks- 
burg and  5()o  from  Memphis,  according  to  the  figures  given  by  i^rt 
Worth,  the  lowest  combination  from  that  point  of  origin  would 
probably  be  through  Vicksburg. 

Fort  Worth  urges  that  the  Commission  established  the  propor- 
tional rates  up  to  the  Mississippi  River  in  reference  to  mileage, 
and  therefore  that  the  same  rule  should  be  observed  in  fixing  these 
Xew  York  rates.  But  the  Commission  took  the  relative  distances 
from  these  packing  houses  up  to  the  various  Mississippi  River  gate- 
ways fur  the  purpose  of  determining  the  relative  advantage  which 
each  locality  should  enjoy  through  a  particular  gateway;  it  did  not 
undertake  to  say  that  the  rate  up  to  the  river  should  in  all  cases  de- 
pend upon  distance.  The  carriers  themselves  had  made  a  different 
proportional  rate  when  the  traflic  was  intended  for  the  southeast  from 
that  applied  to  Carolina  business,  although  the  distance  and  the  serv- 
ice were  identical.  The  Commission  in  establishing  its  differentials 
did  the  same  thing.  If  the  Xew  York  rate  can  properly  make  through 
the  Vicksburg  gateway  from  Fort  Worth,  then  certainly  Fort  Worth 
is  entitled  to  a  proportional  rate  to  Vicksburg  which  bears  a  fair  rela- 
tion, a>  determined  by  distance,  to  the  proportional  rates  from  Okla- 
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homa  City  and  Wichita  to  St.  Louis,  upon  traffic  intended  for  the 
same  point. 

It  is  not  enough,  however,  to  show  that  in  miles  the  distance  is  less 
from  Fort  Worth  via  Vicksburg  than  from  Fort  Worth  via  St.  Louis. 
It  must  be  shown  that  the  cost  of  transportation  is  less,  or  rather  that 
the  combination  of  rates  is  less  as  estimated  by  the  general  level  of 
rates  in  the  territory  through  which  the  transportation  is  conducted. 

Southern  carriers  have  insisted  time  and  again  before  this  Commis- 
sion that,  mile  for  mile,  rates  should  properly  be  much  higher  in 
southern  territory  than  in  territory  north  of  the  Potomaa  and  Ohio 
Rivers.  Tliis  traffic  en  route  from  Fort  Worth  to  New  York,  via 
Vicksburg,  might  pass  through  Bristol  or  it  might  go  through  Greens- 
boro. The  local  rate  from  Fort  Worth  to  Bristol  by  this  route  is  89 
cents  on  fresh  meat ;  to  Greensboro  87  cents.  When  it  is  remembered 
that  the  rate  to  New  York  via  St.  Louis  on  fresh  meat  is  but  85 J  cents, 
and  that  when  this  traffic  arrives  at  Bristol,  under  a  rate  of  89  cents,  it 
is  still  COG  miles  from  New  York;  at  Greensboro,  under  a  rate  of  87 
cents,  516  miles  from  New  York,  the  absurdity  of  the  claim  that  these 
rates  on  fresh  meats  and  packing-house  products,  wliich  must  be 
transported  by  rail  and  which  do  not  feel  the  effect  of  water  compe- 
tition, can  with  propriety  be  said  to  make  from  Fort  Worth  to  New 
York,  via  Vicksburg,  becomes  apparent. 

These  southern  carriers  may  very  properly  meet  from  both  Okla- 
homa City  and  Fort  Worth  via  Memphis  and  Vicksburg  the  rates 
established  via  St.  Louis  to  New  York  and  other  eastern  territory. 
This  Commission  has  recently  granted  its  dispensation  under  the 
fourth  section  permitting  them  to  meet  these  rates  and  to  maintain 
at  the  same  time  higher  rates  to  intermediate  territory,  but  we  can 
not.  recognize  the  force  of  the  contention  that  the  rate  itself  should 
be  established  tlirough  these  gateways. 

WICHITA. 

The  city  of  Wichita  asks  the  Commission  to  modify  its  report  in  the 
following  particulars: 

1 .  As  to  rates  on  fresh  meats  and  packing-house  products,  to  points 
in  Arkansas  and  Ixmisiana. 

2.  As  to  rates  on  dressed  beef  and  packing-house  products  from 
Wichita  to  Mem  pi  lis,  when  destined  to  southeastern  and  Carolina 
territories. 

3.  To  establish  less-than-carload  rates  from  Wichita  to  various 
points  in  Oklahoma,  Texas,  and  New  Mexico. 

4.  To  moilify  its  mileage  scale  of  live-stock  rates. 

5.  To  establish  rates  on  live  stock  from  Colorado  points  to  Wichita. 

6.  To  modify  generally  its  mileage  scale  for  fresh  meats  and  pack- 
ing-house products. 
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7.  To  enter  an  order  requiring  carriers  to  establish  through  routes 
and  joint  rates  applicable  to  the  movement  of  live  stock,  fresh  meats, 
and  packing-house  products. 

8.  To  establish  a  proportional  rate  of  19£  cents  for  the  movement 
of  drossed  beef  and  packing-house  products  from  Wichita  to  the 
Mississippi  River,  when  for  beyond. 

Points  1,  2,  4,  and  7  have  already  been  disposed  of  in  this  report. 

The  Commission  must  decline  to  modify  the  rates  already  pre- 
scribed by  it  for  the  movement  of  dressed  beef  and  packing-house 
products,  as  requested  in  point  6. 

If  Wichita  desires  the  Commission  to  pass  upon  the  reasonableness 
of  live-stock  rates  from  Colorado  points  to  Wichita,  as  suggested  in 
point  5,  an  independent  complaint  should  be  filed.  That  subject 
has  not  been  and  will  not  be  considered  under  the  present  investi- 
gation. 

The  Commission  must  decline  to  make  the  modification  requested 
in  point  8.  The  conclusion  reached  in  the  original  report  was  that 
no  lower  rate  than  24£  cents  could  be  properly  established  for  the 
transportation  of  dressed  beef  and  packing-house  products  from 
Wichita  to  the  Mississippi  River,  for  beyond,  and  to  that  conclusion 
we  adhere. 

This  leaves  for  further  consideration  point  3.  In  the  original 
report  only  carload  rates  were  established,  but  it  was  said  that  if  the 
actual  necessity  for  the  establishment  of  less-than-carload  rates  for 
the  distribution  of  fresh  meats  and  packing-house  products  in  this 
territory  existed,  this  matter  might  be  called  to  our  attention,  and 
would  be  further  considered.  Both  Oklahoma  Citv  and  Wichita 
now  urge  that  we  establish  what  are  known  as  peddler-car  rates. 
which  seem  to  take  the  place  of  less-than-carload  rates  in  the  dis- 
tribution of  the  products  of  these  packing  houses  in  this  territory. 

The  operation  of  the  peddler  car  is  as  follows: 

The  car  is  iced,  for  the  service  must  in  all  cases  be  under  refrigera- 
tion, and  loaded  by  the  packer,  with  fresh  meats  and  packing-house 
products,  in  whatever  quantity  and  proportion  may  be  desired.  The 
car  is  then  transported  to  the  first  unloading  point,  where  it  is  opened 
and  a  portion  of  the  contents  removed.  From  thence  is  goes  to  the 
next  unloading  point,  and  so  on  to  its  final  destination.  The  work  of 
unloading  is  performed  by  the  employees  of  the  carrier  in  the  same 
manner  that  local  freight  is  unloaded  at  the  various  stations,  n«> 
special  or  additional  storage  facilities  being  provided.  The  initial 
icing  is  by  the  paeker.  ami  if  any  subsequent  icing  is  needed  the 
packer  pay*  for  the  ice  actually  used. 

The  carri-Ts  concede  that  this  service  or  its  equivalent  ought  to  be 
established  generally  in  the  territory  to  which  our  rates  on  fresh  meats 
and  packing-house  products  have  been  made  applicable.     It  seems  to 
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bo  practically  agreed  by  all  parties  tbat  for  this  service  the  rate  on 
packing-house  products  should  be  approximately  130  per  cent  of  the 
carload  rate,  and  upon  fresh  meats  approximately  150  per  cent 
of  the  carload  rate.  It  is  also  agreed  that  the  carrier  may  properly 
protect  itself  against  a  light  loading  by  specifying  in  its  tahiT  the 
minimum  earnings  of  the  car. 

We  an1  of  the  opinion  that  the  carriers  should  forthwith  publish 
tariffs  according  this  peddler-car  service;  that  the  rate  upon  packing- 
house products  should  be  130  per  cent  and  upon  fresh  meats  150  per 
cent  of  the  carload  rate;  and  that  a  minimum  may  be  required  equiva- 
lent to  the  earnings  upon  10,000  pounds  of  fresh  meat  to  the  most 
distant  point. 

Kef  liberation  should  be  provided  or  paid  for  by  the  shipper  in 
addition  to  the  above  rates. 

Our  understanding  is  that  the  rates  prescribed  by  the  Commission 
for  the  movement  of  both  live  stock  and  the  product  have  been  estab- 
lished upon  individual  lines,  and  that  the  rate  of  38  cents  upon  live 
stock  from  El  Paso  to  Oklahoma  City  is  now  in  effect.  Alleged 
neglect  to  comply  with  the  suggestions  of  the  original  opinion  consist 
mainly  in  failure  to  establish  through  routes  and  joint  rates  by  the 
direct  line.  We  have  already  said  that  no  general  order  can  be  made 
coverinir  this  situation,  which  must  be  dealt  with  in  piecemeal.  In 
tho^i*  respects  in  which  this  supplemental  report  modifies,  adds  to, 
or  interprets  the  original  report  we  shall  rely  upon  carriers  to  observe 
the  suggestions  herein  made. 

An  order  will  he  issued  now  requiring  carriers  to  maintain  rates 
found  reasonable  from  Oklahoma  City  and  Fort  Worth  to  Kansas 
City,  and  the  case  will  be  retained  for  further  proceedings. 

— «>  1.  L.  v/« 


No.. 
SOUTHERN  ILLINOIS 

LOUISVILLE  &  NASHVILLE 

Sttbmittod  Aprils,  1»1. 

Defendants'  rates  on  floor  and  other  erai 
to  the  Atlantic  seaboard  found  not 
of  the  fourth  section,  nor  unduly  < 
mills  at  St.  Louie;  but  d  t» 

upon  ail  linea  by  which  ti  ic 

at  a  penalty  not  ezce  t '        ] 

W.  0.  Bartholomew  for  complai 

John  G.  Williams  for  VandaHa 

WiMiam  A.  NorthevU  and  Al 
Nashville  Railroad  Company. 

Edward  Barton,  William  A 
for  Baltimore  &  Ohio  Railroad  fj 
western  Railroad  Company,  and  1 
Railway  Company. 

Clavdian  B.  Northrop  and  E&wa 
Company 

R.  V.  Fletcher,  Blewett  Lee,  and 
Railroad  Company 

Report  or  ti 
Pbotjty,  Chairman: 

The  members  of  the  complain* 
southern  Illinois  and  the  defend*: 
from  St.  Louis,  upon  the  west,  1 
complaining  mills  are  situated,  to 
plaint  is  that  the  defendants  mair 
grain  products  from  these  mills 
contemporaneously  maintained  fn 

The  rate  at  the  present  time  up< 
from  St.  Louis  to  Boston.  The 
complainant  is  24.7  cents  to  the  t 
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which  obtains  iii  ciw  of  Atlantic  seaboard  territorv  geiicrallv.  The 
complainant  allege*  that  this  adjustment  of  rates  Is  in  violation  of 
the  act  to  regulate  commerce: 

1.  Because  the  rates  from  the  complainant  mills  are  unreasonable 
in  ami  of  themselves. 

2.  Because  the  rates  are  in  violation  of  the  fourth  section,  in  that 
more  U  charged  from  the  intermediate  than  from  the  more  distant 
point. 

:>.  Because  this  adjustment  of  rates  unduly  discriminates  against 
the  mills  of  the  complainant  in  violation  of  the  third  section. 

I'MtKASOXAHLE    PKR    SK. 

There  is  nothing  in  this  record  to  sustain  the  allegation  that,  these 
rates  an*  unreasonable  in  themselves  except  the  fact  that  the  defend- 
ants voluntarily  maintain  lower  rates  from  St.  Louis  for  a  longer  haul, 
which  is  not  very  persuasive,  since,  as  will  presently  he  seen,  the  rate 
from  St.  Li  hi  i.,  is  really  a  division  of  a  through  rate  from  the  western 
point  of  origin,  which  should  be  somewhat  1-ss  than  the  local  rate 
and  whieh  can  not  be  used  as  a  conclusive  standard  by  which  to 
measure  the  reasonableness  of  these  intermediate  rates. 

The  aNcmgc  distance  from  these  complaining  mill-  to  Boston  is  at 
least.  l.OMO  miles,  so  that  the  rates  attacked  yield  a  per-ton  revenue 
of  Hiiiii'wluit  less  thrill  A  mills,  which  can  not  be  deemed  excessive. 

The  rates  themselves  are  no  higher,  distance  considered,  than 
many  of  those  recently  approved  by  us  in  Baltimore  Chamber  of 
Cntntmrn  v.  />\  d-  O.  11.  II.  Co.,  22  L  C.  C,  r>9t>. 

The  claim  of  inherent  unreasonableness  is  not  sustained. 

THE    FOURTH    SECTION'. 

The  Commission  in  its  Conference  Ruling  'MA  stated  that, in  deter- 
mining whether  the  fourth  section  was  contravened,  rates  of  the  same 
el;i—  -hould  be  compared  with  one  another  and  that  transshipment 
tjitc-  and  propoitioiial  rates  should  not  l>e  compared  with  local  rates. 
If.  thi-P  foic.  these  rate*  from  St.  Louis  are  reshipping  or  proportional 
rates,  a-  claimed  bv  the  defendants  then*  is  no  violation  of  the  fourth 

section. 

These  rates  from  St.  Lmis  are  designated  in  the  tariffs  of  the 
defmd. mis  as  specific  rates  and  it  is  insisted  by  counsel  for  the  defend- 
ant upon  the  argument  that  they  are  equivalent  to  proportional  or 
remapping  rates  and  not  therefore  to  be  compared  with  the  local 
rate-  p.. id  by  the  mills  of  the  complainant  association. 

The  rates  from  St.  I^oiiis  apply  on  grain  or  the  products  of  grain 
orL'o.  ting  Wl's*  °f  l'1*!  market  and  often  west  of  the  Missouri  River. 
Thi-  LWain  in  its  progress  from  the  field  where  it  grows  to  the  point 
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event  the  t lirtturrli  rate  from  such  point  of  origin  would  he  loss  than 
that  from  tho  intermediate  station  in  southern  Illinois;  but  no 
instances  of  this  character  wore  pointed  out,  nor  do  wo  upon  exam- 
ination find  th:it  any  exist,  although  the  tariffs  on  iile  with  us  are 
not  conclusive  upon  this  point. 

The  complainant  calls  attention  to  tho  fact  that  while  these  rates 
are  maintained  to  apply  only  to  grain  which  has  boon  brought  into 
St.  Louis  by  rail,  in  fact  the  surrender  of  no  billing  is  required.  Tho 
record  >hows  that  290,000  bushels  of  wheat  were  hauled  into  St.  Ijouis 
by  wagon  during  the  year  HMO,  and  under  the  present  system  this 
grain  might  have  the  benefit  of  the  low  rate  if  sent  forward  in  the 
form  nf  wheat  or  Hour  at  St.  Louis. 

TIi is  is  undoubtedly  true,  and  it  is  also  true  that  if  this  wheat  in  fact 
gors  forward  it  enjoys  a  better  rate  than  that  to  which  it  is  strictly 
entitled.  But  in  considering  these  rate  situations  wo  must  bo  gov- 
erned bv  practical  considerations.  The  amount  of  wheat  consumed 
in  St.  Louis  much  exceeds  the  amount  hauled  in  by  wagon.  Nothing 
would  he  gained  by  requiring  the  surrender  of  expense  bills  unless 
a  >y>tem  of  policing  wore  established  and  maintained  at  great  expense, 
and  even  then  the  thing  aimed  at  would  not  be  accomplished  unless 
the  identity  of  the  grain  itself  were  preserved.  It  would  be  possible 
t  ■  p I'n vide  that  this  local  wagon  wheat  should  be  kept  by  itself  and 
either  ground  into  llour  for  consumption  in  St.  Isolds  or  transported 
to  the  0:1*4  in  the  form  of  Hour  or  wheat  at  a  rate  higher  than  the 
>pcriiio  rate.  Hut  all  this  would  be  expensive,  would  not  materially, 
if  at  all,  benefit  the  complainant,  and  seems  unnecessary  under  all 
l In*  eirounManoos. 

Tin*  •omplainant  urges  that  the  entire  through  rate  should  bo  pub- 
li-he -I  from  each  point  of  origin  to  final  destination  and  that  eleva- 
tion or  milling  should  bo  allowed  at  all  points  en  route  alike,  which 
would  result  in  equal  treatment  to  all. 

Surli  was  tho  original  plan,  (train  might  move  from  the  field  to 
the  ea<:  through  St.  I-ouis,  for  example,  from  many  points  of  origin 
wiih  i he  ri«_rht  to  mill  or  elevate  at  St.  Ixniis.  Under  this  system  tho 
■;r;iin  ] iaid  a  certain  rati*  into  St.  1 4  hi  is  and  what  was  known  as  the 
b  llano-  of  the  through  rate  when  it  wont  forward.  Since  the  division 
of  ';i:-  through  rate  which  was  allowed  to  linos  east  of  St.  Louis  varied 
wnii  tin-  point  of  origin,  it  resulted  that  the  balance  of  the  through 
r.:T i*  di::Vred,  and  this  presented  opportunity  for  manipulation  of 
lo':: •■;.  In  a  market  like  St.  Louis,  whore  there  is  a  large  local  con- 
s';i!:p;iou  and  where,  therefore,  surplus  billing  to  a  considerable 
a:n-«\:it  could  always  be  had,  it  was  possible  by  the  crossing  of  billing, 
b\  -••eetiiig  of  the  most  favorable  billing,  and  by  other  practices, 
t ..  <i<Nat  tho  through  rate  so  that  this  system,  while  in  theory  entirely 
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This  ( 'mninUsinii  has  several  times  said  that  for  the  additional 
service  involved  in  tlui  granting  of  the  niillin";-in-tranMt  mid  similar 
privileges  an  additional  charge  may  properly  In1  mad<k,  and  it  can  not 
he  fpicsti'-ucd  (hat  one-half  rent  per  KM)  pounds  is  reasonable  for 
that  serviee.  If,  therefore,  reference  is  to  he  had  simply  to  the 
transportation  nf  this  ^rain  or  (lour  from  St.  Louis  to  the  Atlantic 
seahoard,  the  defendants  are  plainly  right  in  their  contention. 

l>ut  such  is  not  the  case.  While  these  defendants  do  take  up  this 
trallic  for  \lw  fust  time  at  St.  Louis,  their  sei  vice  is  part  of  a  through 
transportation.  The  defendants  themselves  expressly  so  claim. 
This  ( 'omnii^ifti  in  deciding  HaUlmore  Chamber  of  Commerce  v. 
H.  it*  (>.  It.  II.  Co.,  ftujmi,  said: 

It  i->  i  -• .  - 1  -=  t  ■  -- 1  that  tln»  [ir>i|i'irtinTi:il  or  p'shippiit'.;  ritos  from  ('hirago  and  tho  n(h«ar 
|>i  »i:  ■  f  -*  n.t!::til  in  the  h<"  <>n«l  til»lv  an*  in  fact  iK-thiiii:  hut  loeal  mien;  that  tho  name 
'•ri'rliij'j'ii.!'."  ;i>  at  prcn  ut  in  i»s*f.  i-  itnla  »  louk  tueover  the  real  n:ilurc  of  the  rate*; 
tiiai  L'r.iin  i:i  •■!■■  valors  at  naid  point.*  i.s  1-k  al  ^rain,  and  the  rates  under  which  it  moves 
out  .tiv  tlirrrfniv  I  oral  rate*. 

t  i.«l-<i;l)t«(llya  movement  in  either  th  roil  eh  or  Inral:  there  is  no  middle  ground;  but 
to  siv  that  movement.*  of  the  character  referred  to  an-  local,  an  diniiu^'ui^hed  from 
thr  <:-.<^\\  innxcuicu!.*.  would  he  to  hold  that  the  taritl*  ulii-  h  |»M\idc  transit  privilege 
ut  tic  !►■  int."  itiniti  d  arc  unlawful.  Such  larill*  have  heen  in  recognized  use1  too  long 
to  !.•■  <  f'lih'ir.iii'd  •in  tho  im»i^«r  evidence  here  prcM-ntcd. 

.\i«v. ,  if  fhe  handling  «»f  this  husiness  from  St.  l^ouis  east  is  part  of  a 
tl:i<  i:.'!i  ^:\ice,  th'^e  defendants  must  within  proper  limits  stand 
i«  [»«  i.-il»l«*  ft  r  their  connection  with  that  entire  service.  They  can 
1 1 . - f  in  «>ne  breath  justify  one  diMiimination  against  this  complainant 
l>y  averting  that  their  rate  is  part  of  a  through  rate,  and  justify 
another  discrimination  by  asserting  with  the  next  breath  that  the 
M-!  \  i«*«   k  >tiii-tlv  local. 

The  incidental  discrimination  which  results  from  the  publication  of 
tin-  l-.iud  >>f  a  tarilT  may  be  overlooked,  since  it  can  not  well  be  avoided, 
bni  thr  substantial  disadvantage  under  which  these  complainants  are 
put  by  the  charging  of  this  milling-in-transit  penalty,  while  their  coin- 
p« -tiT'-i-;  at  St.  Louis  whose  flour  is  also  handled  by  these  defendants 
n\r  chafed  nothing,  is  a  substantial  discrimination  which  in  our 
< -pinion  i-  undue  anil  should  be  corrected. 

>«-me  of  tin*  defendant  lines  impost*  what  is  in  effect  a  penalty  of 
mm  h  more  than  one-half  cent  per  100  pounds  for  the  milling-in- 
tt.m-it  privilege  east  of  St.  Louis.  The  Louisville  &  Nashville,  for 
c\;ii, ]]>!«'.  chiii^-s  mills  upon  its  line  J. 5  cents  per  1(H)  pounds  for 
ti:ii.*.poi t iii^r  the  grain  from  St.  Louis  to  the  mill  anil  24.7  cents  per 
Inn  piimiU  for  cairying  the  product  from  the  mill,  thus  making  tho 
cnsi  nf  miliing-in-iruiisit  5.5  cents  above  the  rate  paid  by  the  St.  Louis 
miller. 

The  Louisville  A.  Nashville  justifies  this  upon  tho  plea  that  it  oper- 
ates a  circuitous  route,  but  we  find  nothing  in  this  which  excuses  the 
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Present  rntofl  for  transportation  of  canned  vegetables  in  carload*  from  points  in  Missouri 
iiml  ArkunnaH  to  Wichita,  Kans.,  not  found  unreasonable  in  themselves,  but  found 
unduly  discriminatory  as  compared  with  rates  on  same  commodities  from  same 
]x>intH  of  origin  to  Hutchinson,  Kans. 

-1.  K.  Helm  for  complainant. 

Fnd  //.  'Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

Fnd  (t.  Wright,  Martin  L.  Clardy,  and  Henry  G.  Herbel  for  Missouri 
Pacific  Railway  Company  and  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 

/'. «/.  Shubert  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

Report  of  tub  Commission. 

PkiU'ty,  Chairman: 

This  complaint  is  brought  by  the  Transportation  Bureau  of  the 
city  of  Wichita,  Kans.,  on  behalf  of  certain  wholesale  jobbers  located 
in  that  city,  who  complain  that  the  carload  rates  on  canned  vege- 
tables from  points  in  Missouri  and  Arkansas  to  Wichita  are  unreason- 
able in  and  of  themselves  and  as  compared  with  the  rates  on  the 
same  commodities  to  Hutchinson,  Kans. 

The  Missouri  Pacific  has  a  through  line  from  points  of  production 
on  its  road  to  both  cities,  while  the  St.  Ixmis  &  San  Francisco  road  in 
reaching  Hutchinson  uses  the  rails  of  the  Rock  Island  from  Medora, 
in  miles  from  Hutchinson.  The  rates  are  sought  to  be  justified  by 
the  St.  I,ouis  Ac  San  Francisco  on  the  ground  that  the  Missouri  Pacific 
names  the  same  rate  to  both  Hutchinson  and  Wichita,  and  the  Frisco 
must  meet  that  rate  if  it  wishes  to  participate  in  the  business.  On 
th<»  other  hand,  the  Missouri  Pacific,  savs  "we  name  the  same  rate  to 
llutrliinm.il  that  we  do  to  Wichita  because  the  Frisco  names  the  same 
rate  to  Lyons,  a  point  *JS  miles  northwest  of  Hutchinson." 
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opinion  that  rates  upon  canned  fruits  and  vegetable*  should  be  at 
least  3  cents  per  100  pounds  less  to  Wichita  than  to  Hutchinson, 
from  the  following  points: 


Alma,  Ark. 
Aurora,  Mo. 
Battlefield,  Mo. 
Bonham,  Mo. 
Branson,  Mo. 
Brown's  Spring,  Mo. 
Clever,  Mo. 
Cotter,  Ark. 
Crane,  Mo. 
Diamondville,  Mo. 


Bourbon,  Mo. 
Crocker,  Mo. 
Conway,  Mo. 
Marshfield,  Mo. 
Diggins,  Mo. 
Mansfield,  Mo. 
Cabool,  Mo. 


upon  th»  mssouai 
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Elsey,  Mo. 
Forrest  Mill,  Mo. 
Fort  Smith,  Ark. 
Galena,  Mo. 
Granby,  Mo. 
Gretna,  Mo. 
Hoberg,  Mo. 
HolHster,  Mo. 
Hurley,  Mo. 
La  Russell,  Mo, 


Mel  va,  Mo. 
Melugin.  Mo, 
Opal,  Mo. 
Reeds  Springs,  Mo. 
Springfield,  Mo. 
8totts  City,  Mo. 
Terrell,  Mo. 
Van  Bonn,  Ark. 
Wilson  Creek,  Mo. 
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Cassidy,  Mo. 
Ash  Grove,  Mo. 
Greenfield,  Mo. 
Aurora,  Mo. 
BuUerfield,  Mo. 
Bentonville,  Ark. 


8arcoxie,Mo. 
Granby,  Mo. 
Joplin.Mo. 
Farmington,  Ark. 
Van  Bum,  Ark. 
Koshkonong,  Mo. 


No  order  will  be  made  at  this  time,  but  the  defendants  will  be 
expected,  on  or  before  July  1,  1912,  to  publish  tariffs  substantially 
in  compliance  with  this  opinion. 
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L?  1'  ::*.par*-i  with  rates  on  same  cun.iu .- 
....  .  • 
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y-"/?.-:  //.   Vi"     .  :".r  St.  L  .  .:-  a.  San  Francisco  Railroad  Company. 

IlKPur.r  <>f  TnE  commission. 

Ti-.i'i'TY.  n ■  •'/•'  '"  : 

T!n»  r::**1  1. -r  •  «j:  -::'.■  :  i-  "no  «»f  3. 5  cents  per  100  pounds  r 
•  !r:.-  i  :::i  i  ew.-iorate-i  \v\\'<  :\  i-arloads  from  northwestern  Arkan>j 
|.  ■".:.;-  '.■■•-.-it.-  i  -Ti  t'.  •■  S;.  L  .'-  .v  S;.n  Francisco  Railroad.  Tliis  con 
;..  i'nr .  ::-  \vj.-=  !:.•■  « a-e  i:'.  X  ••  -i-'.-*'.  uutc.  page  679.  is  brought  bv  t!: 
in. !,-:»••:■: ■»!!■.!!  1>  ;vau  of  t  !•■  city  of  Wichita,  Kans.,  on  behalf  of  v 
v.  !:•  .  -:;!■*  i  -l.ht-r-.  It  1-  .-.'  •  j'-l  that  because  of  the  less  mileage  t 
Wi'i.ka.  .H"-  i.iil---.  a<  «■■::. p;.ivd  with  :>(>»!  to  Hutchinson,  Kans 
\\  i<  -hit  a  i<  i-!i:iiii'«I  t«>  a  !--v. i-r  rate,  ami  that  it  is  unjust  to  make  1 1 1 

'{':. •■  v.  Lo.iU  .V  San  Fram-isco  averts  that  it  has  named  the  sam 
!■;.{,.  i«)  !,•  ii  II ■!!■  -hiii-m  and  Wichita  lor  a  number  of  reasons.  1 
aoi»»ar-  ii.-it  Ipimi  tin-e  ii'-niiwrstern  Arkansas  points  the  short  lin 
to  Kan-a-  Ci'y  i-  via  t!.c  Kansas  City  Southern,  which  road  fixe* 
p.!,.  i,f  .'"  .■  :;:-,  which  the  1 'risco  has  to  meet  if  it  cares  to  e?iLra^ 
ih  :.:,,■  I.:;  ',:.<■-.;.  Tue  rule  from  Kansas  City  to  both  Wichita  an 
lliiiriii:.  on  i-:  tl:»"  -ame.  viz.  -H)  cents.  This  creates  a  conditio 
w'.iirh.  ::  i-  a!!«-.:«-d,  i<  controlling  of  the  rate  which  can  be  charge 
fi-.,Mi  !■..■  -.line  poims  of  oriirin  to  Hutchinson  and  Wichita.  It  i 
not  nii'ici!'!r-i  that  the  comhinati«»n  on  Kansas  City  makes  a  rate  i 
:;.">  (Tiii<,  -ince  if  woiil-l  mp.!:e  one  very  much  higher,  but,  apparently 
ii  w  r.r  mi  ended  li.at  herau^e  Kansas  City  is  a  market  for  thl<*  fruil 
a-  v.vi!  a  for  >i::iilar  fruit  fn.m  otlu-r  territory,  the  rate  from  Kansu 
(  ii  \*  -ii«"iid  !:•»•  i»rn. 
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While  it  may  be  true  t lint  Hutchinson  ami  Wichita  properly  taho 
the  same  rale  on  evaporated  fruit  from  Kansas  City,  this  is  appar- 
ently no  substantial  reason  why  rates  from  thcso  points  of  produc- 
tion should  also  be  the  same. 

It  was  also  testified  that  while  the  majority  of  the  points  taking 
the  .'Jo-cent  rate  here  complained  of  are  local  points  on  the  Frisco, 
there  were  other  similar  producing  points  on  the  line  of  the  Kansas 
City  Southern,  which  line  parallels  the  line  of  the  Frisco  at  a  distance 
of  about  20  miles,  for  something  like  S2  miles,  and  that  if  the  Kansas 
City  Southern  made  a  rate  of  35  cents  from  points  on  its  road  the 
Frisco  felt  in  duty  bound  to  make  as  low  a  rate  from  like  points  on  its 
line.  It  was  not  contended  that  the  commodity  could  be  wagoned 
from  Frisco  stations  to  Kansas  Citv  Southern  stations,  but  the  same 
rale  was  made  simply  because  of  a  desire  to  see  all  producers  enter 
the  market  on  an  equality. 

The  complaint  alleges  that  rates  from  these  points  of  production 
to  Wichita  are  unreasonable  ptr  sc,  but  there  is  no  evidence  in  this 
record  tending  to  sustain  that  proposition,  and  no  opinion  upon  that 
point  is  expressed. 

The  sole  question  for  determination  is  whether  or  not  the  defendant 
is  justified  in  charging  as  high  a  rate  to  Wichita  as  it  does  to  Hutchin- 
son, the  more  distant  point,  and  while  the  situation  as  presented  in 
this  record  is  slightly  diUcrent  from  that  passed  upon  in  the  case  just 
preceding,  No.  -11MM),  we  do  not  feel  that  the  difference  is  sufficient  to 
justify  a  dill'crcnt  conclusion.  It  is  our  opinion  that  rates  upon 
evaporated  fruits  from  the  points  of  production  shown  in  the  following 
table  to  Wichita  should  be  not  less  than  .'t  cents  under  the  correspond- 
ing rates  to  Hutchinson. 


1*1  ■■111  VI  ■«  "■ 

<"i:i-N»r. 

!»••!. moy. 
1>  :!i..im. 

I>  I'ti.M. 

r.i.r!ni:i  rt'-n. 
l*".ivi  Itrville, 


Paints  c/  jiri*iue!inn  in  Arhmtai. 
(.iravette.  M<  N.iir. 


Greenland. 
Ci  ul  ley. 
Harris. 
Johnsons. 
I*an  carter. 
Loifh. 
LilUirn. 
T.  iin  ■■•In. 


M.'iintainburg. 

1'utrif-k. 

IVttijrrvw. 

Port«»r. 

Prairie  <i  rove. 

Itoger*. 

Rudy. 

Spriiipilale. 

Stewart. 


Summers. 
Thninjwon. 
Tur[HMiiiy  Spur. 
Walker*. 
AVent  Fork. 
Winslnw. 
Woolly. 
St.  Paul. 


We  will  make  no  order  in  this  case,  but  the  defendants  will  bo 
expected,  on  or  before  .Inly  1,  11)12,  to  publish  rates  substantially  in 
compliance  with  this  opinion. 
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No.  4402. 
TRAUGOTT  SCHMIDT  &  SONS 

V. 

MICHIGAN  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Sulmittf.d  January  77,  1012.     Dtcithd  May  C,  1212. 


Cori!;»l:iiri!  ulW-jes  th:it  rate-*  on  wuol  from  I •■-tr- -it  V*  l'v5t'>n.  New  York,  an-!  I1"..:! 
<1»  li.lii...  :«iiil  "Iiht  eastern  d*-tin;ai«iii^  are  un  reasonable  per  .«<.*  and  i.iuluh  ■':'.. 
c-rin.i:...t-  «ry  a-  «"in})are<l  with  Osi"  :■_''«  and  St.  I/iuL«:  Hcbf,  That.  uj*.  n  i':. 
i.iri*  •ii-r-|..r-r*il  by  the  record.  th»«  ullfirati'iu  ni  unreachable  no?*  «-aii  tuA  bo  s. 
t;  i:if"l.  but  that  pre^-nt  rate*  '1"  unduly  di-rriuiinato  ai-ainn  Dutmic.  uh-  ■*-  r*i* 
on  v«"l  -h'»ul«l  nut  f'»r  the  future  cxi eed  7a  j«er  cent  of  that  coiiteiiiporui*c.-?I 
in  e::»-  t  ipiiii  <  hi'ii'/'.'. 

("usmhIui/.  JiutUr,  Lamb  <i*  Fotftr  for  complainants. 

/A  /'.  (.'uiiiull,  (,'lyde  Urovu.  and  0.  /:.  Butttrfidd  for  New  Yuri 
(  entral  lines. 

(hitrtjr   II.  Knt'Smtjir  for  (iraud  Trunk  Western  Railway  t'ompanv 

Ijtt  srli.  Set  Jit  Id  d'  Ijusvh  and  Janus  St'dl  will  for  Peiiiisylvaiii 
(  on.panv  and  Pennsylvania  Railroad  Company. 

John   T.  Manhand  for  Interstate  Commerce  Commission. 

Report  of  thk  Commission. 

P  n  o  i'T  v ,  Ch  a  i  rin  a  n : 

Jn  \W.)  TnuiLr«)tt  Schmidt  &  Sons,  the  complainants  in  the  abovi 
ca-e,  who  are  wool  dealers  located  at  Detroit,  filed  complaint  witi 
this  Commission  attacking  the  adjustment  of  rates  through  and  froii 
that  point.     That  eoinplaint  raised  two  issues. 

Kir-t.  It  wjh  alleged  that  wool  originating  at  points  west  of  the 
Mi.-souri  River  could  he  stopped  ofF  at  Omaha,  St.  Louis,  and  Chica_:< 
f«»r  the  purposes  of  LrradiiiLr,  sorting,  etc.,  and  be  sent  on  to  eastern 
destination^  at  a  total  freight  charge  not  exceeding  the  throutrh  rat*: 
fr- »ui  the  point  of  origin  to  linal  destination,  whereas  in  the  case  tii 
tin1  eoiii|ilainaiits  at  Detroit  the  lull  rate  must  be  paid  into  Detroit 
and  the  full  rate  out,  thereby  producing  a  charge  materially  in  excess 
of  the  through  rale  and  placing  the  complainants  at  a  disadvanta^1 
in  comparison  wit  li  t  heir  competitors  at  the  three  points  above  name.:. 
although  the  co>t  of  the  service  and  the  incidents  of  the  service  were 
substantially  the  same. 
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Second.  There  was  in  effect  a  f>0-cent  rato.  from  Chicago  which 
applied  as  a  blanket  to  territory  for  a  considerable  distance  east  of 
( 'hicago,  including  Detroit.  This  rate  applied  in  any  quantity.  Ordi- 
narily rates  from  Detroit  to  the  Atlantic  seaboard  are  78  per  cent  of 
the  Chicago  rate,  and  the  complainants  insisted  that  the  same  rule 
should  he  observed  in  the  construction  of  rates  on  wool  and  that  fail- 
ure to  observe  that  rule  created  an  unjust  discrimination  against 
Detroit. 

After  hearing  and  argument  this  complaint  was  on  November  14, 
1  t»l ii.  dismissed.  Tnuifjntt  Schmidt  c(«  Sous  v.  J/.  C.  It.  It.  Co.,  19 1.  C.  C. 
f)o;V  Subsequently  a  petition  for  rehearing  was  filed  by  the  com- 
plainants and  denied. 

I'pon  the  first  hearing  in  No.  1074,  that  being  the  general  wool 
invest igai  ion,  Traugott  Schmidt  &  Sons  asked  to  intervene  and  stated 
that  they  would  introduce  evidence  for  the  purpose  of  showing  that 
the  Commission  had  acted  upon  a  misapprehension  of  fact  in  disposing 
of  t'i«'  original  case,  t'pon  being  informed  that  wool  rates  east  of  the 
Mis-wsj|,j>i  Kiver  would  not  be  considered  in  that  proceeding,  the 
complainants  filed  (his  complaint,  wliich  was  heard  together  with 
(In-  '.:»*!  i  era  I  wool  investigation  and  cognato  cases.  Wool  case,  23 
I.  C  C  !"»!. 

The  complaint  alleges  that  rates  on  wool  from  Detroit  to  Boston, 
\Yw  \  ork.  and  other  eastern  destinations  are  unreasonable  j>erse  and 
discriminatory  as  compared  with  Chit-ago  and  St.  Louis,  and  prays 
for  i  lie  establishment  of  just  and  nondiscriminatory  rates. 

While  counsel  for  the  complainants  asserts  the  contrary,  it  is  plain 
that  the  matters  presented  by  this  present  proceeding  are  the  same 
as  tho^e  presented  by  the  second  branch  of  the  original  complaint. 
That  complaint  was  dismissed  only  a  year  and  three  months  before 
the  -'il>mi-  ion  of  this  case,  and  this  complaint  ought  to  be  dismissed 
as  a  matter  of  course  unless  it  appears  that  the  Commission  in  decid- 
ing the  original  case  labored  under  some  misapprehension  of  fact. 
While  t!-w  Commission  is  not  bound  by  any  rule  of  stare  decisis,  and 
\\i  ile  its  conclusions  are  not  res  judicata,  still  when  a  matter  has  been 
oiiif  fully  considered  and  decided  it  must  be  regarded  as  sett  let  1  unless 
it  appears  from  new  facts  presented  that  the  Commission  was  wrong. 
We  <:in  at  jiiiv  time  recall  and  amend  our  order,  and  we  ought  to  do 
s..  w'i.  -nr\«r  it  appears  that  an  order  is  erroneous,  but  it  must  also  l>o 
ii-- ::ntr|  that  the  judgment  of  the  Commission  was  correct  upon  the 
f;i«-»  s  :i.,  presented.  Was  the  former  cast*  decided,  therefore,  upon  any 
m;-;i?>i»rehension  of  fact? 

Tic  first  point  presented  by  the  original  complaint,  namely,  the 
M'.-iit  ..f  Detroit  in  the  handling  of  western  wool  to  the  same  privilege 
in  -corded  Chicago  and  other  cities,  is  not  nf  much  importance  to  the 
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that  contention.  Our  opinion  ifl  the  sumo  now.  C  ideas  souk*  sub- 
stantial reason  to  the  contrary  is  shown,  rates  from  Detroit  should 
boar  the  ordinary  relation  to  those  from  Chicago. 

In  the  original  ense  the  evidence  did  point  out  a  sufficient  reason. 
The  testimony  there  showed  that  the  57A-cent  rate  from  St.  Louis 
was  necessary  to  meet  competition  through  southern  gateways; 
that  the  establishment  of  a  57  A -cent  rate  at  St.  Louis  compelled  the 
establishment  of  the  50-cent  rate  at  Chicago;  that  the  carriers,  being 
compelled  by  these  competitive  conditions  to  establish  a  50-ccnt  rate 
at  Chicago,  had  extended  that  rate  east  until  a  point  was  reached 
from  which  it  was  not  unreasonable  to  the  Atlantic  seaboard.  This 
was  the  ground  upon  which  the  Commission  rested  its  decision,  and 
if  the  establishment  of  the  rate  at  Chicago  was  forced,  as  that  cuso 
showed,  then  the  conclusion  of  the  Commission  was  upon  familiar 
principles  correct. 

I'pon  the  present  record  it  clearly  appears  that  this  fact,  testified 
to  by  representatives  of  the  carriers  in  the  former  case  and  assumed 
as  a  fact  by  the  Commission,  is  not  correct.  The  present  evidence 
leaves  it  extremely  doubtful  whether  the  putting  in  of  the  fwj-oont 
rate  at  St.  Louis  and  the  50-ccnt  rate  at  Chicago  was  influenced  by 
southern  competition,  but  assuming  that  it  was,  clearly  it  woidd  not 
reipiire  the  application  of  those  rates  to  the  local  movement  of  wool. 

The  trailie  with  respect  to  which  this  alleged  competition  existed 
originates  in  the  far  west  and  moves  to  the  cast  by  various  routes. 
Av-uming  that  carriers  found  it  necessary  to  establish  a  rate  of  57 J 
cents  from  St.  Louis  to  meet  this  competition,  no  reason  is  suggested 
and  no  rea-ou  exists  why  that  rate  should  have  been  applied  to  the 
transportation  of  wool  originating  at  St.  Louis  and  east.  How  can 
it  he  said  that  carriers  arc  obliged  to  apply  to  the  last  thousand  miles 
of  a  o.ooo-iuile  movement  rates  wliich  they  apply  to  the  local  move- 
ment, for  the  same  thousand  miles,  especially  when  the  movement 
from  the  long-distance  point  is  in  carloads  of  from  27,000  to  3S,000 
pound>.  while  the  local  movement  is  in  lots,  as  this  evidence  shows, 
on  the  Mi  no*  <if  less  than  s,(M)()  pounds  to  the  car? 

When  the  original  $2  rate  from  Union  Pacific  points  to  Boston  was 
established,  carriers  from  St.  Louis  east  received  44 J  cents  for  their 
ser\  i<  r.  That  u.te  was  not  apparently  applied  to  the  local  movement 
of  wtM'l  fn»m  territory  cast  of  the  Mississippi  Kivcr,  nor  was  there  the 
siighteM  reason  why  it  should  have  been.  This  rate  was  subse- 
quently advanced,  until  it  is  to-day  57  J  cents,  but  there  is  no  compet- 
itor rc;s'*n  which  requires  the  application  of  that  57 J  cents  as  an 
anv-rpiautity  rati*  for  the  movement  of  wool  originating  east  of  the 
Miss \si; .pi  1  liver.  It  must  be  found  therefore  that  no  competitive 
ci.inlitii-ns  »:'s.  I  s.d  in  thise  proceedings  require  the  maintenance  of 
a  ."lO-rent  rate  from  (  hicago. 
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Neither  does  it  appear  that  the  conditions  under  which  this  \v«."l 
is  produced  and  transported  are  such  as  render  necessary  tho  appli- 
cation of  a  blanket  rate.  We  have  established  for  the  movement  of 
this  commodity  from  the  west  a  system  of  graded  rates  under  whi<-i. 
the  transportation  charge  depends  approximately  upon  the  distanc*. 
and  no  reason  is  apparent  why  a  different  conclusion  should  to 
reached  with  respect  to  this  territory  east  of  tho  Mississippi  River. 
We  are  therefore  forced  to  the  conclusion  that  wool  rates  should  to 
adjusted  in  accordance  with  the  general  scheme  of  rates  applied 
between  central  freight  association  territory  and  the  Atlantic  sea- 
board and  that  the  rate  from  Detroit  should  not  exceed  78  per  cent 
of  that  contemporaneously  in  effect  from  Chicago.  Tliis  may  result 
in  some  increase  of  the  charges  under  which  this  commodity  is  trans- 
ported, but  if  those  charges  as  finally  established  are  reasonable  ainl 
nondiscriminatory  there  can  be  no  legitimate  ground  for  complaint. 

An  order  will  be  issued  accordingly. 


No.  3983. 

CORPORATION  COMMISSION  OF  OKLAHOMA 

v. 

ABILENE  &  SOUTHERN  RAILWAY  COMPANY  ET  AL. 


Fuhmittcd  February  10.  1012.     Decided  May  7, 1912. 


wi'li  t  j .« »  i  -: 1 1 —  mi  iln»  lirM  fun i'  Hashes  frmn  <f»rt:im  loxns  johmii;;  jmin;s 
in-.  « >:.!::h«iii.:i.  li\««'!'t  for  iln'M*  last -named  rates,  which  are  made  on 
t!;i-  l.  «.:«.-  nf  t!.«'  >i .  ••;!  1  !i-fl  Oklahoma  uniform  jnlilu?r>"  s-alo.  tho  rates  •■:: 
■  ■':■-  «■<.  ..if  !i.:ii!i*  «iii  hasis  of  1  lit*  so-railed  standard  s*"ale  and  apply 
l.,-i.-  ■■.  il.i-  •:  •■■-  ■■:'  oiiJalmina  and  Texas.  Tho  Oklahoma  joMier*'  *t-a> 
i<  ii,i: -ii  !-  \\t-i   i!:.<n  th"  "i:.iidard  sonlo  or  that  of  tho  Texas  enimnjssioii. 
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two  st.-itcs,  the  sou(L1miuiuI  rates  on  nil  classes  nml  the  northbound  rates 
on  all  elapses  ex<«-|»t  the  first  four  should  he  reduced  to  u  i>oiiit  which  In 
eminent  ion  wiih  a  corresiMMMllnji  iiMTer.se  in  tin?  imrihtHiuml  rat  oh  on  the 
lirst  four  classes  will  return  to  tlie  carriers  Mil  >st  ant  (ally  the  same  rev- 
enue as  muler  the  present  northhuiind  ami  smimIiImimik]  rates  on  nil  clariHca. 
2.  In  \  iew  of  the  many  considerations  Involved,  including  the  fixing  of  com- 
niodity  rates;  a  i»ri»|u»r  b.  sis  for  the  panhandle  of  Texas,  where  condi- 
tions differ  from  the  conditions  obtaining  in  the  remainder  of  the  state; 
a  libraries  fur  two  or  more  line  hauls;  and  other  considerations;  case 
held  open  in  order  that  the.  respective  parties  to  the  complaint  may  sub- 
mit, after  i'f inference  with  each  other,  a  prop"  sed  scale,  in  substantial 
accordance  with  the  views  herein  expressed,  to  the  Commission  for  ita 
consideration. 

Geo.  A.  II (  nxhair  and  (\  P>.  !>*'<  for  complainant. 

11".  V.  Hard  if  for  Oklahoma  Trallic  Association,  intervener. 

//.  (w.  Sfrttbli-  for  llale-lIalsoU  (Jrocery  Company,  intervener. 

W.  F.  Dickinson  and  \Y alius  T.  IInt//u\s  for  Chicago,  IJock  Island 
&  Gulf  Railway  Company;  Chicago,  Kock  Island  &  El  Paso  Rail- 
way Company;  ami  Trinity  &  Hra/.os  Valley  Railway  Company. 

T.  J.  XoHf'H  and  A.  C.  Fowl  a  for  Atchi>on,  Topeka  &  Santa  Fe 
Railway  Company:  Gulf.  Colorado  &  Santa  Fe  Railway  Company; 
Pecos  &  Northern  Texas  Railway  Company;  lVcos  River  Railroad 
Company:  Texas  &  (inlf  Railway  Company;  Gulf  &  Interstate  Rail- 
way Company  of  Texa>:  and  Concho,  San  Saba  &  Llano  Vallev  Rail- 
way  Company. 

W.  W.  Milhr  for  Missouri,  Kansas  &  Texas  Railway  Company. 

./.  /*'.  O'urrin  for  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas. 

./.  II.  JofthMfon  for  Missouri,  Oklahoma  &  Gulf  Railway  Company 
and  Mi^onri,  Oklahoma  &  Gulf  Railway  Company  of  Texas. 

/*'.  //.  Wood  ami  F.  A".  Voor/urs  for  St.  Louis  &  San  Francisco 
Railroad  Company;  Beaumont,  Sour  Lake  &  Western  Railway  Com- 
pany; Fort  Worth  &  Rio  Grande  Railway  Company;  New  Orleans, 
Texas  &  Mexico  Railway  Company;  Paris  &  Great  Northern  Rail- 
road Company;  and  St.  Louis,  San  Francisco  &  Texas  Railway  Com- 
pany. 

Report  ok  tiik  Commission. 

Ci.kmknts.  Commissioner: 

This  complaint  challenges  the  reasonableness  and  justness  of  all 
the  class  and  commodity  rates  carried  in  Leland's  southwestern 
lii.e*  tarirt'.  series  No.  20,  I.  C.  C.  No.  831,  from  points  in  Oklahoma 
tn  station-*,  in  Texas,  as  specifically  detailed  therein.  Most  of  the 
testimony  i>  confined  to  representative  jobbing  points  like  Oklahoma 
Citv  and  Durant,  in  Oklahoma,  and  Dallas.  Fort  Worth,  and  Sher- 
man,  in  Texas.     Generally  speaking,  the  Texas  territory  of  prime  im- 
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As  illustrative  of  the  present  southbound  or  standard  rates  and  of 
the  Texas  groups  themselves  to  and  from  which  these  rates  apply,  the 
first -class  rate  via  the  Santa  Fe  from  Oklahoma  City  to  group  1, 
which  covers  the  territory  north  of  Gainesville  (7.0  miles  south  of  the 
Red  lliver)  is  70  cents;  to  group  3,  for  an  additional  10  miles  to 
Sanger.  S-l  cents;  to  group  5,  embracing  the  additional  territory 
55  miles  south  of  Sanger  to  Harris,  85  cents:  to  group  *1,  from  Harris 
to  Cleburne,  10  miles,  85  cents;  to  group  <">,  another  100  miles  south 
to  Temple,  $1.00:  and  to  group  7,  embracing  the  remainder  of  the 
state,  -outh  to  and  including  San  Angelo  and  Galveston,  $1.33.  There 
is  n<>  group  'J  on  the  Santa  Fe,  but  on  other  lines  this  group  is  in 
the  extreme  northern  part  of  the  state.  Group  7  is  not  of  the  im- 
portance of  the  other  groups  to  Oklahoma  jobbers,  whose  princi- 
pal trade  in  Texas  is  covered  within  some  *200  miles.  There  are  no 
group  rate-  to  the  panhandle,  which  thus  presents  different  condi- 
tions, and  there  is  no  specific  basis  on  which  commodity  rates  are  con- 
st ru "ted  in  either  direction  between  Oklahoma  and  Texas. 

Complainants  insist  that  these  Texas  groups  are  impracticable  for 
such  short  distances,  and  that  if  groups  are  to  be  retained  Oklahoma 
should  be  also  divided  into  groups.  They  also  contend  that  by  reason 
of  this  grouping  in  connection  with  the  standard  rates  the  Texas 
johlur-  doubly  profit  on  the  first  four  clashes  northbound,  because  the 
latter,  in  addition  to  l>eing  made  on  the  lower  or  jobbers'  scale,  have 
the  additional  advantage  of  construction  on  a  mileage  basis  between 
particular  points.  The  testimony  of  defendants*  principal  witness  is 
interesting  here  in  its  reference  to  this  grouping  as  well  as  in  its  gen- 
eral bearing  on  the  southbound  rates,  and  is  substantially  as  follows: 

The  jobbers'  rates  <>n  the  first  four  classes  southbound  were  can- 
celed (1  i  because  of  the  carriers1  belief  (not  now  so  prevalent  with 
the  lnwcr  steamship  rates  from  the  Atlantic  seaboard  to  Galveston) 
that  ( )kl:dioma  jobU»rs  owned  their  goods  cheaper  than  Texas  jobbers; 
and  i'2)  the  carriers  desire  to  place  Texas  jobbers  into  Oklahoma  on 
the  >::•■!!»  basis  as  Oklahoma  jobbers  in  their  own  state,  and  to  accord 
to  ( :!J,ihnniii  jobbers  into  Texas  the  same  rates  that  Texas  jobbers  pay 
in  Tev!-.  following  the  then  practice  in  effect  between  Oklahoma  and 
I\an»:i>.  This  tiicorv  was  substantially  followed  on  traffic  from  Texas 
to  ( )|<lahoma,  the  rates  applied  on  that  traffic  having  been  substan- 
tiallv  the  >ame  a<  the  Oklahoma  scale  then  in  effect.  In  working 
out  tiii-  theory  from  Oklahoma  to  Texas,  however,  there  was  a  mis- 
carriage  of  purpose  on  the  part  of  the  carriers,  due  to  a  rather  pecu- 
liar relation,  or.  in  the  language  of  this  witness,  "abnormality"  in  the 
Tex  is  .ale.  which,  paid  by  Texas  jobbers  intrastate,  was  to  consti- 
tute t!;.-  ba-i-  from  Oklahoma  into  that  state.  This  so-called  abnor- 
mality \\;h  the  unusually  narrow  spreaa  between  the  first  and  fourth 
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east  of  Powers,  and  Dallas  30  miles  east  of  Fort  Worth,  each  point 
of  origin  therefore  representing  a  short  haul  west,  thence  north  and 
bouth,  respectively. 

Exhibit  5  is  a  comparison  of  rates  from  Dallas,  on  the  Rock  Island, 
to  Oklahoma  stations  on  the  Kansas  City,  Mexico  &  Orient,  with 
rates  from  Oklahoma  City,  which  is  situated  on  the  Rock  Island  east 
of  its  junction  with  the  Kansas  City,  Mexico  &  Orient,  at  Clinton, 
Okla.,  to  Kansas  City,  Mexico  &  Orient  stations  in  Texas  on  the 
Clinton  main  line  south,  intermediate  to  San  Angelo.  The  haul  from 
Dallas  is  north  and  west  to  a  connection  with  the  Kansas  City,  Mexico 
&  Orient  south  of  Clinton,  Okla.,  and  from  Oklahoma  City  the  haul 
is  directly  west  to  Clinton  and  south  on  the  Kansas  City,  Mexico  & 
Orient. 

Exhibit  G  uses  Dallas  and  Anadarko  as  originating  points  for  a 
three-line  haul  in  each  case. 

Exhibit  7  compares  main-line  rates  of  the  Missouri,  Kansas  & 
Texas  from  Fort  Worth  and  McAlester  and  from  Sherman,  Tex., 
and  Durant,  Okla.,  respectively,  to  branch-line  stations  on  that 
carrier's  rails.  Sherman  is  19  miles  south  of  the  Red  River  and 
Durant  15  miles  north. 

Following  is  a  tabulated  result  of  these  briefly  described  compari- 
sons, the  average  distances  and  rates,  as  stated,  to  the  seven  points  of 
destination  in  the  other  state  being  shown: 
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This  intervener  shows  Clint  to  Amanita,  Tex.,  in  the  panhandle, 
the  mil's  from  Oklahoma  City  are  the  same  as  from  Wichita,  Kans., 
Arkansas  City,  Ark.,  and  Dallas.  Tex.,  points  of  origin  which  are 
much  farther  removed,  and  that  Kansas  City  and  Texas  jobbing 
points  have  lower  rates  on  all  classes  for  similar  distances. 

The  llale-llalsell  Grocery  Company,  intervener,  presents  certain 
exhibits  hearing  upon  its  jobbing  trade  in  north  Texas,  showing 
the  disparity  Lietweeu  the  northbound  and  southbound  rates  between 
the  two  states.  The  following  is  a  summary  of  certain  of  these 
exhibits,  which  compare  the  present  rates  south  from  Durant,  Okla., 
to  Texas  points  with  the  Oklahoma  jobbers'  scale  in  effect  in  the 
reverse  direction  and  with  the  Texas  commission  scale  for  like 
distances: 


(>■;.!  [•.-.■.■.  'Uls.  tjucnUon.Tm   (■•*  mUwj.   . 

ft..-,,  I'.n.r.iikla.iulut.  T*i   fl.-mll--' 

f      i  !•  .r ,.- .  ■  ■-! .',  to  8ul].hur  *|>n»es,  IVi  ( ICQ  m 


Complainants  ri-tpic-t  that  commodity  rates  be  established  on 
liurness,  saddlery,  Ihuir.  furniture,  liar  iron,  agricultural  implements, 
mineral  water,  excelsior,  and  macaroni;  and  that  the  minimum 
charge  of  ."i0  cents  from  Oklahoma  into  Texas  be  made  to  correspond 
will.  Hie  minimum  charge  of  J.'>  cents  from  Texas  into  Oklahoma.  A 
revision  <>f  the  cement  rates  from  Oklahoma  to  Texas  is  requested, 
but  as  the  rites  from  Ada  to  Texas  destinations  are  in  issue  in  an* 
other  proceeding  now  before  the  Oomiui*-ion.  Oklnhomn  Portland 
t'.n.inf  Co.  v.  M..  A",  rf*  7".  It*/.  Co.,  no  finding  will  be  made  with 
n'fereii'-e  thereto.  It  is  our  understanding  that  there  are  but  two 
cement -producing  points  in  Oklahoma,  at  Ada  and  Dewey,  respec- 
tively, and  in  the  disposition  of  the  case  referred  to  due  consideration 
will  he  given  to  the  present  testimony  in  fixing  the  proper  relation 
between  tlic-i'  producing  points. 

The  record  thus  clearly  establishes  that  Oklahoma  jobbers  labor 
under  a  serious  disadvantage  in  rates  on  the  first  four  classes  into 
Texas,  compared  with  the  rates  which  Texas  jobbers  pay  into  Okla- 
homa, a  di -ad vantage,  in  fact,  which  the  principal  defendant,  the 
lloi-k  Inland,  claims  no  differentiating  transportation  conditions  be- 
tween northbound  und  southbound  traffic  between  the  two  states  to 
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support ;  and  this  carrier  expresses  its  willingness  to  apply  the  same 
rates  in  either  direction  if  a  satisfactory  scale  can  be  worked  out. 
The  only  real  point  in  controversy,  therefore,  is  the  general  level  of 
the  rates  to  be  applied  between  the  two  states.  Three  scales  of  rates 
have  been  proposed,  one  by  the  original  complainant,  another  by  the 
Oklahoma  Traffic  Association,  and  a  third  by  the  traffic  manager  of 
the  Rock  Island. 

The  original  complainant's  proposed  scale  is  a  reproduction  of  the 
first  four  classes  of  the  Oklahoma  uniform  jobbers'  scale,  which  now 
applies  from  Texas  into  Oklahoma,  up  to  350  miles,  with  an  ex- 
tension to  500  miles,  the  other  six  classes  being  based  upon  relative 
percentages  existing  in  class  rates  prescribed  by  the  Commission 
in  cases  involving,  respectively,  rates  from  California  to  Utah,  from 
Buffalo-Pittsburgh  to  Arizona,  and  from  Chicago  to  Utah  common 
points,  19  I.  C.  C,  250,  237,  219,  respectively.  Complainant  does  not 
contend  that  the  Commission  fixed  these  rates  on  the  basis  of  per- 
centages, but  insists  that  inasmuch  as  the  proposed  scale  corresponds 
closely  in  percentage  relation  with  these  class  rates  in  intermountain 
territory,  it  is  at  least  reasonably  low.  The  principal  gradation  dif- 
ference between  the  present  standard  scale  southbound  and  the  rates 
proposed  is  that  the  former  scale  increases  4  cents  for  each  40  miles 
beyond  350,  whereas  complainant  adds  1  cent  for  certain  distances. 

The  Oklahoma  Traffic  Association  suggests  practically  the  first- 
class  rate  of  the  Oklahoma  jobbers'  scale  up  to  300  miles,  with  a  slight 
reduction  beyond,  the  other  classes  to  base  upon  percentages,  the  scale 
differing  in  this  respect  from  complainant's  proposed  scale  in  that 
instead  of  selecting  rates  in  intermountain  territory  for  comparative 
purposes,  certain  southwestern  class  rates  are  used,  namely,  from 
Kansas  City  and  St.  Louis  to  representative  points  in  the  states  of 
Oklahoma,  Kansas,  Arkansas,  and  Texas. 

Both  of  these  proposed  scales  are  for  one-line  haul,  arbitraries  be- 
ing suggested  for  two  or  more  line  hauls.  The  Oklahoma  Traffic 
Association  suggests  the  arbitraries  of  the  Texas  commission  and 
complainant  certain  arbitraries  of  the  Oklahoma  commission. 

The  scale  proposed  by  the  Rock  Island  is  based  upon  the  same 
"abnormality"  of  the  Texas  scale  as  are  the  present  rates,  in  that 
it  is  practically  a  reproduction  of  the  Texas  commission's  fourth- 
class  rate,  which,  as  stated,  is  unusually  narrow  in  its  spread  from 
first  class,  for  distances  up  to  200  miles.  An  advance  of  3  cents 
is  made  for  each  additional  20  miles  up  to  300  miles.  The  other 
classes  are  determined  by  dividing  complainant's  proposed  percent- 
ages first  above  mentioned  into  the  fourth-class  rate.  It  is  said 
the  fourth-class  rate  i.s  selected  as  a  basis  here  as  it  was  in  fixing  the 
:  basis  southbound,  because  it  is  the  most  important  less-than* 
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carload  class.  This  proposed  scale  is  likewise  for  one-line  applica- 
tion, the  Hock  Island  not  favoring  joint  rates  lower  than  the  sum  of 
the  locals,  although  this  carrier  is  agreeable  that  the  Texas  group 
rates  shall  apply  as  maxima.  The  scale  covers  only  the  first  four 
classes,  which,  it  is  contended,  move  the  great  bulk  of  the  jobbers' 
traffic  It  is  said  to  be  higher  than  the  jobbers'  scale,  because  of  the 
comparative  density  of  tonnage  between  Oklahoma  and  Texas  and 
because  of  the  effect  of  alleged  probable  reductions  upon  the  Texas 
rales  which  would  also  be  reflected  in  the  eastern  seaboard  adjustment 
through  Texas  ports.  The  Gulf,  Colorado  &  Santa  Fe  further  fears 
n  protect  from  (lie  Texas  jobbers  and  a  reflection  of  any  reductions 
from  (he  Atlantic  seaboard  to  Texas  in  the  rates  from  St.  Louis  and 
Chicago  to  the  same  territory. 

There  is  further  suggested  in  the  brief  filed  by  the  Oklahoma  Traffic 
Association  a  composite  scale  consisting  of  certain  features  of  each  of 
those  submitted  by  complainants  at  the  hearing,  in  which  the  first- 
class  rates  are  the  same  as  those  proposed  by  this  intervener  at  the 
hearing,  the  oilier  classes  to  be  based  on  the  following  percentages: 


I't-tvi-nhitt-n 100      S4       m       58       4B        48       42       36        31        20 

Two  of  the  above  percentages,  B  and  E,  are  those  proposed  by  com- 
plainant, and  Uiree,  4,  5,  and  A,  are  the  percentages  in  this  inter- 
vener's original  proposed  scale.  These  percentages  are  compared 
willi  the  average  percentage  relation  of  the  class  rates  used  by  the 
Oklahoma  Traffic  Association  in  southwestern  territory  in  arriving 
at  its  scale  and  with  the  Commission's  decisions  hereby  referred  to 
with  the  following  results: 
Con i mission's  decisions: 

ClaPws —    1234BABCDB 

lVrcotitacea 100     85      72      08      49       SO      40      31       20       20 

Average  nf  southwestern  percentages: 

I'envutupM- 100      S3       00       57      48        46       39       33        27        21 

Proposed  in  intervener's  brief: 

IVrceiitncw....  100     84      GO      58      45       48      42      30       31       20 

fallowing  is  a  table  of  comparisons  for  certain  distances  up  to  300 

mill'-'  of  i he  different  scales,  existing  and  proposed,  with  the  present 

rati  >  for  similar  distances  from  Oklahoma  to  Texas  destinations,  to- 

gt-ilii-r  ivilli  averages,  all  being  shown  in  cents  per  100  pounds: 
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17 

V  .                                               _ 

4  - 

1  ■_■ 

4  '..  5 

o* 

41 

34 

i 

28    23 

I) 

■  ■ 

oJ 

34.5 

I 

31.5 

28    24 

2U 

.  \ 

>     7."-    ;** 

47 
47 

44 

45 

36 

31   '  25 

i 

1J 

:           ■   • 

»     ■  ■    i.i 

44 

41 

46 
44 

40 
36 

34   |  23 

38   I  25 

17 

\  .  : 

■ 

•H> 

\ . . 

vx    7.» 

47.5 

;«i 

3S.5 

34 

30 

26 

•»l 

xi 

7J» 

5$ 

CI 

49 

40 

32 

26 

i  ■  . 

■  » 
-.1 

51 

■■■* 

44 

4*> 

i0   1  34    23 

17 

i     •■■              <  _  ■ 

1 

:i 

4!i 

46 

3.S   1  32   :  26 

■21 

l;   ■  .   :  .  : 

.  1 

71 
4.».5 

i     I 

i'!  ■:  ■   .  ;  !  ■  ■.  . 

SS 

40.5 

36 

31 

27 

23 

I  ■'  : .    \.    . . 

75 

5> 

Gl 

A) 

40 

32 

» 

<  <*.  :  ■•  ■  .  -:  .  ■  

:  "  ■.  i  \  ..■*..  » 

M.7 

11.4 

: 

Tr.  ■■   '  •■: 

■.  \      :  . ". 

'2*.  S 

IN.  4  .  24.2  '  17.5 

u.:i 

(,!»■■    •   ;■  ■  r  ■ 

;i  7 

o-  o 

*xi  7 

23  7   19  9  16.5 

]:t  <t 

i:.<  :.  .-.  ■•  ■  ■     : 

'  '  "    "4   '7.  ■ 

i4.  1 

-"' 

I'l-"    •  ■■»  '  "  ■■: 

«  "■  •  ..: 

■J4 

25. 7 

22.9  20.2  17.3 

14.6 

l'r.-.-.-.i*.  r  »■  

>     •    \  '■.  ■»  .v>.  r 

4.1.  1 

:ts.  a 

39.7 

32.3  27.6  22 

i     < 

17.7 

Sincr  tliis  cninjil.-iint  w;i>  inMiuitoil  uofonclants  have  filed  supple- 

li>  to  the  tariff  in  issue,  making  certain  changes  in  rates  by 

';he  Texas  one-line  scale  up  to  215  miles  and  grading  up  to 
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r.Oo  miles.  Complainants  allege  that  should  the  wale  proposed  by 
the  Uoek  Island  he  adopted  it  would  increase  the  rates  on  the  first 
three  clas>es  above  those  now  effective  in  this  supplement,  which  in 
turn  are  much  higher  than  the  rates  which  complainants  ask  to  have 
established. 

Considering  all  of  the  facts  of  record,  we  find  that  the  class  and 
commodity  rates  from  Oklahoma  into  Texas,  as  shown  in  Lcland's 
southwestern  lines  tariff,  series  No.  20,  I.  C.  C.  No.  8IU,  and  supple- 
ments, are  unreasonable  and  unjustly  discriminatory.  The  remaining 
question  is  the  extent  of  this  discrimination. 

The  so-called  Oklahoma  uniform  joblters*  scale  appears  to  have 
originated  in  Kansas  and  later  to  have  been  extended  to  traflie  between 
Oklahoma  and  Kansas.  Oklahoma  and  Arkansas,  Texas  into  Okla- 
homa, and,  as  stated,  for  a  short  time  from  Oklahoma  into  Texas.  No 
1'iinvincing  reason  has  been  advanced  for  withdrawal  of  these  rates 
from  Oklahoma  into  Texas,  and  no  evidence  has  been  submitted 
that  thev  were  unremunerative  to  the  carriers.  Neither  does  the 
prc-i  lit  rerord  warrant  the  Commission  in  sanctioning  the  correction 
of  the  general  rate  adjustment  l>etween  Oklahoma  and  Texas  by  an 
inerea>c  alone  in  the  northbound  rates  on  the  first  four  cla.-ses.  as  de- 
fendants sng:'f<t.  We  feel,  however,  inasmuch  as  a  revision  is  asked 
on  all  the  elasse-  on  basis  of  the  jobliers*  scale  effective  on  the  first  four 
•  ■Ia-M-s  northbound,  with  changes  in  the  other  classes  to  preserve  their 
proper  relation  thereto  and  with  corresponding  reductions  on  all 
rlas-es  beyond  its  present  mileage,  that  the  resulting  adjustment  would 
Im*  -omewhat  low  for  application  between  these  states.  We  are  not 
disposed  to  decrease  the  revenues  of  the  carriers  on  this  traffic,  nor,  on 
the  other  hand,  to  sanction  any  material  advance  in  that  revenue,  bu* 
rath  t  to  establish  a  scale  for  application  between  the  states  which  will 
\  ii  M  substantially  the  same  return  as  the  present  rates.  This  neces- 
sarily mean<  >ome  increase  in  the  northbound  rates  on  the  first  four 
rl;i  r<  a nd  such  decrease  on  the  remaining  classes  northbound  and  on 
ail  <h--es  MiniMiotmd  as  will  preserve  the  necessary  balance. 

In  working  out  a  satisfactory  and  just  scale,  there  doubtless  are 
i:i:.i  y  f:nts  within  the  knowledge  and  experience  of  the  respective 
parties  to  this  complaint  Waring  upon  local  conditions  and  require- 
m«  :.t«  in  this  general  territory,  which  arc  not  a  part  of  the  present 
p  rord.  but  the  knowledge  of  which,  the  general  basis  or  level  of  the 
f'liun-  rates  once  determined  by  the  Commission,  would  be  of  aid  in 
an  expeditious  handling  of  the  matters  presented.  This  observation 
i-  p-irti  "ilarly  pertinent  to  the  commodity-rate  adjustment,  which 
im;>t  be  dealt  with  according  to  the  transportation  conditions  between 
*pei  iiic  point*,  aid  to  the  panhandle,  where  different  conditions  pre- 
\.nl  from  the  condition*  obtaining  in  the  remainder  of  the  state  of 
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Texas.  Differential  territory  must  be  lined  up  and  suitable  arbi- 
traries  established  for  hauls  over  more  than  one  line.  We  have  there- 
fore thought  it  proper  and  expedient  to  extend  the  opportunity  to 
the  respective  parties  to  submit,  after  conference  with  each  other,  a 
proposed  basis  in  accordance  with  the  views  herein  expressed  to  the 
Commission  for  its  consideration.  We  are  also  prompted  somewhat 
to  this  course  by  a  suggestion  of  one  of  the  parties  complainant,  that 
with  fifth  class  and  class  A  on  a  proper  basis,  many  commodity  rates 
can  perhaps  be  dispensed  with. 

It  is  our  view  that  a  mileage  scale  should  be  used  up  to  300  miles 
and  that  grouping  beyond  that  distance,  if  thought  advisable  by  the 
parties,  should  comprehend  groups  in  Oklahoma  as  well  as  in  Texas. 

We  shall  leave  the  case  open  until  October  1, 1912,  at  the  expiration 

of  which  period  we  shall  further  proceed  with  a  view  to  making  a 

definite  order. 
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No.  8446. 

MEDFORD  TRAFFIC  BUREAU 

v. 
SOUTHERN  PACIFIC  COMPANY. 


Submitted  January  25,  1911.    Decided  June  8,  1912. 


Defendant's  present  class  rates  for  the  transportation  of  traffic  In  classes  1  to  4, 
inclusive,  from  Medford.  Oreg.,  to  certain  designated  stations  in  California, 
found  to  be  unreasonable,  and  lower  maximum  rates  prescribed  for  the 

future. 

W.  II.  McCune  for  complainant. 

P.  F.  Dunne,  W.  D.  Fenton,  and  F.  C.  DtUard  for  defendant 

Report  of  the  Commission. 

Lane,  Commissioner: 

Complainant  assails  as  excessive,  unjust,  unreasonable,  and  dis- 
criminatory the  class  rates,  classes  1  to  4,  inclusive,  applied  by  the 
defendant  to  traffic  moving  from  Medford,  Oreg.,  to  certain  desig- 
nated stations  in  California. 

Medford  is  located  on  the  main  line  of  the  Southern  Pacific,  829 
miles  south  of  Portland,  Oreg.,  and  353  miles  north  of  Sacramento, 
Cal.  It  is  a  city  of  about  9,000  population,  and  is  situated  in  a  sec- 
tion of  country  devoted  largely  to  fruit  growing,  live-stock  raising, 
and  mining.  In  recent  years  it  has  sought  to  become  a  jobbing  center, 
especially  for  the  California  points  here  in  question. 

The  rates  specifically  attacked  by  complainant  are  stated  in  the 
following  table: 


From  Merjfurd  Oreg.,  to— 


CImi  mots  pm  100  pooods. 


Distant*. 


I    Hilt*. 

If  rr.»  '  p/<.  r.t! ;  47 

K:  i::.:i"  u-i.  '  "*! £1 

A.-»*.  <"a| •  M 

M.»».!a/u*.  '  .ii 09 

«,*rpl>  <  J kl 

K.l £»•■•» «•>■:.  «  J HH 

V.  eoJ .  <  'jd *a 

r^vtu'j.  <%aj ]«»'» 

l»uzL.r:.uir.  '*! I'M 
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I 


1 

3 

3 

Cents. 

Cents. 

Cenu. 

40 

» 

33 

41 

30 

S3 

44 

00 

36 

40 

44 

40 

63 

00 

40 

00 

53 

40 

<3 

SO 

00 

W 

50 

03 

• 

00 

01 
49 
40 


TBI 


1'ri 
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Thh  rt-.e?  :.•<::. f.'i  are  c:i_:.:r.:.:::rL5  :£  IciaL  rsii-e?  x:»  lug  ir:»n  the 

:y--J.V*:y  -IT.fr  !>er.v*e;.  the  Slilr  of  OreC'.I.  £li£  lie  SIX!*-  of  GLilf.iTLli. 

■.  /:-  *z  •*  \.—'.:.'z  yy.z.\.  In  o:her  w.;.rl~.  tie  ri;:es  are  muat  lj  of 
r-te-  fro;;,  Me'if'.r^  to  the  stai*  line  o^i  raus  from  tie  stai*  Line  u» 
the  dev.;j.&:;o:-  jj'Az.ir.. 

Yr ■■.::.  Me-ifori  to  the  ■r.ite  line  the  class  rates  fron.  £rat  xo  f  .'^ri. 
ir.?.^^.  Lre.  :n  cfcr.ts  per  10 J  pm-is.  as  follows: 

C".b*s i  2  o  4 

X.dw*7    ____      v« 


2T-         21 


Frc:^  the  ?:tate  line  to  the  points  in  quest:-:>n  the  rate?.,  -with  the 
■ihsia:.-  ■:.-  ui  ;  .",:..::- a t-;]v  stated,  are  as  fellows: 


Ciass  n.^-*  jht  I'.K  ;o:=.:jw 


*  ■  •  ^» 


_'.'..»/.       Ora:*.      iTffc:/.       Oral/.       i"rv;. 

i  T  T  * 


:  — =  .    -  a 

•.»  :■-■-.  ■_  — . 
■;.  Ci. 

^u. j-r.  Cj.. 


.4 


■»*. 


_^> 


:-4 


33 


Rates  from  Medford  are  asked  for  a-  -In»v»-!!  in  the  following  table: 


From  Ife-Jf-r.:.  *  t  z..  to— 


v   .     ..:.v  :..L-i 

\   .  v'.i.  .  .      .  -  -  . 

v  .".: 

■»  .v.:.  ^.'.ii. 


V  V 


I  ..I. 


Vi*: 

Class 

r^'.rs  ;* 

r  HO  pout  is. 

•is  of. 

■v.*. 

1       i 

2 

S 

A 

M. 

CtTlS*. 

CcM*. 

GrRff. 

Owu. 

47 

2$ 

J4 

20 

IT 

oU 

"J.i 

21 

IS 

:.♦*• 

:*-• 

•  i 

«w 

It 

(>• 

3'i 

;»m 

25 

21 

m 

41   1 

.Vil 

29 

25 

M 

42 

,4»"i 

29 

25 

":; 

43 

SO 

2* 

]"". 

4'. 

:« 

32 

27 

!_■•: 

4> 

41 

34 

29 

>Vv  purposes  of  I'ompari-on  complainant  refers  to  rates  applied 
■»  /.cCeiulant  m»ui!i  from  Portland,  Oreg.,  and  north  from  Saora- 
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mento,  Cal.,  to  points  on  its  main  line  of  approximately  the  same 
distances  as  the  points  in  question  from  Medford,  as  follows: 


From  Portland  to  points  south. 


From  Sacramento  to  points  north. 


Distance. 

Class  rates  pur  1(a)  pounds. 

1 
Distance. 

1 

2 

3 

«    i 

MUe$ 

1 
Cent*.      Cent*. 

Cent*. 

Cent*.  ' 

.    MUtM. 

4* 

24 

21 

18 

16    . 

■    47 

51 

24 

21 

18 

16    i 

1            « 

68 

26 

24 

21 

»    | 

63 

07 

28 

25 

22 

20 

60 

80 

28 

25 

22 

20    | 

78 

m 

29 

27 

24 

23    i 

i 

80 

92 

32 

29 

26 

25 

i           96 

100 

40 

37 

33 

30 

105 

118 

46 

41 

38 

34    : 

i          118 

i 

Gass  rat**  per  100  pounds. 


Cenu. 
21 
21 
22 
22 
26 
31 
84 
40 
45 


Cents. 
19 
19 
20 
20 
25 
29 
82 
37 
40 


Ctnti, 
17 
17 
18 
18 
21* 
24* 
27* 

32* 
34| 


Gmtt. 
15 
18 
16 
16 
20* 
22* 
»* 
28* 
»* 


Defendant's  rates  in  the  state  of  Oregon  are  on  a  higher  basis 
than  the  rates  for  substantially  the  same  distances  in  the  state  of 
California.  From  Ashland,  Oreg.,  to  the  Oregon-California  line,  a 
distance  of  25  miles,  the  class  rates,  first  to  fourth,  are  27,  24,  20,  and 
IT  cents  per  100  pounds,  whereas  from  the  Oregon-California  line 
to  Montague,  Cal.,  a  distance  of  28  miles,  the  class  rates,  first  to 
fourth,  are  17,  16,  15,  and  14  cents  per  100  pounds.  From  Medford 
to  the  state  line,  a  distance  of  ,38  miles,  the  class  rates,  first  to  fourth, 
are  32,  28,  25,  and  21  cents  per  100  pounds,  whereas  from  the  state 
line  to  Gazelle,  Cal.,  a  distance  of  43  miles,  the  class  rates,  first  to 
fourth,  are  24,  22,  20,  and  18  cents  per  100  pounds.  Other  illus- 
trations of  similar  character  are  shown. 

Defendant  contends  that  the  rates  referred  to  from  Portland  and 
Sacramento  to  points  on  its  main  line  are  controlled  by  water  com- 
petition and  are  therefore  unduly  low.  In  view  thereof,  and  for 
purposes  of  further  comparison,  complainant  refers  to  rates  applied 
by  defendant  between  other  points  on  its  lines  for  approximately 
similar  distances  as  the  points  from  Portland  and  Sacramento,  ap- 
parently not  influenced  by  water  competition.  The  following  are 
examples:  From  Suisun,  Cal.,  to  Calistoga,  Cal.,  a  distance  of  47 
miles,  the  class  rates,  first  to  fourth,  are  25,  18,  15,  and  13  cents  per 
100  pounds;  from  Xapa  Junction,  Cal.,  to  Santa  Rosa,  Cal.,  a  dis- 
tance of  37  miles,  the  class  rates,  first  to  fourth,  are  25,  18,  15,  and 
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13  cents  per  100  pounds.    Other  illustrations  of  a  similar  character 
are  also  referred  to  in  this  connection. 


From— 


To— 


Stockton,  Cal Salinas,  Cal . . . 

San  Jo.se, Cal Arbucklc  Cal. 

Lathrop  Cal Orville  Cal... 

do 

Salinas,  Cal. .. 
Laihrop  Cal.. 


Stockton.  Cal 

San  Frandsoo.  C.tl 
Fresno  Cal 


Distance. 


Miles. 
198 
179 
135 
126 
118 
113 


Class  rate*  per  1W  fxmeds. 


Cent*. 
48 
48 
42 
42 
34 
46 


Cent*. 
44 
42 
38 
38 
32 
44 


Omts.     Cert*. 

»  ;* 

39  :  £- 

35  *J 

25  J. 

29  £. 

41  3< 


Further  comparisons  are  made  of  certain  of  the  rates  complained 
of  and  of  those  asked  for,  with  rates  out  of  Spokane.  Wash.,  and 
Boise,  Idaho,  via  the  Great  Northern,  the  Northern  Pacific,  the 
Oregon  Railroad  &  Navigation,  and  Oregon  Short  Line  railways. 
as  shown  in  the  following  table: 


>!•    imn/ 

Spokane  imtag 

Rates- 

Dis- 
tance. 

V  11153 

iuivj  |;vi    ivj  ^sv/uiivju?. 

Dis- 
tance. 

Class  rates  per  100  pounds. 

l 

Cents. 

•> 

Cent*. 

3 

4 

1 

3      |      4 

Milt*. 

Cents. 

Cent*. 

Mile* 

Cents. 

Cent*.  |  Cent*.  .  Cemi 

GREAT  NORTHERN*. 

1 

Complained  of 

47 
47 

40 
2* 

35 
24 

32 
20 

27 
17 

51 
46 

25 
25 

22 
22 

20 
20 

15 

NORTHERN  FACDTC. 

50 
60 

25 
25 

22 
22 

20 
20 

IS 

OREGON  RAILROAD  *  V4T1- 

Complained  of 

Asked  for ; 

81 
81 

50 
41 

50 
35 

45 

29 

39 
25 

I 

|         70 

25 

OAT 

22 

ION. 

20            IS 

i 

OR 

iOON  ? 

TOBT  LOTS. 

i 

79 

38 

32 

27 

a 

From  Portland,  Oreg.,  to  Sacramento  and  San  Francisco  the  class 
rates,  first  to  fourth,  inclusive,  in  cents  per  100  pounds  are  as  fol- 
lows: 


To  Sacramento— 

Class 1  2 

Rate 60  47* 

To  San  Francisco — 

Class.  __„     1  2 

Rate 51  41 


3 

45 

a 

41 


4 

4 

41 


«Laa 
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The  rates  complained  of  from  Medford  to  most  of  the  points  in 
question,  for  the  short  distance  to  which  they  ar">ply,  are  considerably 
greater  than  the  rates  applicable  to  the  same  classes  for  the  very 
much  longer  distances  from  Portland  to  Sacramento  and  San  Fran- 
cisco. 

From  Portland  to  the  California  points  here  in  question  the 
class  rates,  first  to  fourth,  in  cents  per  100  pounds  are  shown  in 
the  following  table: 


From  I'jrHand.  Orcg..  to— 


Horubrook.  Cal. 
Kid -ii.tthon,  Cal 

Acer  I  al 

Montague,  Cal.. 
r.aitlle,  Cal.... 
JMpewoo*!,  Cal. 

WwnI.  Cal 

Sisson,  Cal 

Dunsmuir,  Cal. 


Clas  raUs  pw  100  pound*. 


Distance. 

1 

2 

3 

4 

Mile$. 

CenU. 

Genu. 

On/*. 

OtnU. 

376 

141 

122 

114 

108 

3V) 

142 

123 

114 

104 

385 

145 

120 

117 

100 

335 

150 

131 

122 

111 

410 

157 

137 

127 

115 

417 

1G1 

140 

130 

118 

422 

164 

143 

132 

no 

434 

1G4 

142} 
137$ 

130 

120 

449 

150 

136 

116 

Reference  is  made  to  class  rates,  first  to  fourth,  inclusive,  estab- 
lished by  the  railroad  commissions  of  the  states  of  Illinois,  Iowa,  and 
Minnesota. 

ILLINOIS. 


DUtanoa,  mlka. 

Clan  rata  per  100  pounds. 

1 

2 

3 

4 

50 

OtnU. 
23.3 
24.8 
27.8 
30.8 
33.8 

OtnU. 
18.8 
20.3 
23.3 
24.8 
20.3 

OtnU. 
15. 8 
17.3 
10 
10.0 
20.8 

OenU, 
11.2 

«> 

12 

w 

13.5 

100 

15 

120 

10.2 

IOWA. 

MINNESOTA. 

3) , 

»o , 

V) , 

100 , 

120 , 


50 

20 

20.8 

22.4 

24 

27.2 

17 

17.7 

10 

20.4 

22.4 

12.3 
13.9 
14.0 
10 

17.4 

10 

«) 

10.4 

M 

11.2 

)(*) 

12 

1JU 

13.3 

30.82 

17.35 

10.41 

22.78 

18.18 

15.10 

26.70 

22.25 

17.80 

30.02 

25.52 

20.41 

34.64 

28.78 

23.02 

ass 

11.30 
13.36 
15.31 
17.27 


It  is  contended  that  defendant's  rate  adjustment  for  traffic  crossing 
the  Oregon-California  line  is  abnormal  and  unreasonable  in  that  the 
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state  line  is  used  as  a  basing  point.  It  is  insisted  that  the  rates 
should  be  adjusted  td  a  scale  of  through  mileage  without  regard  to 
the  state  line  at  which  there  is  no  trade  center  or  even  a  station.  In 
other  words,  it  is  objected  £hat  the  rate  structure  involves  two  scales 
of  rates,  one  on  each  side  of  the  state  line,  which  widely  differ  in  the 
rates  applied  for  substantially  the  same  distances.  For  instance,  on 
the  California  side  the  first  graduation  for  a  distance  of  5  miles  is 
5  cents  per  100  pounds,  first  class,  and  on  the  Oregon  side  the  first 
graduation  for  a  distance  of  5  miles  is  14  cents  per  100  pounds,  first 
class.  It  is  claimed  that  the  transportation  conditions  are  practically 
the  same  on  both  sides  of  the  line,  or  that  they  are,  at  most,  not  suffi- 
ciently different  to  justify  the  difference  in  the  rates.  For  compari- 
son, in  this  respect,  reference  is  made  to  state  line  situations  on  the 
Southern  Pacific  lines  and  on  other  railways,  all  of  which  tend  to 
support  the  complainant's  contention  that  state  lines  do  not  in  them- 
selves furnish  any  reasonable  excuse  for  their  use  as  basing  points, 
with  which  contention  we  agree. 

We  are  also  given  the  benefit  of  a  large  amount  of  other  data 
respecting  the  capitalization  scheme  of  the  defendant  company,  com- 
parison of  earnings  and  expenses  of  the  defendant  with  those  of 
other  roads,  tables  of  ton-mile  earnings,  and  the  estimated  cost  of 
reproduction  of  the  lines  of  the  Southern  Pacific  in  Oregon. 

The  rates  complained  of  are  defended  chiefly  on  the  ground  of 
the  heavy  grades  and  sharp  curves  incident  to  that  part  of  defend- 
ant's line  between  Med  ford  and  Dunsmuir.  Medford  is  located  at  an 
elevation  of  about  1,400  feet,  approximately  30  miles  north  of  the 
highest  point  of  the  Siskiyou  Mountains.  South  of  Medford  de- 
fendant's railway  rises  at  a  heavy  grade  to  the  summit  of  the  moun- 
tains, an  elevation  of  4,135  feet.  From  Ashland,  a  point  12  miles 
south  of  Medford,  to  the  highest  point  of  the  mountains  the  grade  is 
exceedingly  heavy,  the  maximum  being,  as  before  stated,  174.24  feet 
to  the  mile,  or  3.3  per  cent.  Helper  engines  are  required  for  heavily 
loaded  freight  trains  in  order  to  overcome  this  grade. 

A  witness  for  the  defendant  testified  that  the  cost  of  maintenance 
and  transportation  as  to  any  particular  portion  of  the  company's 
line  is  not  charged  against  any  specific  traffic,  with  respect  to  its 
character  or  point  of  origin  or  destination,  but  is  represented  in  the 
general  cost  of  moving  all  traffic.  Heavy  grades  are  encountered  in 
moving  northbound  traffic  over  the  mountains,  as  well  as  traffic  south- 
bound. There  is,  indeed,  no  material  difference  in  this  respect  as 
between  like  distances  on  either  side  of  the  mountains;  yet  from 
Zuleka,  CaL,  to  the  state  line,  a  distance  of  8  miles  of  ascending  grade. 
the  rates,  first  to  fourth  classes,  are  6,  6,  6,  and  5  cents  per  100  pounds, 
while  from  the  state  line  to  Siskiyou,  a  distance  of  8  miles  of  the  same 
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degree  of  ascending  grade,  the  rates,  first  to  fourth  classes,  are  16, 
14,  11,  and  10  cents  per  100  pounds.  Other  illustrations  are  given, 
all  of  which  are  opposed  to  defendant's  theory  that  the  steepness  of 
grade  controls  the  rates  complained  of.  It  is  well  to  observe  in  this 
connection  also  the  fact  that  three-fourths  of  the  tonnage  that  crosses 
these  mountains  is  through  traffic,  which  moves  under  much  lower 
rates  than  the  rates  here  in  question. 

After  full  hearing  and  consideration  we  find  the  rates  existing  over 
defendant's  line  from  Medford  to  the  points  of  destination  named  to 
be  unreasonable,  and  an  order  will  be  issued  directing  the  defendant  to 
file  and  publish  rates,  not  exceeding  the  following,  on  the  four  classes 
specified : 


From  Medford,  Oreg.,  to— 


Hornbrook,  Cal »* 

Klamathon,  Cal 

Ager,  Cal 

Montague,  Cal 

Gaxelle,  Cal 

Edgewood.  Cal 

Weed,  Cal 

Stoon,  Cal 

Dunsmuir,  Cal 

23  La  a 


Class  ratal  par  100  pounds. 


Gmts. 
28 
10 
32 
37 
43 
48 
48 

a 

88 


Gntff. 
23 
26 
27 
31 


40 
44 

48 


Onils. 
21 
23 
24 
28 
32 
38 


44 


17 
18 
18 


CASES  DISPOSED  OP  BY  THE  COMMISSION  WITHOUT  PRINTED 
REPORT  DURING  THE  TIME  COVERED  BY.THIS  VOLUME, 


1380.  Elk  Coal  Company  v.  Coal  &  Coke  Railway  Company. 
Car  distribution  at  complainant's  mines  in  Turner  and  Queen  Shoals, 
W.  Va.  John  W.  Hallihan  for  complainant.  Geo.  E.  Price  and 
Bwkner  Cl<iy  for  defendant.  March  18,  1912.  Dismissed  for  want 
of  prosecution. 

2!>sr>.  SiwDhKLAND  Bros.  Company  v.  Atlantic  Northern  & 
SomiERN  Railway  Company  kt  al.  Rates  on  sand  from  pits  located 
along  the  Platte  River  in  Nebraska  to  Elkhorn  and  Kimballton, 
Iowa.  C.  E.  Childe  for  complainant.  M.  L.  Bell,  Eds  on  Rich,  and 
James  E.  Kelby  for  defendants.  April  5,  1912.  Transferred  to 
Special  Reparation  Docket  for  adjustment. 

31G1.  In  the  Matter  of  Warehousing  at  Baltimore,  Md.  Free 
storage  granted  to  Union  Sulphur  Co.  and  Clarence  II.  Cottam  with- 
out tariff  provision  by  the  B.  &  O.  R.  R.  Co.  Wm.  A.  Parker  for 
B.  &  O.  R.  R.  Co.    March  18,  1912.    Order  vacated  and  set  aside. 

3849.  Robinson  Clay  Product  Company  v.  Pennsylvania  Com- 
pany et  al.  Rates  on  fire  brick  from  Parral,  Ohio,  to  Midland  and 
Wingham,  Out.,  Canada.  Alrin  Hill  for  complainant.  Squire,  San- 
ders c(*  Dempsey,  Ira  W.  Gantt,  S.  77.  Tolles,  and  Chas.  M.  Buss  for 
defendants.    April  1, 1912.    Dismissed  on  motion  of  complainant. 

3875.  Carstensen  &  Anson  v.  Pennsylvania  Railroad  Company 
et  al.  Merchandise  rates  from  Atlantic  seaboard  points  to  Salt 
Lake  City,  Utah.  S.  Crawford  Ross  and  Collitt  &  Hutchinson  for  com- 
plainant. A\  77.  Loomis,  F.  C.  Dillard,  P.  L.  Williams,  H.  A.  Tay- 
lor. T.  77.  Burgess,  Henry  Wolf  Bikle,  Geo.  Stuart  Patterson,  TPiik 
Ellis,  O.  E.  Butterfield,  Clyde  Brown,  C.  C.  Wright,  E.  M.  Hyter, 
Chas.  Heehner,  Edw.  D.  Bobbins^  Wm.  C.  Coleman,  A.  P.  Humburg, 
John  II.  Clark,  Robt.  Dunlap,  T.  J.  Norton,  R.  B.  Scott,  E.  N.  Clarke, 
A.  C.  Campbell,  and  John  B.  Kerr  for  defendants.    December  1, 

1911.  Refund  to  be  made  in  accordance  with  report  and  order  in 
Xos.  BfifiO  and  3f»f>l  and  report  thereof  made  to  the  Commission. 

1030.  Star  Mill  &  Elevator  Company  v.  Missouri,  Kansas  A 
Texas  Railway  Company  et  al.  Rates  on  bulk  corn  from  Broken 
Arrow,  Okla.,  to  Amarillo,  Tex.  D.  D.  Dewing  for  complainant. 
W.  F.  Dickinson  and  Wallace  T.  Hughes  for  defendants.    May  7, 

1912.  Dismissed  on  motion  of  complainant. 
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4115.  Galligher  Machinery  Company  bt  al.  v.  Dbhtb  A  Bid 
Grande  Railroad  Company  et  al.  Merchandise  rates  from  eastern 
points  to  Salt  Lake  City,  Utah,  and  Portland  and  Victor,  Cola  G.  M. 
Stephen  for  complainant  E.  N.  Clarke  by  L.  T.  Wilcox,  W.  F.  Dick- 
inson, W.  T.  Hughes,  R.  B.  Scott,  G.  H.  Crosby,  D.  L.  Meyer*,  A.  P. 
Humburg,  F.  C.  DiUard,  H.  C.  Scandrett,  C.  C.  Wright,  and  Jame$ 
Stillwell  for  defendants.  December  1,  1911.  Refund  to  be  made  in 
accordance  with  report  and  order  in  Nos.  3660  and  8661  and  report 
thereof  made  to  the  Commission. 

4118.  Gleason  Mercantile  Company  et  al.  u.  Chicago,  Burling- 
ton &  Quincy  Railroad  Company.  Merchandise  rates  from  Atlantic 
seaboard  points  to  Cheyenne,  Wyo.  April  1,  1912.  Dismissed  for 
want  of  prosecution. 

4155.  Louisville  Coal  &  Coke  Company  et  al.  v.  Norfolk  £ 
Western  Railway  Company  et  al.  Rates  on  coal  from  Pocahontas, 
Tug  River  and  Thacker  districts,  W.  Va.,  to  Toledo  and  Sandusky, 
Ohio,  when  for  use  in  bunkers  on  lake  vessels.  Wm.  A.  Glasgow,  /r.,  for 
complainants.  R.  Walton  MoX>re,  H.  Q.  Wasson,  and  A.  P.  Burgwm 
for  defendants.    April  5, 1912.   Dismissed  on  motion  of  complainant 

4166.  Abingdon  Mills  v.  Southern  Railway  Company  wr  al» 
Rates  on  cotton  duck  from  Huntsville,  Ala.,  to  Spokane,  Wash. 
M.  P.  Callaway  for  S.  Ry.  Co.  and  M.  &  O.  R.  R.  Co.  April  8, 1915. 
Dismissed  for  want  of  prosecution.  ' 

4186.  Portland  Chamber  of  Commerce  v.  Oregon  Shobt  Lamb 
Railroad  Company.  Class  and  commodity  rates  from  Huntington, 
Oreg.,  to  stations  east  and  west  thereof  on  defendant  line.  TeaUj 
Minor  &  Wimfree  for  complainant.  F.  C,  DtUard  and  P.  L. 
Williams  for  defendant.  April  1,  1912.  Dismissed  on  motion  of 
complainant. 

4253.  I.  H.  Kent  Company  v.  Southern  Pacific  Company.  Bates 
on  comb  honey  from  Fallon,  Nev.,  to  San  Francisco,  CaL  IT.  P. 
Seeds  for  complainant.  H.  A.  Scandrett  and  C.  W.  Durbroto  for 
defendant.  March  22,  1912.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

4276.  Windsor  Milling  &  Elevator  Company  v.  Colokado  ft 
Southern  Railway  Company  et  al.  Rates  on  flour  from  Windsor, 
Colo.,  to  Globe,  Ariz.  James  E.  O'Connor  tor  complainant.  April 
4,  1912.    Transferred  to  Special  Reparation  Docket  for  adjustment 

4396.  Page  &  Son,  inc.,  v.  Southern  Pacific  Company.  Refrig- 
eration charge  on  shipment  of  oranges  from  Pomona,  Cal.,  to  Port* 
land,  Oreg.  Kenneth  L.  Fenton  for  defendant.  May  18, 1912.  Dis» 
missed  for  want  of  prosecution. 

4404.  H.  L.  Edwards  &  Company  v.  Chicago,  Rook  Imlaxd  ft 
Pacific  Railway  Company  et  al.    Cotton  from  Stuart,  Okhu,  to 
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Galveston,  Tex.,  compressed  at  Shawnee,  Okla.  M.  /.  Dowlin  and 
W.  F.  Dickinson  for  defendants.  April  1, 1912.  Dismissed  for  want 
of  prosecution. 

444Jl>.  Butler  Bros.  v.  Chicago  Great  Western  Railway  Com- 
pany et  al.  Rates  on  woodenware  to  Jersey  City,  N.  J.,  from  Min- 
neapolis, Minn.  Chas.  E.  Bryant  for  complainant.  May  7,  1912. 
Dismissed.     Straight  overcharge  of  $50.70  refunded. 

4445.  Gager  Lime  A  Manufacturing  Company  v.  Nashville, 
Chattanooga  &  St.  Louis  Railway  et  al.  Rates  on  ground  lime- 
stone from  Sherwood,  Tenn.,  to  Rogers,  S.  C,  and  Buford,  Ga. 
Arthur  B.  Hayes  for  complainant.  R.  Walton  Moore  for  defendants. 
April  1,  1912.    Dismissed  on  motion  of  complainant. 

440G.  Anaconda  Copper  Mining  Company  r.  Lehigh  Valley 
Railroad  Company  et  al.  Misrouting  shipment  of  horseshoes  from 
Catasauqua,  Pa.,  to  Joliet,  111.  /.  E.  Ingram  for  complainant.  D.  P. 
Cotvull  for  M  C.  R.  R.  Co.  May  13,  1912.  Misrouting  admitted. 
Overcharge  of  $106.11  refunded. 

4544.  Crane  A  MacMahon,  Inc.,  v.  Toledo  A  Ohio  Central 
Railway  Company  et  al.  Rates  on  bent  felloes  in  the  rough  from 
St.  Marys,  Ohio,  to  Dubuque,  Iowa.  D.  P.  Vonnell  for  defendants. 
April  1,  1912.     Dismissed  for  want  of  prosecution. 

4545.  Virginia-Carolina  Chemical  Company  v.  Louisville  A 
Nashville  Railroad  Company  et  al.  Rates  on  phosphate  rock  from 
Mt.  Pleasant,  Tenn.,  district  and  Gordansburg,  Tenn.,  to  Staunton, 
Va.  //.  W.  B.  Glover  for  complainant.  J.  E.  Crosland  for  defend- 
ants. May  7,  1912.  Dismissed.  Complainant  satisfied  by  Fourth 
Section  Order  No.  971. 

4554.  National  Coal  Company  v.  Baltimore  A  Ohio  Railroad 
Company.  Distribution  of  cars  for  coal  at  complainant's  mine  in 
Guernesey  Co.,  Ohio.  March  18, 1912.  Dismissed  for  want  of  prose- 
cution. 

45G0.  Riverside  Mills  v.  Southern  Railway  Company.  Rates 
on  cotton  linters  from  Meridian,  Miss.,  to  Augusta,  Ga.  R.  J.  South- 
all  for  complainant.  C.  B.  Northrop  for  defendant.  April  15, 1912. 
Transferred  to  Special  Reparation  Docket  for  adjustment 

4<>i>.'i.  Winter  s  Metallic  Paint  Company  v.  Chicago  A  Eastern 
Illinois  Railroad  Company.  Refusal  to  furnish  cars  for  the  trans- 
portation of  coal  from  Jackson  Hill,  Ind.,  to  Iron  Ridge,  Wis.  Carle 
Whitehead  and  A.  L.  Yogi  for  complainant.  Fred  H.  Wood  and 
C.  B.  Cardy  for  defendants.  May  7,  1912.  Dismissed  motion  of 
complainant. 

4<vi4.  Gager  Lime  A  Manufacturing  Company  v.  Nashville, 
Chattanooga  A  St.  Louis  Railway  et  al.  Rates  on  lime  from 
Sherwood,  Tenn.,  to  Burgaw,  N.  C.    Arthur  B.  Hayes  for  complain- 
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REPARATION  CARES  DISPOSED  OF  BY  THE  COMMISSION  IN 
FORMAL  BUT  UNREPORTED  DECISIONS  DURING  THE  TIME 
COVERED  BY  THIS  VOLUME. 


4111  (U.  R.  No.  551).  Reynolds-Davis  &  Company  v.  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  et  al. — No.  4123. 
Same  ?>.  Fort  Smith  &  Western  Railroad  Company  et  al. — Un- 
reasonable rate  on  small-arms  ammunition  from  Kings  Mills,  Ohio, 
to  Fort  Smith,  Ark.  Ben  D.  Kimpel  for  complainant  Henry  Q. 
Ilerbel  and  J.  J.  Gibson  for  defendants.  March  11,  1912.  Repara- 
tion awarded  for  (total)  $43.52. 

4321  (U.  R.  No.  552).  Albert  Miller  &  Company  v.  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company  et  al. — Misin- 
terpretation of  tariff  on  potatoes  from  Lockport,  La.,  to  Fort  Wayne, 
Ind.  J.  E.  Robinson  for  complainant.  C.  W.  Owens,  II.  A.  Scand- 
rett,  A.  P.  Humburg  and  James  Stittwell  for  defendants.  March  21, 
1912.     Complaint  dismissed. 

2445  (U.  R.  No.  553).  Idaho  Lime  Company  v.  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  et  al. — Unreasonable  rate  on 
cement  plaster  from  Medicine  Lodge,  Kans.,  to  Spokane,  Wash. 
D.  E.  Twitchell  for  complainant.  John  F.  Reilly  for  defendants. 
April  1,  1912.    Reparation  awarded  for  $228.80. 

3855  (U.  R.  No.  554).  Franke  Grain  Company  v.  Lake  Shore 
&  Michigan  Southern  Railway  Company  et  al. — Alleged  unrea- 
sonable rate  on  baled  hay  from  Eaton  Rapids,  Mich.,  to  Lac  du 
Flamlwau,  Wis.,  via  alternative  route.  George  A.  Sckroeder  for 
complainant.  C.  C.  Wright  for  Chicago  A  North  Western  Railway 
Company.     April  8,  1912.    Complaint  dismissed. 

3902  (V.  R.  No.  555).  Virginia-Carolina  Chemical  Company  v. 
Southern  Railway  Company  et  al. — Alleged  unreasonable  rate 
on  acid  phosphate  from  Charleston,  S.  C,  to  Shreveport,  La. 
H.  W.  If.  Glover  for  complainant.  C.  B.  Northrop  for  defendants. 
April  1.  1912.    Complaint  dismissed. 

39K0  (lT.  R.  No.  556).  De  Camp  Fuel  Company  v.  Chicago,  Mil- 
waikf.e  &  St.  Paul  Railway  Company. — Unreasonable  rate  on 
coal  from  Rock  Island,  111.,  to  Sioux  City,  Iowa.  Lewis  dk  Rice 
for  complainant  William  Ellis  for  defendant  April  8, 1912.  Rep- 
aration awarded  for  $1,084.78. 
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rl        "~   7.    ."-    v       "  •■-.— irs-.-c  Iir:>-  W:£K5  •-.  Alabama  Great 

f  .  .  ^_i_  7. _.:_::  ^j  '_  iCr^j^  zi  ±2. — "Ti^t'ir'iiiable  rate  on  arehi- 
"-  "  *.  ■-"::■  .  :.L"_Li>-ri-  Ti^r...  :■:  Ne"*  Iberia.  La.  Arthur 
IS'  ■    *        ■  ;   .  zll~-     17    ~r.:-z.  H.  J.  Snndrett  an»l 

.     .  •  *     :•:   itf-ri  :i-"-=.     Arril  1,  1912.     Reparation 

t.t       7    7  :"r      2*Izl:ti  Ltxiee  Gimpany  v.  Louisiana  £ 

.-_i.:      ■-  "..■  r       lcf^vt  rr  ii- — U-r-rs^oLable  rate  on  vellow- 

:   :  -  ••::..       :--   :    Li     ::  "K"il:i:«.  >Vcr.     Gtorce  McBlair 

:   :  - ..     .    ■      _:     -    __".^. '..'.".  i".  /V.-:.->*#.  and  William  Grav 

:  t    ■•:--      :  i      _-.-:■     1    1-L1     TirZiriTi:::  awarded  for  $"22. SO. 

t.  ""      7.      -".  >LZ^3    "^"LsTESN    PORTLAND    CEMENT    Q'M- 

7  . .--_  I.  •>  .u.  7I^:--_-.i  k  7^T'»  Railway  Company  et  al. — Un- 
r-.-r  -   :■.  :t     :    >_-::_:  fr>—  Mil  Ir-i.  Kans..  to  Okmulgee.  Okla. 


c^ 


7.  «*".  iSeTi  for  Missouri.  Kansas  £ 


*  . 


.::..:  7.i..-i-   7-:r.:iz.T.     April  *.  1£12.     Reparation  awarded  for 

-i-l-  V  7.  >~:  r--'-."  "^"iiiH  i:  Weidnxb  Boiler  Company  v. 
Pm:_c  il:  :::..  .-.  7.il--:n:-  ?».^«at  Company  et  al. — Alleged  un- 
rri>.r.-:!r  r..:-:  :.  fir^I  :..±:.':.r±is  from  Pottstown,  Pa.,  to  Chatta- 
~.  j-.  "IV.:  .-ivv--  £-'.  IS  :\.z?  f.r  complainant.  Charles  /.  Ruty. 
;~  .  :.r  .:-::V.  :..r.:?.     A:  r.l  1.  1-712.     Complaint  dismissed. 

4  ' ."  1"  ?>  >":.  -f -7"  1  .  Elkhart  Bristol  Board  &  Paper  Com- 
pany .  LL-^i :.-.>:.  C:n.:.vnat:.  Chicago  &  St.  Louis  Railway 
C  V:'anv  :t  a:. — A. lr.ro  I  ir.rvir-.-i.alle  rate  on  paper  stock  from 
C:.  .1^:  ■.  VS. .  :  •  rV~:h:.r:.  In :.  .1.  E.  D<:ker  for  complainant.  Z>.  P. 
(.'  :   r    ".-.■:■.:.  :iv.:s.     A:_ri*.  1.  l;*12.     Complaint  dismissed. 

4?:  I".  K.  Nv.  .".'.'2  .  Relian«.t  Manufacturing  Company  •• 
Ai-\:v\MA  «tseat  S  uthef.n  Railroad  Company  et  al. — Alleged  un- 
IM-- Mil'.t  :..-.ri:rc?  f«-r  transportation  of  cotton  piece  goods  from 
Mvr:  iia::.  Mis?.,  to  Michigan  City.  Ind.  E.  C.  Bogren  for  com- 
plai:  it:;.  />.;*•'■  II".  Gic-jLthnuy  for  defendants.  April  8.  1012. 
Cor.;p!a:i:t    i:s::.:ssod. 

4ii>  1 1".  K.  No.  0»'?t».  Humphrey  Supply  Company  v.  Southern 
P.Minr  Company. — Allowed  unreasonable  rate  on  ground  cork  from 
San  Kran.-iseo,  Cal..  to  Rimio,  Nov.  William  P.  Seeds  for  complain- 
ant. //.  A.  S'-amirett  and  C.  II".  Durbrow  for  defendant.  April  S. 
li>12.     Complaint  dismissed. 

4427  i  l".  R.  No.  504).  Alaska  Lumber  Company  v.  Great  North- 
ern Railway  Company. — Alleged  unreasonable  demurrage  charpe> 
on  one  car  of  lumber  from  Gold  Bar,  Wash.,  to  Edgemont,  S.  Dak.. 
Averted  to  Sauk  Centre.  Minn.,  while  stopped  at  Havre.  Mont.,  on 

nplainant's  order.     Walter  Metzcnbamn  for  complainant.     F.  G. 
3ty  for  defendant.     April  8,  1012.     Complant  dismissed. 
»58  (U.  R.  No.  50;")).  Shelby  County  Washed  Coal  Company  r. 
kGO,  Burlington  &  Quincy  Railroad  Company  et  al. — Un- 
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reasonable  rate  on  coal  from  Wyoming,  111.,  to  Mason  City,  Iowa. 
M.  F.  Gallagher  for  complainant.  R.  B.  Scott  and  G.  B.  Winston 
for  defendants.    April  8,  1912.    Reparation  awarded  for  $184.52. 

4154  (U.  R.  No.  566).  Peter  Schoenhofen  Brewing  Company  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  et  al. — Un- 
reasonable rate  on  empty  beer  packages  from  Pittsburg,  Kans.,  to 
Chicago,  111.  Anton  Zeman  for  complainant.  William  Ellis  for 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  April  1,  1912. 
Reparation  awarded  for  $9.83. 

3913  (U.  R.  No.  567).  Ohio  Valley  Tie  Company  v.  Louisville, 
Henderson  &  St.  Ix)uis  Railway  Company  et  al. — No.  4411.  Same 
v.  Ixhisville,  Henderson  &  St.  Louis  Railway  Company  et  al. — 
No.  4411  (Sub-No.  1).  Same  v.  Louisville  &  Nashville  Railroad 
Company  et  al. — No.  4411  (Sub- No.  2).  Same  v.  Louisville,  Hen- 
derson &  St.  Louis  Railway  Company  et  al. — No.  4411  (Sub-No.  3). 
Bond  Brothers  v.  Louisville  &  Nashville  Railroad  Company 
et  al. — Unreasonable  rates  on  ties  from  points  in  Kentucky,  via 
Louisville,  Ky.,  to  points  north  of  Ohio  River.  Edward  W.  Hines 
and  /.  V.  Norman  for  complainants.  W.  A.  Northcutt,  W.  A.  Col- 
ston, T.  A\  Helm,  R.  A.  Miller,  and  Charles  H.  Gibson  for  defend- 
ants.   April  8, 1912.    Reparation  awarded  for  (total)  $9,811.27. 

3916  (U.  R.  No.  508).  International  Creosotino  &  Construc- 
tion Company  v.  New  Orleans,  Texas  &  Mexico  Railroad  Com- 
pany et  al. — Unreasonable  rate  on  ties  from  Reaves  and  Le  Blanc, 
La.,  to  Texas  City,  Tex.  Arthur  B.  Hayes  for  complainant.  Thos. 
P.  Littlepagb  for  defendants.  May  6, 1912.  Reparation  awarded  for 
8210.49. 

'Jtfts  (U.  R.  No.  569).  E.  A.  Howard  &  Company  v.  Wisconsin 
Central  Railway  Company  et  al. — Unreasonable  rate  on  hardwood 
lumber  from  Glidden,  Wis.,  to  San  Francisco,  Cal.  Gushing  dk  Cash- 
ing for  complainant.  E.  W.  Camp  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company.    May  6,  1912.     Reparation  awarded  for  $156.11. 

3470  (l\  R.  No.  570).  Goodman  Manufacturing  Company  r\ 
Pennsylvania  Railroad  Company  et  al. — Alleged  unreasonable 
rate  on  steel  locomotive  tires  from  Burnham,  Pa.,  to  Chicago,  111. 
G.  M.  Stephen  for  complainant.  Henry  Wolf  Bikli  and  D.  P.  Con- 
nell  for  defendants.    May  G,  1912.    Complaint  dismissed. 

4010  (U.  R.  No.  571).  Central  Commercial  Company  v.  Illinois 
Central  Railroad  Company  et  al. — Alleged  unreasonable  rate  on 
turpentine  from  Tylertown,  Miss.,  to  Chicago,  111.  Ccllett  dh  Hutch- 
inton  for  complainant.  A.  P.  Hamburg  for  Illinois  Central  Rail- 
road Company.    May  7, 1912.    Complaint  dismissed. 

4191  (U.  R.  No.  572).  Koch  Butchers  Supply  Company  v. 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  et  al. — Unrea- 
sonable rates  on  wooden  bungs  from  Chicago,  U1.9  to  K»nguj  City, 
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"1 :    iz?  x---r  r:  • ."  :  ^zi  :r=7':siz  ■:?  nr  unreported  decision's. 

■    :   -  :t:  i^i::.    D.  L.  Mtyers  and  R.  R.  $>>Ai 
:-.-•■■        -      .  . .  ■  "    1    1-     r-.Ti-LritiMTi  awarded  for  $13.77. 
-.   -     "      7.    .        '".      Ittta^"    FisriLizER  Company  v.  Loiis- 

_...:    "..i-Ui  ^     .  :v:7anv  ft  al. — Un  renst  in  a  bit1  rate 

: - ■■:.   -**.  I.i.fc   ;.?:r:.:.  Term.,  to  Buffalo,  N.  Y. 

•  —  7-i  ".!-'■    -'.  M.  <-:•  Jicyn  for  Ixmisville  A 

". :' i    *   .      .    i_    1^7      Mat  7.  1**12.     Reparation  awarded 

...  7 .    ":       ""■=      ;7    7    M  «ez  ■■.  Southern  Railway  Com- 

—  "■     -  ::--     z   .-i.-r.r-i  £=»i?  from  Penrose.  X.  C.  to 

.-If--        ;   ::r  >:»:•:::  rdair.ant.     1'liudoin  H. 
"";-:.    ::r  defendant.     May   7.   li*ij. 

.      ..    :       """      **    i.     7'"m*t:-"s  &  Company  p.  Newark  £ 

■      .    •  :.■>'.'    it    -.:. — t  "treasonable   rate   on   canned 

-  :  •         *  '.    -         NY:     I ..:::..:  ^7 a:;:.  Ala.    /r*/#/i  l '.  //*.•/"- 

"  r\r  defendants.     Mav  7, 

'     7    ^r       tt. 

..    v      ""        V  r_.   M.-.n".  7a.t;t.:ng  Company  v.  Chkaoo. 
>-'.'-        V  >»  *•  .  s  .7      : .  -  ::a  ?.  *  :l*a  ay  Company  et  al. —  Cnrea- 

7    1  .?:  ::  :..  M::. :...-.:  •:•!>.  Minn.,  to  Deloit.  Wis. 

.   :  ;  7..:.;.:        '_.'_.   ••7\y;i:  ai,d  J.  Z7.  Los  sour  for 

V   ;    ".  1    1-      :»-::■  ;ir.i::  :.  awarded  for  $23.52. 

"7    7.    >      "■"      7:.::n    :•  v  Li  -mp.er  Com  pan  y  t\  Chicago  & 

\\  -  n  "7.  .   7   *.: -\Y  -.r  a:. — l":.r>:i-  r.able  rate  on  lumber  from 

-    ■  _       .  "   "  ..        ::  ^.j .:.^  :7.r.  M ••■    '.'.  .V.  Rootrs  for  complain- 

"  7..  JV.    >     T  for  defendants.     May  7.  11*12. 

.......         -  -v       ..  •      —     ^     ^      ».  ^  ( 

7    '.I   N      ""*   .  «:■    r.  e  Haas  £  S«»ns  '•.  Pennsylvania  Rail- 

'.w.^  C  ,v;'^»   ■ :  •-.:    —  I":.: •. .:-. -r.ai  It-  rate  «.n  primed  cards  from  Phil- 

:.  \\\  .  :     **.•:.  IY'ii.  .>-_o.  Cal.     H".  II*.  Bnvkett  for  complain- 

.   ■".-  . .    >  "  ..:.':  '.  .  H\  b*irhr"\c  for  defendants.     May  7, 

I        ■  • '  •  ■        :     ■    '  «»•••«..,.■ 

i  '"■ . '."  V  \l  N  ■.  ■"  7'.-  .  Cknttai.  C«'Mmfr«"Ial  Company  r.  Tali-.\s>le 
a  ^l.  \  :  »  ^'■- .:\  Kvii.w.w  IVmpany  li  al.—  l"nrcasonable  rate  in 
:.»  -.t-  i\r\w  r:i!'..>M i.  Ala.,  to  Chicago.  III.  Colktt  &-  Flutchinxon  for 
« ■.»•!■. I •':».::  .\v.\.  ;'  7  1"  .  f~i/;?thftify  for  defendants.  Ma}'  7,  H>12. 
lu-s-.ira '.'.♦»:.  away'ud  f«-r  >  1  '-V-'*.* •i'. 

'•^n  \l 7  K.  No.  :•»*•»  i.  H.  I).  Ani:i"isii  r.  Chicago,  Indian aimlis  £ 
l.oi  isvnir  K  mi. way  Company  et  al. — Alleged  unreasonable  rate  on 
i-abbagc  from  South  Ilamimmd.  Ind..  to  Elk  Iliver,  Minn.  '>.  .V. 
Rotn  rs  for  complainant.  <'.  C  Wrif/ht  for  Chicago  &  North  Wct- 
%rn  Kailway  Company.     May  7.  11>12.     Complaint  dismissed. 

3*J7.'i  (l*.  K.  No.  :.^1  i.  Northern  Mercantile  Company.  Limited,  r. 

ibtiiern  Pai'ieic  Railway  Company  et  al. — Unreasc^able  charges 
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on  cedar  fence  posts  from  Thompson  Spur,  Idaho,  to  Fort  Collins, 
Colo.  L.  D,  McFarland  for  complainant  E.  J.  Cannon  for  North* 
em  Pacific  Railway  Company.  May  7,  1912.  Reparation  awarded 
for  $64.35. 

3974  (U.R.No.  582).  Wisconsin  Budge  A  Iron  Company  v.  Chi- 
cago, Milwaukee  A  St.  Paul  Railway  Company. — Alleged  unreason- 
able rate  on  structural  iron  from  North  Milwaukee,  Wis.,  to  Chicago, 
111.  Emil  L.  Fuhrmann  for  complainant  William  Ellis  and  F.  G. 
Wright  for  defendant.  C.  0.  Wright  for  Chicago  A  North  Western 
Railway  Company,  intervener.  May  7,  1912.  Reparation  awarded 
for  $5.60,  based  on  excessive  minimum  weight 

4019  (U.  R.  No.  583).  Wahloren  Furniture  Company  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  et  al. — Alleged  unreason- 
able rate  on  furniture  from  Chicago,  111.,  to  Harlowton,  Mont  O.  W. 
Tong  for  complainant.  F.  G.  Wright  for  defendants.  May  7, 1912. 
Complaint  dismissed. 

4142  (U.  R.  No.  584).  W.  T.  Ferguson  Lumber  Company  v.  Loui- 
siana &  Arkansas  Railway  Company  et  al. — Unreasonable  rate  on 
lumber  from  Good  Pine,  La.,  to  Evansville,  111.  C.  F.  Ziebold  for 
complainant.  C.  E.  Perkins  for  St  Louis,  Iron  Mountain  A  South- 
ern  Railway  Company.    May  7,  1912.    Reparation  awarded   for 

4159  (U.  R.  No.  585).  Chaffin  Coal  Company  v.  Baltimore  A  Ohio 
Railroad  Company  et  al. — Unreasonable  rate  on  coal  from  Hocking 
district  of  Ohio  to  Manitowoc,  Wis.,  and  Manistique,  Mich.  Michael 
F.  Gallagher  for  complainant  W.  C.  Coleman,  O.  E.  ButUrjUld, 
D.  P.  Connelly  James  H.  C<wipbell,  and  H.  Wilson  tor  defendants. 
May  7, 1912.  Award  of  reparation  deferred  pending  presentation  of 
necessary  data. 

4195  (U.  R.  No.  586).  French  Broad  Manufacturing  Company 
v.  Louisville  A  Nashville  Railroad  Company  et  al. — Unreasonable 
rate  on  hickory  logs  from  Binfield  and  Alnwick,  TeniL,  to  Knoxville, 
Tenn.,  when  destined  to  points  beyond*  /?.  P.  Walker  for  complain- 
ant Nelson  W.  Proctor  and  Claudian  B.  Northrop  for  defendants. 
May  7, 1912.    Reparation  awarded  for  $25.05. 

4228  (U.  R.  No.  587).  J.  Q.  Dickinson  A  Company  v.  Kanawha 
A  Michigan  Railway  Company  et  al. — Unreasonable  rate  on  cal- 
cium chloride  from  Maiden,  W.  Va.,  to  Los  Angeles,  CaL  /.  B. 
Daish  and  J.  Raymond  Hoover  for  complainant  W.  N.  King  for 
Kanawha  A  Michigan  Railway  Company.  May  7,  1912.  Repara- 
tion awarded  for  $41.90. 

4442  (U.  R.  No.  588).  Albert  Miller  A  Company  ».  St.  Louis, 
Iron  Mountain  A  Southern  Railway  Company  et  al. — Alleged 
unreasonable  rate  on  potatoes  from  Alexandria,  La^  to  Peoria,  I1L 


Tls    Ei?.\iuno3f  cases  disposed  or  in  uxxefc 

./.  £'.  £;:  .■:■  fr.r  ct-r.rr'.air.atL  /".  £.  tf'n'jM*  a 
:  "  -*-■*-  ...r."s.     Mi".-  7.  i£li.     Complaint  dismiss 

i4.  ■  t .  I:.  >".-,.  :~-  .  E&wahs  Byrnes.  TarsT) 
i  '  •  MPAM-.~-T.":.r-=s-*-.T.j:  '.■?  rate  or.  erapes  from  I 
^  r.c.  N.  i.  //.  i. „  L-.-t:  for  complainant.  .V. 
■  ..:■:.  :*.-.:.     M iv  7.  1l*1j.     Rrraration  awarded  : 

■"■■  i".  II.  No.  IS:..  A.  J.  Phillips  Compan 
V.  j.-rraN  Railway  Gmpany  et  al.— Unreasonal 
.  air.  :■■■*  jTwm  frorr.  Kenton.  Mich.,  to  ( 
A:.' ,.-.:•-..  T~x.  If.  B.  P\VU.«  and  G.  B.  Port 
il.  >. .  M  -.-■■  .  II.  .1.  StttHdKtt.  F.  H.  Wood.  an. 
i:*fei.>:iiLl>.     April  *.  l&l*.     Reparation  awardec 

41o?  i  U.  K.  No.  o'"li.  Reinhardt  Grain  Com 
N'-rth  Arkansas  Railroad  Company  rr  al. — U) 
r-.,rn  from  Fairview.  Mo.,  to  Terrell,  Tex.  Z?.  i 
plair.ar.t.  '  .  /'.  Whitney  and  £".  £.  Sffryenf  foi 
]:j.  I'.'li.     K«-;.-;irLLi:..r.  awarded  for  $19,60. 

li'll  it'.  K.  No.  :a-2\.  Chattanooga  Plow  Co: 
vania  Iiailk".m>  O  mpany  et  al, — Unreasonable 
from  John -town.  Pa.,  to  Chattanooga.  Tenn.  J 
i-miiplainaiit.  Ch-nJ-.s  J.  IHsty,  jr..  for  Cincinn: 
Texas  Pacilic  Railway  Company.  May  7, 1012.  ] 
for  siS.71. 

42^5    (I".    It.    No.    ."i&3).    GOLDFIELD   CoNSOLIDAT) 

.-.  Southern  I'-wific;  Company  et  al. — Unreason 
peroxide  from  S:iti  Francisco.  Cal..  to  Goldficld 
St.  J*  f'.r.-i.iuplaiiiaiit.  n.A.&aMfret^C.  IV.  t 
II.  Broun  for  defendants.  May  13.  1912.  Rep* 
>l.ul.V.l. 

■I37«  i'L".  It.  N».  3'.<4).  Peeuless  Woolen  Mi 
New  (  Iki.kasb  &  Tkxab  Pacific  Railway  Compai 
liiniMfiMi  Hosiery  Mills  <■.  Nashville,  Chatt 
Railway  et  al.— Alleged  unreasonable  rate  on 
imofia.  Tenn..  to  Rossville.  Ga.  -1.  B.  Hayet 
It  Walton  Moore  for  defendants.  May  13,  191 
mis-ed. 

1H>7  (U.  R.  No.  595).  William  Schuettf.  &  ( 
&  Ikon  Range  Raii-road  Company  et  al.— Un« 
IiiihImt  from  Ely.  Minn.,  to  Brookville.  Pa.  If. 
iilniniint.  No  appearances  for  defendants.  Ma; 
tion  awanli'il  for  Sf-Js.-Jl. 

4."»H3  (IT.  R.  No.  59ti).  West  Coast  Shingle  C 

«.  pAri„  Minneapolis*  Omaha  Railway  Comi 

'  diarge  for  storage  of  carload  of  shingles  fr 
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to  Minnesota  Transfer,  Minn.  G.  R.  Eastman  for  complainant 
W.  I).  Burr,  H.  H.  Brown,  and  W.  H.  Norris  for  defendants.  May 
13,  1912.    Held  open  for  proof  of  refund. 

2847  (U.  R.  No.  597).  Vincennes  Bridge  Company  v.  Baltimore 
&  Ohio  Southwestern  Railroad  Company  et  al. — No.  8363.  Rob- 
inson &  Company  et  al.  v.  Louisiana  Western  Railroad  Company 
et  al. — No.  3130.  Stearns  &  Culver  Lumber  Company  v.  Louis- 
ville &  Nashville  Railroad  Company  et  al. — No.  3549.  Centuby 
Manufacturing  Company  v.  Cincinnati,  Hamilton  &  Dayton 
Railway  Company  et  al. — Various  joint  rates  found  unreasonable 
to  the  extent  they  exceeded  the  aggregate  of  the  intermediate  rates. 
G.  M.  Stephen  for  complainants.  James  StiUwell,  R.  Walton  Moore 
S.  77.  West,  Roy  F.  Britton,  C.  C.  Wright,  D.  P.  Connett,  William  A. 
Northcutt,  and  Edward  Barton  for  defendants.  May  13,  1912. 
Reparation  awarded  for  (total)  $172.55. 

4058  (U.  R.  No.  598).  Walsh  &  Weidner  Boiler  Company  v. 
Alabama  Great  Southern  Railroad  Company. — Unreasonable  rate 
on  boiler  iron  from  Chattanooga,  Tenn.,  to  Woodstock,  Ala.  Arthur 
B.  Hayes  for  complainant.  Charles  J.  Rixey,  jr.,  for  defendant 
May  13,  1912.     Reparation  awarded  for  $23.75. 

Note. — The  amount  of  reparation  awarded  in  the  above  cases 

aggregates  $14,204.62. 
23 1,  a  a 


REPARATION  GRANTED  UNDER  SUPPLEMENTAL  ORDERS  OF 
THE  COMMISSION  DURING  THE  TIME  COVERED  BY  THIS 
VOLUME. 

3772.  Tow  a  Paint  Manufacturing  Company  v.  Minneapolis  A 
St.  Louis  Railroad  Company  et  al. — May  7,  1912.  Reparation  for 
$110.27,  with  interest,  on  shipment  of  dry-earth  paint  and  lampblack 
from  Fort  Dodge,  Iowa,  to  Butte,  Mont.,  on  account  of  excessive  rate. 

4055.  Lindsay  &  Company  v.  Grand  Rapids  &  Indiana  Railway 
Company  et  al. — May  7,  1912.  Reparation  for  $5.75,  with  interest, 
on  shipment  of  boiler  from  Kalamazoo,  Mich.,  to  Fredoqia,  Wis.,  on 
account  of  excessive  rate. 

Note. — The  amount  of  reparation  awarded  in  the  above  cases  ag- 
gregates $11G.02. 
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[Thf   number  Id   parrntherea   following  citation    Indicate*   whert   paragraph   ocean  or 

•ubject  la  considered.] 

ABSORPTION. 

Curriers  generally  absorb  switching  charges  only  upon  competitive  truffle. 

Curtis  Bros.  &  Co.  v.  S.  P.  Co.  372  (373). 
Carriers  expected  to  cancel  tariffs  withdrawing  absorption  of  loading  and 

unloading  charges.     In  re  Wharfage  Charges  at  Galveston,  535  (548). 
ABSTRACT  QUESTION. 

Mutt  its  of  complaint  being  removed,  case  dismissed.    Gay  Coal  &  Coke  Co. 

r.  C.  &  O.  Ry.  Co.  471. 
ACT  TO  RKGULATK  COMMERCE. 

Equality  of  opi>ortunity  in  use  of  transportation  facilities  Is  one  of  the 

purposes  of  the  act.     In  re  Wharfage  Charges  at  Galveston,  535  (544). 
ADJUSTMENT.     See  Disturbance  of  Adjustment. 
ADMINISTRATIVE   BODY. 

Commission  is  an  administrative  body.    Mattison  v.  P.  Co.  233. 
ADM  I M STRATI  VE  RULINGS. 

Kul.'  in.  Cmif.  Rulings  Bulletin  No.  5.  adhered  to.      Fels  &  Co.  v.  P.  R.  R. 

(V   \<\  (4X7). 
Rule  '.*».  Conf.  Rulings  Bulletlu  No.  5,  followed.     Crescent  Coal  5e  Mining 

Co.  i.  H.  &  o.  R.  R.  Co..  81  (83). 
Rule  2<m>  (d)  of  Conf.  Rulings  Bulletin  No.  5,  adhered  to.    Byrnes  v.  A.  C. 

L.  R.  R.  Co.  2ol    (233). 
Rule  o<M.  Conf.  Rulings  Bulletin  No.  5,  followed.    Southern  Illinois  Millers* 

Ass.),  r.  I..  &  N.  R.  R.  Co.  072  (073). 
Paragraph  07,  Tariff  Circular  17-A.  adhered  to.    Minneapolis  Traffic  Asso. 

r.  C.  &  N.  W.  Ry.  Co.  432  (433). 
ADMISSION. 

Admission   relle\es  carrier  of  burden   of  Justifying  advance.    Wisconsin 

Stale  Millers  Asso.  r.  C.  M.  &  St.  P.  Ry.  Co.  404  (495). 
ADVANCES  IN  RATES.    See  also  Bubdkn  or  Proof. 

Commission  lias  no  power  to  compel  advance  in  rate  In  order  to  remove 

discrimination.     Mileage  scale,  resulting  in  advances,  recommended.    In 

re  Advances  on  Fresh  Meat  and  Packing-house  Products,  652  (055). 
Promised  substitution  of  class  and  commodity  rates  for  switching  charges 

for  moving  trallic  over  piers  at  Galveston  found  unreasonable.     In  re 

Wli:irf:iL'e  Charges  at  Galveston,  535  (540). 
Advances  on  randies  from  Helena,  Mont,  to  points  In  Coeur  d'Alene  dis- 
trict. Ma  ho.  found  unreasonable.    Perry  &  Co.  r.  N.  P.  Ry.  Co.  247. 
Increase  In  minimum  weight  held  not  to  be  an  advance  in  the  rate.    In  re 

Tr;msi>ort;ition  of  Wool,  Hides,  and  Pelts,  151  (15S). 
Construction  of  former  order  of  Commission  adopted  by  carriers,  not  of 

itself  sufficient  to  Justify  an  advance.    Chamber  of  Commerce  of  Houston 

v.  G.  II.  <Sc  S.  A.  Ry.Co.  214  (21G). 

721 
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ADVANCES  IX  RATES— Continued. 

Withdrawal  of  proportional  rates,  leaving  higher  local  rates  In  effect  not 

found  to  result  in  undue  prejudice  to  Kansas  City,  Omaha,  and  Council 

B:-.:ffs.    Wisconsin  State  Millers'  Asso.  v.  C.  M.  &  St  P.  Ry.  Co.  404. 

Application  of  mileage  scale  prescribed  by  Commission  resulted  In  advance 

in   rates.     In  re  Advances  on  Meats  and  Packing-house  Products,  650 

Proposed  advances  on  milk,  from  Poultney,  Vt,  to  Eagle  Bridge,  N.  T^ 
not  justified  iu  its  entirety,  but  partial  advance  permitted.  In  re 
Advances  on  Milk,  500. 

Advance  on  lemons  from  $1  to  $1.50  from  California  to  Colorado  and  other 
points,  not  justified.    In  re  Advances  on  Lemons,  27. 

Advance  on  cotton  fivm  Texas  points  to  New  Orleans,  not  found  unreason- 
able.   In  re  Advances  on  Cotton.  404. 

Advance  on  staves,  hoops,  and  headings  from  Arkansas  to  Louisiana  found 
unreasonable.     In  re  Advances  on  Staves,  382. 

Advance  on  flaxseed  from  Fort  William  and  Port  Arthur,  Canada,  to  Buf- 
falo. N.  Y..  and  other  eastern  points,  not  found  unreasonable  or  unduly 
discriminatory.     In  re  Advances  on  Flaxseed,  272. 

Proposed  advance  of  33*  i>er  cent  on  stocker  and  feeder  cattle  and  on 
sheep,  not  justified.    In  re  Advances  on  Cattle  and  Sheep,  7. 

Proposed  minimum  weight  of  30.000  pounds  upon  potatoes,  St  Louis  to 
points  east  of  Illinois-Indiana  state  line,  found  unreasonable.  In  re 
Advances  on  Potatoes.  00. 

Establishment  of  switching  charge  by  delivering  road  had  effect  of  increas- 
ing rate  from  origin  to  destination.  Whether  this  is  an  advance  in  rates 
casting  bunion  upon  carrier  to  justify  it,  not  decided.  Curtis  Bros,  k 
Co.  v.  S.  P.  Co.  372  1 373  k 
ADVANTAGES.  Ncc  also  Location:  Commercial  Conditions;  P&efkrlnces 
asp  Piuvr PICKS. 

Natural  or  acquired  advantages  are  to  be  considered  in  determining 
whether  the  rate  adjustment  between  local  it  Ira  is  in  violation  of  section 
3.     Chamber  of  Commerce  of  No\v|iort  News  r.  S.  Ry.  Co.  345   (3T»2i. 

Natural  advantages  enjoyed  by  New  Orleans.  Mutual  Rice  Trade  &  Devel- 
opment Asso.  r.  I.  &  G.  N.  It.  R.  Co.  1219  (223.224). 

AOKNTS. 

I'nless  railroad  carrier  undertakes  to  make  delivery  at  residences,  transfer 

oomivany  is  agent  of  passenger  in  transporting  hitter's  baggage.     Cosby  r. 

Richmond  Transfer  Co.  72   (70). 
It  is  illegal  discrimination  for  rail  carrier  to  refuse  to  issue  through  Mils 

of  lading  except  as  to  certain  preferred  water  carriers.    Mobile  Chamber 

of  Commerce  ?*.  M.  &  O.  R.  R.  Co.  417  (424). 
ALLOWANCES.    Rrc  ulst)  Divisions  of  Through  Rates. 

Petition  of  terminal  company  for  increased  divisions,  denied,  but  carriers 

ordered  to  correct  discriminations  in  allowances  to  terminal  companies. 

In  re  Wharfage  Charges  at  Galveston.  JV3r>  (54»5). 
Commissions  paid  by  terminal  line  to  broker  for  routing  traffic  through 

certain  port.  Is  unlawful.     In  re  Wharfage  Charges  at  Galveston.  a35 

(M2). 
Payment  of  allowances  or  divisions  to  a  boat  line,  which  is  a  mere  plane 
facility,  held  to  be  an  unlawful  rebate.    Colonial  Salt  Co.  v.  M.  I.  &  I.  U 
30S. 
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ALLOWANCES— Continued. 

Trunk  lines  i>ermitted  to  cancel  allowances  to  tap  lines  found  by  Commis- 
sion not  to  be  common  carriers.    Tap-line  Case,  277  (888). 

Legality  of  allowance  for  spur-track  service,  not  decided.     C  W.  k  V. 
Coal  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  13  (16). 
ANY-QUANTITY  RATES. 

Replacing  any -quantity  rate  by  a  carload  and  1.  c.  1.  rate,  not  unlawful. 
Jonaunet  v.  A.  C.  L.  R.  R.  Co.  302. 

Through  carload  rate  should  not  be  based  on  any-quantlty  rate.  Mutual 
Rice  Trade  &  Development  Asso.  v.  I.  &  G.  N.  R.  R.  Co.  219  (224). 

Any-quantity  rate  is  presumed  to  be  higher  than  carload  and  lower  than 
1.  c.  1.  rate  would  be.  Mutual  Rice  Trade  k  Development  Asso.  v.  I.  k  Q. 
X.  R.  R.  Co.  219  (224). 

It  Is  manifestly  unjust  to  apply  for  the  last  thousand  miles  of  through 
business,  loading  to  approximately  27,000  pounds,  a  local  rate  Intended 
to  cover  any-quantlty  movement  with  an  actual  loading  of  less  than  one- 
third  that  amount    In  re  Transportation  of  Wool,  Hides,  and  Pelts, 

ir>i  (nw>. 

ARIUTRARY  WEICIIT.     See  Weioht. 
ASSOCIATED  RAILWAY  TERRITORY. 

Defined.    Chamber  of  Commerce  of  Newport  News  v.  8.  Ry.  Co.  845  (847). 
AVERAGE  HAUL.    See  Distance. 
BACK    HAIL. 

Denying  at  Sioux  City  a  back-haul  privilege  permitted  at  Omaha  does 
not  subject  Sioux  City  to  undue  prejudice.     Sioux  City  Terminal  Ele- 
vator Co.  r.  C.  M.  k  St.  P.  Ry.  Co.  98  (109). 
BA<;<;a<;k.    n<<>  *.•/.</>  Tranhkek  Companies  and  Transfer  Charges. 

Commission  has  no  jurisdiction  over  alleged  unreasonable  charges  of  a 
transfer  company  where  the  railroad  carrier  does  not  undertake  to  make 
delivery  of  passenger  baggage  at  residences  for  rate  of  fare  stated  In 
tariffs.     Cosby  v.  Richmond  Transfer  Co.  72.  * 

Through  chocking  of  baggage  may  properly  be  accorded,  under  tariff  au- 
thority, ui>on  presentation  to  iultlal  carrier  of  combination  of  tickets 
cmering  entire  Journey,  in  which  may  he  included  mileage,  excursion,  and 
commutation  tickets;  but  it  is  unlawful  to  check  baggage  beyond  point 
to  which  ticket  is  presented  upon  mere  declaration  of  intention  to  go 
farther.  In  re  Mileage,  Excursion,  and  Commutation  Tickets,  95  (96). 
BASING  roiXT  RATES. 

Result  in  undue  prejudice  to  Ash  burn,  Ga.    Chamber  of  Commerce  of  Ash- 
burn  r.  <;.  S.  &  F.  Ry.  Co.  140. 
RETT  LINE  HAIL.     Sw  Switching  and  Switching  Charges. 
RILL  OE  LA1>IN<;. 

No  legal  obligation  rests  on  a  rail  carrier  to  give  a  through  bin  of  lading 
c«. w riii-  movement  by  water  beyond  its  line,  but  the  practice  of  with- 
holding through  bills  of  lading,  except  as  to  certain  preferred  water 
lines,  is  Illegal  discrimination.  Mobile  Chamber  of  Commerce  v.  M.  k  O. 
R.  It.  t'n.  417  141M). 
Kill  i if  1  .-tiling  Issued  by  mil  carrier,  covering  inland  and  ocean  haul,  not 
strktly  a  through  bill  of  lading.  Mobile  Chamber  of  Commerce  v.  M.  k 
O.  R.  R.  Co.  417  (42o). 
Shll'iiH-iiw  of  wine  and  brandy  moving  in  same  car  but  under  separate 
lil lis  of  lading  can  not  be  treated  as  mixed  shipments  under  western 
class! flea  tion.    Reno  Wholesale  Liquor  8tore  v.  8.  P.  Co.  610. 
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BLANKET  RATES.     See  also  Group  Rates  ;  Zone  Rates. 

Blanket  system  under  which  Texas  points  take  same  rate  as  New  Orleans 

to  Pacific  const,  not  found  unlawful.    Mutual  Rice  Trade  &  Development 

Arso.  r.  I.  &  G.  X.  R.  R.  Co.  219  (224). 
Large  blankets  are  justified  for  long  distances  which  would  not  be  for 

shorter  distances.    Mutual  Rice  Trade  &  Development  Asso.  v.  I.  &  G.  X. 

R.  R.  Co.  21  i>  (224). 
Largest    blanket    known   applies  in  transcontinental   tariffs.      Indianapolis 

Freight  Bureau  r.  G  C.  C.  &  St.  L.  Ry.  Co.  105  (2G3). 
All  rates  to  Pacific  coast  blanketed.     Mutual  Rice  Trade  &   Development 

Assn.  r.  I.  &  G.  X.  R.  R.  Co.  211)  (223). 
Blanket  rate  on  wool  from  Detroit  to  Boston,  New  York,  and  Philadelphia 

not    found  unreasonable,  but  present  rates  unduly  discriminate  agai:t>t 

Detroit,  whose  rates  on  wool  should  not  exceed  7S  per  cent  of  rate  from 

Chicago.    Traugott  Schmidt  &  Sons  v.  M.  C.  R.  R.  Co.  G-^*. 
On  lemons  from  California.    In  re  Advances  on  Lemons,  27  (2S). 
Blanket   system  of  making  rates  on  wool  from  the  west  to  eastern  points 

should  he  broken  up  and  graded  rates  established.    In  re  Transportation 

of  Wool.  Hides,  and  Pelts,  lfil    (105). 
Commission    has  often  approved   blanket   rates  covering   wide   areas,   but 

always  with  the  reservation  either  that  no  one  was  objecting  or  that  a 

substantial  reason  for  that  adjustment  had  been  shown.    Transportation 

Bureau  of  Wiehila  r.  St.  L.  &  S.  F.  R.  It.  Co.  C79  (GSO). 

BOAT  LINES.     Sec  Watku  Cauuikrs. 
BOTH   DIRECTIONS. 

Rales  from  Oklahoma   into  Texas  compared  with  rates  from  Texas  into 

Oklahoma.    Corporation  Com.  of  Okla.  t\  A.  &  S.  Ry.  Co.  CSS  (OiKD. 
Rate  on  bottles  of  wine  in  cases  from  Galveston  to  New  Orleans  found 
unreasonable  to  extent  that  it   exceeds  rate  in  opposite  direction.     Gal- 
veston Coiiuwrrial  Asso.  r.  G.  II.  &  S.  A.  Ry.  Co.  512. 
BREAKING    RATES. 

Breaking  rates,  an  artificial  circumstance.     In  re  Transportation  of  Wool. 

Hides,  and   Pelts,   l."il    (170). 
State   line   used   as  basing   point.     Med  ford  Traffic   Bureau   r.    S.   P.  Co. 
701    (7<m;). 
BRIDGE  CHARGE. 

Bridiro  charge.     Priesmeyer  Shoo  Co.  v.  C.  &  A.  R.  R.  Co.  7S  (79). 
BROKER'S  COMMISSIONS.     fcYc  Commissions. 
BFLK.     &rr  Loamm;. 
BPRDEX   OE   PROOF. 
A:»va.m  i.  in    R\n  s. 

Burden  i>  on  currier  to  justify  advance.     In  re  Advances  on   Cattle  and 

SluM'p.  7  i  1 L!  i  ;  In  re  Advances  on  Lemons,  27  (2S). 
Carrier  suHaiiieil  burden  of  justifying  advance  in  rates.    In  re  Advances  eiJ 

Cotton.  -HG. 
Not  decided  whether  carrier  must  justify  increase  of  total  rate  where  line 
rate  i>  not  ail'iaiici'd  but   increase  resulted  from  establishment  of  switch- 
in-  charge  by  delheriiii:  mad.     Curtis  Bros.  &  Co.  r.  S.  P.  Co.  372  <37.".». 
Admission  of  complainants  relieves  carriers  of  Justifying  advance.     Wis- 
consin State  Millers'  Ass<>.   r.  C.  M.  &  St.  P.  Ry.  Co.  404    (40*). 
Withdrawal  of  thmnL'h   rates,  leaving  higher  combination   In  effect,  cast! 
burden  upon  carriers.     In  re  Advances  on  Coal,  518  (510). 
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BURDEN  OF  PROOF— Continued. 
Advance  in  Ratks — Continued. 

Withdrawal  of  proportional  rales,  leaving  higher  local  rates  in  effect,  casta 
burden  u[m>ii  carriers.  Wisconsin  State  Millers'  Amo.  v.  C.  M.  &  St.  P. 
Ry.  Co.  4lM  (4rX>). 

Promised  advance  not  justified  by  carriers  In  Its  entirety;  but  partial  ad- 
vance iKTinltted.    In  re  Advances  on  Milk,  GOO  (503). 

Defendant  not  permitted  to  advance  rate  to  level  of  rate  on  same  article 
on  other  lines,  proposed  restored  rate  being  prohibitive  and  carrier  falling 
to  sustain  the  burden  of  proof.     In  re  Advances  on  Staves,  382. 

Carriers  fulled  to  justify  advance  in  rates.    Perry  &  Co.  v.  N.  P.  Ky.  Co. 
1M7. 
Inckkaskd  Minimum. 

Increase  in  minimum  weight  held  not  to  be  an  advance  In  the  rate.  In  re 
Transportation  of  Wool,  Hides  and  Pelts.  151  (IBS). 

Rurdeii  of  justifying  increased  minimum  weight  not  sustained  by  carriers. 
In  re  Advances  on  Potatoes,  CO  (71). 

CANADA.      See  FORKIGN  COMMERCE. 

CAR. 

Of  total  of  96U/JG5  box  cars  in  United  States,  044,832  are  40  feet  and  under 

in    length.     Brunswick-Italke-Collender  Co.   v.  A.   T.  &   S.   F.   Ky.   Co. 

305  (307). 
Size  of  standard  box  cars.    Brunswick-Ra  Ike- Col  lender  Co.  v.  A.  T.  &  S.  F. 

Ky.  Co.    31*5  (307). 
Double  ordering  of  cars  and  multiple  ordering  of  coal  militate  against  most 

e<i  ul  table  distribution  of  coal  cars.     Colorado  Coal  Traffic  As  so.  t\  D.  A 

K.  G.  K.  It.  Co.  45S  (4G4). 
Fact  that  saw-mill  logs  are  moved  on  logging  cars  does  not  justify  a  higher 

rate  on  mine- prop  logs.    Kickards  v.  A.  C.  L.  R.  K.  Co.  230  (240). 
CAR  DISTRIBUTION. 

1'njust  discrimination  found  to  have  existed  In  past  and  carriers  given  time 

within  \vhl<-h  to  formulate  proi»er  rules  and  regulations  governing  mine 

rating  and  car  distribution.    Colorado  Coal  Traffic  Asso.  r.  D.  &  It  G. 

K.  R.  Co.  45s. 
It  is  plain  duty  of  carriers  to  distribute  cars  equitably;  and  carriers  should 

hire  a  sunVient  number  of  men  to  facilitate  the  distribution.    Colorado 

rnal  TrahV  Assn.  r.  D.  &  It.  G.  R.  R.  Co.  45S  (4U3). 
Damages  awarded  for  losses  sustained  by  reason  of  discrimination  In  car 

distribution.      Hillsdale  Coal  &  Coke  Co.  t\  P.  K.  K.  Co.  1S7. 
Cnmplaiut  alleging  discrimination  In  car  distribution  dismissed,  matters  of 

rum  pi  a  I  nt  being  removed.    Gay  Coal  &  Coke  Co.  v.  C.  &  O.  Ky.  Co.  471. 
CAR   KARNINGS. 

Greater  <a:ir  earnings  under  n  lower  rate  with  a  higher  minimum  than  under 

a   higher  rate  with  a  lower  minimum.     In  re  Trunsj porta t Ion  of  Wool, 

Hidi»s.  ami  Pelts.  151    (ltfT). 
CAR   ITRNISMING. 

Sn  torn:  as  rates  are  provided  for  double-deck  cars,  tariffs  should  provide 

<l«»fiiiit«'iy  that,  where  a  double-deck  car  Is  ordered  and  two  single-deck 

cars  are  furnished,  charges  will  be  ussessed  u|n»n  basis  of  double-deck 

ear  nrden-ri.    Cars! ens  Packing  Co.  r.  8.  P.  Co.  23tt. 
(Mi:  i IFF  KINK. 

Carrier  generally  has  no  right  to  send  empty  cars  off  Its  line  until  It  has 

furnished  sunVlt»iit  airs  to  mines  on  Its  line.    Colorado  Coal  Traffic  Asso. 

r.  D.  Ac  R.  G.  R.  K.  Co.  458  (401). 
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CAR  SIZE.    See  also  Loading;  Minimum  Weight. 

Minimum  on  wool  In  sacks  might  properly  be  Increased  with  the  Increase 
of  the  size  of  the  car.  In  re  Transportation  of  Wool,  Hides,  and  Pelts. 
151  (165). 

CARLOAD  AND  LESS  THAN  CARLOAD. 

No  opinion  is  expressed  whether  1.  c.  1.  commodity  rates  should  finally  be  pre- 
scribed in  the  Spokane  case.     City  of  Spokane  r.  N.  P.  Ry.  Co.  454  (456). 

Mohair  should  he  classified  as  second  class  in  less  than  carloads  and  fourth 
class  in  carloads.  National  Mohair  Growers'  Asso.  v.  A.  T.  &  S.  F.  Ry. 
Co.  180. 

Carload  and  1.  c.  1.  rates,  replacing  any-quantity  rate,  not  found  unreason- 
able.    Jouannet  r.  A.  C.  L.  R.  R.  Co.  392. 

When  a  carrier  instead  of  providing  a  carload  and  less- than -carload  rate 
provides  only  an  any-quantity  rate,  presumption  is  that  it  is  higher  than 
a  carload  rate  and  lower  than  a  less-than-carload  rate  would  be.  Mutual 
Rice  Trade  &  Development  Asso.  v.  I.  &  G.  N.  R.  R.  Oo.  219  (224). 

While  an  any-quantity  rate  considered  by  itself  may  be  reasonable,  through 
carload  rate  may  not,  in  this  case,  be  fairly  based  upon  it  Mutual  Rice 
Trade  &  Development  Asso.  v.  I.  &  G.  N.  R.  R.  Co.  219  (224). 

Facts  do  not  warrant  fixing  of  carload  rate  solely  on  basis  of  any  given 
percentage  of  1.  c.  1.  rate.     In  re  Advances  on  Milk,  500  (503). 

Wool  should  he  classified  under  the  western  classification  as  second  class 
in  less  than  carloads  and  fourth  class  in  carloads,  with  minimum  carload 
weight  of  24,000  pounds  in  a  standard  36-foot  car.  In  re  Transportation 
of  Wool,  Hides,  and  Pelts,  151   (lt>i)). 

CARRIHRS.     Sec   also   Industrial   Roads;    Plant   Facilities;    Tap   Lines; 
Water  Carriers. 
Common  Carriers. 

The  character  of  service  which  a  railroad  renders  or  holds  itself  out  as 
willing  to  render  is  controlling  in  determining  whether  it  is  a  common 
carrier.    Stonega  Coke  &  Coal  Co.  v.  L.  &  N.  R.  R.  Co.  17. 

A  railroad  which  holds  it-self  out  as  a  common  carrier,  files  tariffs,  makes 
reports,  and  engages  in  interstate  transportation,  is  a  common  carrier 
subject  to  the  act.     Stonega  Coke  &  Coal  Co.  v.  L.  &  N.  R.  R.  Co.  17. 

Where  there  is  a  holding  out  as  a  common  carrier  for  hire,  and  where  there 
is  an  ostensible  and  actual  movement  of  the  traffic  for  the  public  for  hire, 
generally,  the  status  of  common  carrier  may  be  said  to  exist,  whether  the 
holding  out  is  by  a  company  or  by  an  individual.  Tap-line  Case,  277 
(202). 

Where  the  holding  out  as  a  common  carrier  is  in  furtherance  of  a  plan  to 
secure  unlawful  advantages  and  the  alleged  carrier  is  able  to  pick  up 
some  tratlic  that  is  incidental  to  that  purpose,  it  must  be  regarded  simply 
as  a  cloak  or  device  to  effect  unlawful  results.    TajMine  Case,  277  (292). 

Whether  a  company  or  a  jhtsoii  claiming  to  be  a  common  carrier  is  a  com- 
mon carrier  at  all  and  for  all  puri>oses  is  a  question  of  fact,  and  whether 
the  service  performed  for  a  particular  person  is  a  service  of  transpor- 
tation or  an  industrial  service  is  also  a  question  of  fact.  Tap-line  Case, 
277  (292). 

Incorporation  is  not  a  condition  precedent  to  right  to  be  a  common  carrier 
by  rail  so  far  as  interstate  transportation  is  concerned.  Tap-line  Case, 
277  (201). 
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CARRIERS — Continued. 
Common  Carriers — Continued. 

Common  ownership  of  nn  industry  and  of  a  railroad  that  is  held  out  at  a 
common  carrier  and  has  some  actual  traffic  for  the  public  for  hire  is  not 
in  itself  sufficient  to  divest  the  railroad  of  Its  status  as  a  common  carrier. 
Nor  does  the  fact  that  the  rails,  locomotives,  and  cars  of  an  Industry 
have  been  turned  over  to  an  incorporated  railroad  company,  owned  and 
operated  by  the  industry  or  in  its  interest,  divest  those  appliances  of  their 
character  as  a  plant  facility  if  such  in  fact  la  the  case.  Tap-line  Gas*, 
U77  (ia>2). 

Certain  tap  lines  held  not  to  be  common  carriers  but  plant  facilities.  Tap- 
line  Case,  277. 

Rout  lino.  incoriwrnted  as  a  common  carrier,  held  to  be  a  mere  plant 
facility  of  a  salt  company.    Colonial  Salt  Co.  t\  M.  I.  &  I.  L.  308. 

C< )  N  N  KIT  I  N  O  ( '  A  It  R I KR8. 

Proviso  of  section  3  that  currier  shall  not  be  required  to  give  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  business, 
can  have  no  application  where  carrier  is  already  permitting  use  of  its 
tracks  or  terminal  facilities.  Merchants  &  Mfrs.  Asso.  v.  P.  R.  R.  Co. 
474  (470). 
Carkikr  Consignee. 

A  railroad  stands  like  every  other  shipper  and  It  Is  unlawful  to  apply  one 

rule  when  shipment  Is  for  carrier  and  different  rule  when  for  private 

individual.     Crescent  Coal  &  Mining  Co.  v.  B.  &  O.  R.  R.  Co.  81  (83). 
Dutiks. 

Paramount  duty  under  act  is  to  avoid  discrimination.     R.  R.  Com.  of  La.  v. 

St.  I..  S.  W.  Ity.  Co.  31   (41). 

CARTAGE.    See  Transfer  Companies  and  Tbansfeb  Cbabges. 

CENTRAL  FREIGHT  ASSO.  TERRITORY. 

IK-tined.     Indlaiiaiiulls  Freight  Bureau  v.aCC&StL  Ry.  Co.  106  (108). 

CHARACTER  OF  COMMODITY. 

All  rules,  regulations,  and  charges  affecting  ultimate  cost  of  transportation 
must  be  made  with  a  reasonable  regard  for  nature  of  commodity  trans- 
ported.    Sunderland  Bros.  Co.  r.  St  L.  &  S.  F.  R.  R.  Co.  250  (202). 

CHARGING  WHAT  TRAFFIC  WILL  BEAR. 

Commission  has  never  accepted  theory  that  If  traffic  moves  freely  under  a 
pi  von  rate,  that  Is  best  test  of  reasonableness  of  rate;  still  Commission 
has  always  deemed  the  state  of  an  Industry  a  pertinent  fact  in  consid- 
ering reasonableness  of  rate.    In  re  Transportation  of  Wool,  Hides,  and 

Pelts.  1M    (1W1). 

CHECKING  BAGGAGE.     See  Baggage. 

CIRcrrn  >CS  ROUTES.    Src  also  Routes  :  TnmouoH  Routes  and  Jonrr  Rates. 

From  Missouri  and  Arkansas  the  route  to  both  Wichita  and  Hutchinson 

via  Kansas  City  is  a  circuitous  one,  which  ought  not  to  control  In  this 

ease.     Transportation  Bureau  of  Wichita  v.  St  L  &  S.  F.  H  R  Go.  679 

Fa<t  that  defendant  operates  circuitous  route,  no  defense'  to  charge  of 
undue  prejudice  against  mills  on  its  line,  when  defendant  Is  party  to 
through  tm importation  from  another  point  where  a  milling  In  transit 
privilege  is  aeeorded  free  of  charge.  Southern  Illinois  Millers* 
v.  L.  &  X.  R.  It.  Co.  672  (678). 
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COMMODITIES. 

Agricultural  implements.    Returned  shipments,  482  (430). 

Amiiiunitlou.    Rue  Cartridges. 

Apples.    Columbia,  S.  G,  from  New  York,  226. 

llaggage.    Richmond,  Va.    Exclusive  prlrilege,  72. 

Itarlcy.    Minneapolis,  Minn.,  to  California  terminals,  378. 

I  tars,  grate,  for  power  boilers.    Chattanooga,  Teun.,  to  Oakland,  Cal,  240. 

Holler.    Erie.  Pa.,  to  Coalinga,  Cal  242. 

Hoiler  material.    Chattanooga,  Tenn.,  to  Oakland,  Cal.  240. 

Hoot  material.    Jefferson  City,  Mo.,  from  eastern  points,  78. 

Hnm.     Nashville,  Tenn.,  to  southeast,  182. 

Hrandy.    San  Francisco,  Cal.,  to  Reno,  Nev.  616. 

Itmoders.    Iluffalo,  N.  Y.,  to  Dallas,  Tex.  604. 

Cabbage.    Columbia.  S.  C,  from  New  York,  226. 

Candles.    Helena,  Mont.,  to  points  In  Coeur  d'Alene  district,  Idaho,  217. 

Canned  vegetables.    See  Vegetables. 

Cartridges.     Bridgei>ort,  Conn.,  to  Alexandria,  La.  2G4. 

Cattle.     Sec  Live  stock. 

Cement.    Kansas  gas  belt  to  Kansas  City,  Mo.,  and  other  points,  610. 

Class  and  commodity  rates.  Grand  Junction,  Colo.,  and  other  points  from 
the  Missouri  Uiver  and  other  points,  115. 

Class  and  commodity  rates.  Indianapolis  and  other  Indiana  cities  to  Mis- 
souri Kiver,  11)5. 

Class  and  commodity  rates.  Newport  News,  Va.,  to  and  from  associated 
railway  territory,  345. 

Class  and  commodity  rates.    Oklahoma  to  Texas,  688. 

Class  and  commodity  rates.  South  Tacoma,  Wash.,  to  interstate  destina- 
tions. 2~A>. 

Class  rates.  Asubura,  Ga.,  to  and  from  eastern  cities  and  other  points, 
MO. 

Class  rates.    Medford,  Oreg.,  to  California,  701. 

Class  nit  cm.    Sb  revei  K>rt,  La.,  to  Texas  points,  31. 

Clean  rice.     See  Kiev. 

Coal.     Appalachia  district,  Va.     17. 

Coal.     Iluffalo,  N.  Y.,  from  Pennsylvania  points,  89. 

<Val.     Chicago,  111.     Demurrage,  81. 

Coal.    Clyde  siding,  Pa.,  to  Ashtabula  Harbor,  Ohio,  135. 

Coal.     Huerfano  and  Las  Animus  counties,  Colo.    Cur  distribution,  45S. 

<\.:il.     Illinois  to  Missouri,  518. 

Conl.    Keokee,  Va.,  to  Kentucky  and  Ohio,  17. 

Coal.     Thayer.  111.     Allowance,  13. 

C.>;tl.     Walsenburg  district,  Colo.,  to  Nebraska,  121. 

Coal,  anthracite.     Wyoming  region.  Pa.,  to  Perth  Am  boy,  N.  J.  480. 

Coal,  bituminous.     Clearlleld  district.  Pa.,  to  South  Amboy.  N.  J.  3S5. 

Coke.     KcoUe«*.  Va..  to  Kentucky  and  Ohio,  17. 

commodity  rates.  Arizona  and  Nevada  from  eastern  defined  territory, 
•ir.r.  1 4r>7 1 . 

c.  nitin>«liiy  ratfs.     Spokane  Wash.,  from  eastern  defined  territory,  454. 

Con]>i-rau'e.     Arkansas  to  Louisiana,  3x2. 

Cork,  granulated.     New  York,  N.  Y.,  to  Pearsall,  Tex.,  490. 

Cum,  bulk.    Sioux  City,  Iowa,  to  Hinsdale,  Mont.  402. 

Corn nieal.     Nashville,  Teun.,  to  southeast,  182. 

Cotton.    ShreveiKirt.    Concentration  priTllege,  31  (48)* 

Cotton.    Texas  points  to  New  Orleans,  La.  404. 
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Cotton  linters.    Texas  points  to  New  Orleans,  La.  404. 

Cotton  seed.    Alexandria  and  Natchitoches,  La.    Concentration  charge,  438. 

Cypress  lumber.    See  Lumber. 

Dairy  products.    Kansas  City,  Mo.,  to  Los  Angeles,  Cal.  412. 

Dried  fruit.     See  Fruit 

Eggs.    Kansas  City,  Mo.,  to  Los  Angeles,  Cal.  412. 

Emigrants'   movables.    Grand  Junction,   Colo.,  from  Missouri    River  and 

other  points,  115  (116). 
Evaporated  fruit.     See  Fruit 
Evaporated  milk.     See  Milk. 
Feeder  cattle.     See  Live  stock. 
Fertilizer   and   fertilizer   material.    Oklahoma   City,   Okla.,   to    interstate 

destinations,  656  (666). 
Flaxseed.     Fort  William  and  Port  Arthur,  Canada,  to  Buffalo,  N.  Y.  27Z. 
Flour.     Illinois  to  Atlantic  seaboard,  672. 
Flour.     Nashville,  Tenu.,  to  the  southeast,  182. 
Fresh  meat.     See  Meats. 
Fruit.     Columbia,  S.  C.  from  New  York,  226. 

Fruit,  dried  and  evaporated.    Wichita,  Kans.,  from  Arkansas,  6S2* 
Glass,  window.     Pittsburgh,  Pa.,  to  Atlanta,  Ga.  110. 
Glucose  sirup.     St.  Joseph,  Mo.,  to  Pacific  coast  points,  86. 
Grain.     Chicago,  111.,  from  Indiana  and  Illinois  points.     Transit  privilege. 

1(2). 
Grain.     Janesville,  Wis.     Transit  privilege,  448. 
Grain.     Kansas  City,   Mo.,   Omaha,  Nebr.,  and  Council  Bluffs,    Iowa,  to 

Wisconsin,  404. 
Grain.     Sioux    City,    Iowa,    from    producing    points   and    to   distributing 

markets,  98. 
Grain  products.     Illinois  to  Atlantic  seaboard,  672. 
Grain    products.     Kansas   City,   Mo.,   Omaha,   Nebr.,   and  Council   Bluffs, 

Iowa,  to  Wisconsin.  494. 
Grain  products,  Nashville,  Tenn.,  to  the  southeast,  182. 
Granulated  cork.     See  Cork. 
Grapes.     Columbia.  S.  C,  from  New  York,  226. 
Grapefruit     Florida  to  c.  f.  a.  territory,  251. 

Grate  bars  for  power  boilers.     Chattanooga,  Tenn.,  to  Oakland.  Gal.  249. 
Groceries.     Returned  shipments,  432  (435), 
Headings.     Arkansas  to  Louisiana,  382. 
Hides.    Territory  west  of  Mississippi  River  and  points  of  destination  upon 

and  east  of  that  river,  151. 
Hides,   salted,   green.    Oklahoma   City,   Okla.,   to  interstate   destinations. 

656   (666). 
Hoops.     Arkansas  to  Louisiana,  382. 
Household  goods.     Grand  Junction,  Colo.,  from  Missouri  River  and  other 

points,  115  (116). 
Incubators.     Buffalo,  N.  Y.,  to  Dallas,  Tex.  504. 
Iron  ore.     See  Ore. 

Iron,  pig.     Birmingham,  Ala.,  to  New  Orleans,  La.  429. 
Iron  roofing.     Newport.  Ky..  and  Cincinnati,  Ohio,  to  Knoxrille.  Tenn.  414. 
Leather.     Jefferson  City,  Mo.,  from  eastern  points,  78. 
Lemons.     California  to  Colorado,  Utah,  Montana  and  other  states,  27. 
Lettuce.     Charleston,  S.  C,  to  New  York,  N.  Y.  39Z 
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LI sht -end  distillate  (lighter  ends  of  petroleum  oil).    Muskogee,  Okla.,  to 

Coffey Yille,  Kans.  527  (529). 
Lime.    Ash  Grove,  Mo.,  to  Pine  Bluffs  and  Laramie,  Wyo.  258. 
Limestone.     Martinsburg,  W.  Va.,  to  Portsmouth,  Ohio,  610. 
Liquor.     San  Francisco,  Cal.f  to  Reno,  Nev.  616. 
Live  stock.    California  to  Tacoma  and  Seattle,  Wash.  230. 
Live  stock.    El  Paso.  Tex.,  to  Oklahoma  City,  Okla.  656  (657). 
Live  stock.    Oklahoma  City,  Okla.,  to  Kansas  City,  Mo.  656  (667). 
Live  stock,  feeder,  market,  and  stock.    Western  states  to  and  beyond  Mis- 
souri River,  7  (9). 
Logs,  mine  prop.     North  Carolina  to  Norfolk,  Va.  239. 
Lumber,    Arkansas,    Texas,    and    Louisiana.    Tap-line    allowances,    277 

fjvj),  549. 
Lumber,  cypress.     Little  Rock  and  Woodson,  Ark.,  to  Kansas  City,  Mo.  229. 
Lumber,  yellow  pine.     Rrewton,  Ala.,  to  Atlanta,  Ga.  84. 
Malt.     Minneapolis,  Minn.,  to  California  terminals,  878. 
Marble,  rough.     New  York,  N.  Y„  to  San  Francisco,  CaL.  374. 
Market  cat t la     See  Live  stock. 
Meats,  fresh.     Kansas  City,  Mo.,  from  Oklahoma  City,  Okla.,  and  Fort 

Worth.  Tex.  650   ((557). 
Meats,     fresh.     Wichita,     Kans.,    and    other     points    to    Arkanaaf    and 

Louisiuna,  GT>2. 
Milk,  evajtorated.     Official  classification  territory,  92. 
Milk,  fluid.     Poultney.  Vt.,  to  Eagle  Kridge,  N.  Y.  500. 
Mine-prop  lops.     See  Logs. 

Mohair.     Western  i*>lnts  to  eastern  destinations,  180. 
Oak  plank.     Set:  Plank. 
Oil,  fuel.     St.  Louis,  Mo.     Switching,  360. 
Oil.  petroleum.     Philadelphia,  Pa.,  to  Utlca,  N.  Y.  402. 
Onions.     Columbia,  S.  (\,  from  New  York,  226. 
Oranges.     California  to  the  oast.     Precooling,  267. 
oranges.     Florida  to  c.  f.  n.  territory,  251. 

Ore,  iron.     Hilda lo,  N.  Y..  to  Mount  Dallas  and  Saxton,  Pa.  40?. 
Parking-house  products.     Kansas  City,   Mo.,  from  Oklahoma  City,  Okla., 

and  Port  Worth.  Tex.  (550  <<>T>7). 
PackiiiLr  house  products.     Memphis  and  Vicksburg,  Tenn.,  from  Oklahoma 

rity.  okla.,  and  Fort  Worth.  Tex.  <n"^  (057). 
Packinghouse  products,  Memphis,  Tenn.,  from  Kansas  City,  Mo.,  Wichita, 

Kans.,  and  Oklahoma  City,  Okla.  UTrfi  («T>7 ). 
Parking-house   products.     Wichita,   Kans.,   and  other   points  to  Arkansas 

and   I  Louisiana,  052. 
Pelts.     Territory  west  of  Mississippi  River  to  the  east,  151. 
Petroleum  oil.     Srr  Oil. 

Petroleum  oil  lighter  ends.     Sec  Light-end  distillate. 
Piir  iron,     r'cr  Iron. 

Pineapples.     Florida  to  c.  f.  a.  territory,  251. 
Plank,  oak.     Kansas  City,  Mo.,  to  Des  Moines.  Iowa,  514. 
Potatoes.     Columbia,  S.  C,  from  New  York,  220. 
potatoes.     St.    I >ou is.   Mo.,   to   pointa  east  of  Illinois- Indiana   state  line* 

originating  in  Louisiana  and  Texas,  60. 
Produce.    Columbia,  S.  C,  from  New  York, 
Returned  shipments,  432. 
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t!:r. :  ■:.  ■■■■:■. r^.«  jr.. in.  Tl.^re  :s  n^  ■■••^niiercial  resign  why  the  rate  on 
:!  \---T.  >:.  .  •'.  *•  ■  r  ;.:.y  r-::.::-«n  :■•  thnt  np«»n  other  grain,  unless  it  may 
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s;  ■.■::d:'  -  r:-.'»»»  v.j-::  jr.:i:i.  :iii«l  the  flaxseed  rate  may  well  Sfiii)i>wh;.t 
ex> ■•  ■•'•!  tl.-  '»••  r.-.ti"*.     In  re  Advances  *»n  Flaxseeil.  272  <274.  27."»». 

Kates  r.j  <■:,  jr.;i:i  aii-l  -*r;-.:!i  j-r«-i"-i.-!-  heiwi>eii  jMiiuts  of  production  In  tl;" 
west  and  rl.e  Ai'.anri--  s-.il»'?anl  are  low  in  proportion  to  other  coniniod:- 
tie<.  The-'*  \"\\  !':,'.•'*  f-To  dv.f  to  w:ii»T  and  railroad  coinjM»t1tion.  l?»u 
they  oi:^'l.t  to  he  ".mw.  fi-r  they  nrnve  an  imineiise  volume  of  tralfic.  In  re 
Advances  on  I'laxsi'ed.  272   •  —7 ."i  i . 

iAiwer  rate  on  wi»»l  in  liah*s  than  nn  ww»l  in  sacks  should  be  established 
from  far  western  fKiints  tu  the  east  In  re  Transportation  of  Wool,  Hide* 
and  TelU.  K»l  U^)- 
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Wool  and  cotton  compared.  In  re  Transportation  of  Wool,  Hide*,  and 
Pelts.  151  (16*1). 

Id  absence  of  comi>etitire  conditions  It  would  be  difficult  to  sunt  a  In  a  higher 
rate  ui ton  wool  than  upon  hops.  In  re  Transportation  of  Wool,  Hides, 
and  IVlts.  151  (KJO). 

Kates  on  wool  may  proiterly  be  higher  than  upon  the  live  animal,  but  it  is 
difficult  to  Justify  present  difference.  In  re  Transiwrtatlon  of  Wool, 
Hides,  and  IVlts,  151  (loU). 

While  rate  on  wool  probably  ought  to  be  higher  than  rate  on  oranges.  It  is 
difficult  to  sustain  a  rate  on  wool  which  is  almost  twice  as  high  for  a 
shorter  haul.     In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (101). 

Mohair  should  not  pay  a  higher  rate  than  wool.  National  Mohair  (I rowers' 
Asso.  r.  A.  T.  &  S.  F.  Uy  Co.  180. 

Sheet  Iron  and  Iron  rooting  are  not  comi>etitive  articles.  A  lower  rate  on 
the  former  than  on  the  latter  not  found  unreasonable  or  discriminatory. 
McClung  &  Co.  t\  L.  &  X.  R.  It  Co.  414  (410). 

Carrier  may  make  reasonable  differential  between  rates  on  raw  material 
and  articles  manufactured  therefrom.  Electric  Malting  Co.  t\  A.  T.  & 
S.  F.  Ry  Co.  37*  <:$S0). 

If  rates  on  manufactured  articles  are  to  be  constructed  with  reference  to 
the  assembling  cost  at  the  point  of  manufacture,  all  of  the  raw  materials 
must  be  considered.    Massee  &  Felton  Lumber  Co.  r.  S.  Ry.  Co.  110. 

Advance  on  stocker  and  feeder  cattle  to  equal  rate  on  market  cattle,  con- 
demned.    In  re  Advances  on  Cattle  and  Sheep,  7  (12). 

Rates  to  principal  markets  of  consumption  ui>on  fat  cattle  should  not 
apply  to  stock  cattle,  and  stock-cattle  rates  should  not  exceed  75  per  cent 
of  beef-cattle  rates.  In  re  Advances  on  Meats  and  racking-house  Prod- 
ucts, 050  (GOIi). 

Higher  rate  on  high -pressure  boilers  than  on  low-pressure  boilers,  not  con- 
demned.   Smith-Rootli-rslier  Co.  r.  L.  S.  &  M.  S.  Ry.  Co.  242. 

Rate  on  window  glass  from  Pittsburgh.  I* a.,  to  Atlanta,  Ga.,  not  unreason- 
able as  compared  with  rate  on  glazed  sash.  Massee  &  Felton  Lumber 
Co.  r.  S.  Ry.  Co.  110. 

From  Minneapolis  to  California  terminals  rate  on  malt  should  not  exceed 
rate  on  barley  by  more  than  7  cents  per  hundred  pounds.  Electric  Malt- 
ing Oi.  r.  A.  T.  &  S.  F.  Ry.  Co.  378. 

R;ite  on  liirhtiT-t'iidx  of  i>ctroieum  oil  from  Muskogee,  Okla.,  to  Coffeyvllle, 
Kaiis..  found  to  be  unreasonable  so  far  as  It  exceeds  by  more  than  2  cents 
per  1<hi  i h Minds  the  rate  on  crude  oil.  National  Refining  Co.  t\  M.  K.  & 
T.  Ry.  Co.  r»L»7. 

Rates  mi  mine- prop  logs  from  North  Carolina  to  Norfolk.  Va.,  found  un- 
reasonable so  far  as  they  exceed  rates  on  saw  logs.  Rlckards  v.  A.  C  L. 
It  It  Co.  2tt>. 

Fai-t  that  rates  on  rough  and  clean  rice  from  Texas  points  to  New  Orleans 
are  same,  found  not  to  constitute  undue  discrimination  against  New 
Orleans  millers.  New  Orleans  Board  of  Trade  v.  Q.  H.  &  S.  A.  Ry. 
To.  1!10 

Comparisons  are  of  little  value  when  the  rate  on  one  article  is  compared 
with  articles  of  a  much  lower  grade  and  the  rates  on  which  latter  articles 
are  generally  lmi»ort  rates  made  under  stress  of  acute  competition.  In  re 
Transportation  of  Wool,  Hides,  and  Pelts,  151  (161).  . 
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COMPARATIVE  RATES— Continued. 

Rate  on  marble  not  unreasonable  as  compared  with  rate  on  rough  stone 

Cohen  &  Co.  v.  Mallory  S.  S.  Co.  374. 
Rates  on  hardwood  lumber  are  about  2  cents  lower  than  on  yellow  pine. 

Tap-lino  Case.  549   (585). 
Carriers  not  justified  in  advancing  the  rate  on  lemons  to  equal  rate  on 
oranges.    In  re  Advances  on  Lemons,  27. 
COMPETITION. 
In  General. 
Competition  of  controlling  force  can  not  be  ignored  by   Commission  in 
determining  whether  an  advantage  in  rate  at  the  competitive  point  is 
undue  or  is  one  not  chargeable  to  carriers  because  involuntarily  made. 
Sioux  City  Terminal  Elevator  Co.  t?.  C.  M.  &  St.  P.  Ry.  Co.  98  (107). 
Carriers  not  allowed  to  avail  themselves  of  competitive  conditions  which 
they  have  created  and  desire  to  maintain  at  Tlfton  and  Cordele  and  deny 
substantially   equal   treatment   to  Ashburn.     Chamber  of  Commerce  of 
Ashburn  v.  G.  S.  &  F.  Ry.  Co.  140  (150). 
Competition  justified  maintenance  of  proi>ortlonal  rates  on  grain  at  Omaha 
while  denying  such  rates  at  Sioux  City.     Sioux  City  Terminal  Elevator 
Co.  r.  C.  M.  &  St.  T.  Ry.  Co.  98. 
Rates  governing  movement  of  grain  and  grain  products  from  Missouri  River 
to    Atlantic    seaboard    are   of   a    competitive   nature.     Wisconsin    State 
Millers'  Assn.  r.  C.  M.  &  St.  I\  Ry.  Co.  4i>4  (405). 
Shipper  is  not  privileged  to  demand  less  than  normal  rates  because  of  exist- 
ence of  competition  which  carrier  does  not  choose  to  meet.     Cohen  &  Co, 
v.  Mallory  S.  S.  Co.  374   (377). 
Competition  which  compels  lower  rates  to  one  city  than  to  another  city 
similarly  situated   may  justify  such  rate  adjustment,  but  mere  fact  of 
competition,  regardless  of  its  character,  does  not  relieve  carriers  tmm 
limitations  of  section  3.     Chamber  of  Commerce  of  Newport   News  v. 
S.  Ry.  Co.  315    1 353). 
No  competitive  conditions  require  maintenance  of  a  50-cent  rate  from  Chi- 
cago to  the  east.     Traugott  Schmidt  &  Sons  r.  M.  C.  It.  R.  Co.  GS1  (6S7). 
Competition  and  other  conditions  justify  lower  excursion  fares  to  Atlantic 
City  from  New  York  than  from  Baltimore.     Merchants  &  Mfrs.  Asso.  of 
Baltimore  r.  A.  C.  R.  R.  Co.  121). 
Markkt  CoMn.rrnoN. 

No  reason  why  Ashburn  should  not  he  accorded  benefit  of  market  competi- 
tion obtaining  at  near-by  points.  Chamber  of  Commerce  of  Ashburn  f. 
G.  S.  &  F.  Ry.  Co.  110  (145). 
Competition  between  widely  separated  factories  in  common  markets  is  to 
be  encouraged  so  long  as  rates  are  not  unlawful.  Masseo  &  Felton  Lum- 
ber Co.  r.  S.  Ry.  Co.  110  (111). 
Railroad  Competition. 

Justifies  granting  of  milling  in  transit  privilege  at  twin  cities  and  denying 
it.  at  Janesville,  Wis.     lllodgett  Milling  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  44S. 
Watkk  Compktition. 

Kffect  of  water  competition  upon  transcontinental  rates  from  west  to  th* 

east.     In  re  Transportation  of  Wool.  Hides,  and  Pelts,  151  (100). 
Relief  from  fourth  section  granted  because  of.    In  re  Transportation  of 
Wool,  Hides,  and  Pelts,  151  (178). 
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COMPETITION— Continued. 
Water  Competition — Continued. 

While  water  competition  may  be  availed  of  by  a  carrier  as  Its  Justification 
for  rates  chat  are  lower  than  would  otherwise  be  lawful,  the  existence  of 
such  competition  is  not  in  itself  a  ground  upon  which  shippers  may 
demand  a  lower  rate.     Cohen  &  Co.  t\  Mallory  8.  S.  Co.  374  (370 1. 

Water-compelled  rnte  is  not  a  measure  of  a  normal  all-rail  rate.  Cohen  ft 
Co.  r.  Mallory  S.  S.  Co.  374  (377). 

Water  comi>ctition  does  not  Justify  charging  different  export  rates  on  same 
tralllc  from  same  point  in  the  United  States  to  same  port  of  transshipment 
by  reason  of  the  fact  that  beyond  the  i>ort  of  transshipment  the  tralllc  is 
to  lx>  carried  to  different  destinations.  New  Orleans  Board  of  Trade  v. 
I.  C.  It.  R.  Co.  405. 

A  rnte  forced  by  water  competition  can  not  be  used  as  a  standard  of  reason- 
ableness.    In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151   (163). 

COMPETITIVE  TRAFFIC.     8v*  <il*o  Line  Haul;  Comparative  Rates. 

Definition  in  tariff  held  to  be  ambiguous  and  uncertain.  Standard  Oil  Co. 
r.  I.  T.  R.  R.  Co.  309  (370). 

COMPRINT.     *SYc  Limitation  of  Actions;  Heabinq. 

COMPLIANCE. 

Unless  carrier  with  circuitous  route  is  willing  to  submit  to  conditions 
herein  specified,  it  should  retire  from  business.  Southern  Illinois  Millers' 
Anno.  r.  L.  &  N.  It.  It.  Co.  072  (078). 

CONCENTRATION  CHARGES.     8ve  alto  Transit  Privileges. 

Unlawful  for  carrier  to  add  to  its  reasonable  rates  a  i>eiialty,  by  way  of  a 
concentration  charge,  to  be  forfeited  If  outbound  movement  is  not  over 
name  line  as  inbound  movement.  Red  River  Oil  Co.  t*.  T.  &  P.  Ry.  Co. 
4.**S  (447)  ;  Tap-line  Case.  540  (UTiO). 

Unjustly  discriminatory  to  assess  concentration  charges  at  comjietitive 
joints  different  from  or  greater  than  those  assessed  at  noncompetitive 
Points.     Red  River  Oil  Oo.  r.  T.  &  P.  Ry.  Co.  438  (447). 

Unjustly  discriminatory  to  exact  of  southern  Illinois  shippers  a  transit 
I»cnalt.v.  while  competitors  at  St.  Louis  are  charged  nothing.  Reason- 
able pcnulty  suggested  for  both  |»oiiits.  Southern  Illinois  Millers'  Asso. 
i.  L.  &  N.  K.  R.  Co.  073  (077). 

CONCESSION.       Srr    AltSTKACT   l^'ESTION  *.    Kl.flAl  KS. 

CONNECTI.VJ   CARRIERS.     Xcc  Carriebb. 

COST   OF   SERVICE. 

Cost  of  scr\iee  not  sufficient  Justification  for  greater  charge  to  Intermediate 

point.     Crand  Junction  Chamber  of  Commerce  r.  I).  &  R.  G.  R.  It.  Co. 

115    (111M. 
Not  to  be  ignored      In  re  Advances  on  Cotton,  404  (408). 
Changed  method  of  opcrattng  Inaugurated  of  defendant's  own  motion  and 

for  its  own  conveniens,  no  Justification  for  proi>osetl  increase.     In  re 

Ad\:iuees  on  Milk.  .'VM)   iTiO'J). 
There   must    finally   be   an   Intimate  relation  between   the  actual   cost   of 

transmit  at  ion  and  the  rate  paid  by  the  public.     In  re  Transportation  of 

Wool.  Hides,  and  Pelt*,  151  (1CU). 
Cost  of  carriage  is  decreased  In  proportion  as  the  car  loading  can  be  tn- 

creMsi^i     in  r»»  T  ran  sanation  of  Wool,  Hides,  and  Pelts,  151  (160). 

4H23G-     \  ol  1»-  12 47 
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DAMAGES— Continued. 
Unreasonable  Katie — Continued. 

Damans  awarded  for  unreasonable  nite.  da  1  vest  on  Commercial  Asso.  v. 
C.  II.  &  S.  A.  Ry.  Co.  512;  Texas  Seed  &  Floral  Co.  r.  N.  Y.  C.  &  St.  L. 
It.  It.  Co.  r>(4 ;  Huntingdon  Lumber  Co.  r.  I.  C.  It.  R.  Co.  507 ;  National 
Refining  Co.  v.  M.  K.  &  T.  Ity.  Co.  527;  Perry  &  Co.  t\  N.  P.  Ry.  Co.  217; 
Riekards  v.  A  C.  L.  R.  R.  Co.  230  (241)  ;  Black  v.  CS.  X.  Ry.  Co.  402: 
Simpson  Fruit  Co.  v.  Wells.  Kargo  &  Co.  412 ;  Nellson  Co.  r.  I*  Ry  &  N.  Co. 
254  ;  Mwkor  &  Co.  v.  I*  V.  R.  It.  Co.  4S0;  Fein  &  Co.  r.  P.  It.  It.  Co.  483; 
Wheeler  Lumber.  Bridge  &  Supply  Co.  r.  St.  L.  I.  M.  &  S.  Ry.  Co.  514 ; 
Wolf  Co.  r.  Mallory  S.  S.  Co.  400;  Atlantic  Refining  Co.  t?.  B.  &  O.  R.  It. 
Co.  402. 

Damages  to  be  awarded  upon  proper  proofs.  Ferguson  Sawmill  Co.  tr. 
St.  L.  I.  M.  &  S.  Ry.  Co.  220  (232). 

Rate  not  found  unreasonable;  damages  Honied.  Portsmouth  Steel  Co.  v. 
R.  &  O.  It.  It.  Co.  510. 

Charges   based   on    unreasonable   minimum    weight      Damages   awarded. 
Sunderland  Bros.  Co.  r.  St.  L.  &  S.  F.  It.  It.  Co.  250. 
DELI  V Kit Y.    Sec  aUo  Switchings  and  Switching  Charges. 

Where  a  railroad  has  a  wharf  to  which  its  tariffs  offer  delivery  and  at 
whirl)  part  of  the  shipping  public  is  served,  such  a  wharf  becomes  a  pub- 
Hi*  terminal,  and  If  all  shippers  are  not  given  access  to  It  by  the  boats 
they  choose  to  employ,  it  then  becomes  the  carrier's  duty  to  make  delivery 
at  other  available  docks  at  the  same  rate.  Mobile  Chamber  of  Commerce 
r.  M.  &  O.  It.  It.  417. 

A  carrier's  practices  regarding  delivery  are  within  control  of  Commission, 
but  where  such  practices  follow  delivery  to  the  shlp[»er  the  Commission 
Is  without  power.     Cosby  r.  Richmond  Transfer  Co.  72  (77). 

Unless  railroad  carrier  undertakes  to  make  delivery  at  residences  for  rate  of 
fare  in  tariff,  carrier's  duty  to  public  begins  and  ends  In  the  baggage  room. 
Cosby  r.  Richmond  Transfer  Co.  72. 
DEMTRItAGK. 

Demurrage  on  coal  consigned  to  railroad  consignee,  which  accrued  on  ac- 
count of  that  carrier's  embargo,  not  unlawful.  Crescent  Coal  &  Mining 
Co.  r.  B.  &  O.  R.  It.  Co.  81. 

Commission  does  not  undertake  to  determine  whether  vendor  or  vendee  is 
liable  for  demurrage  charges.  Crew-en t  C«»al  &  Mining  Co.  v.  B.  &  O. 
It.  It.  To.  si    is:*). 

Empty  privately  owned  cars  while  remaining  «n  privately  owned  tracks, 
and  not  "placed  for  loading"  by  carrier,  are  not  subject  to  demurrage 
charges  under  existing  ta riffs.     Central  Commercial  Co.  r.  O.  &  S.  I. 
It.  It.  Co.  532. 
DESTINATION. 

pi.int  of  destination  Is  point  at  which  carrier's  liability  ceases.  Mobile 
Chamber  of  Cmuiiierre  r.  M.  &  O.  It.  It.  Co.  417  M2tl). 

Carrier  may  n«»i  lawfully  make  different  export  rates  on  same  traffic  from 
same  |x»int  In  United  States  to  same  port  of  transshipment  by  reason 
<>f  fart  that  beyond  |w>rt  of  transshipment  traffic  is  to  be  carrted  to  dif- 
ferent destinations.     New  Orleans  Hoard  of  Trade  r.  I.  C.  R.  R.  Co.  405. 

DEVICE.      Sn-    illsn    ItlHATKS. 

li)r«T|'..nnlou  of  ] Ha ut  facility,  to  secure  rebate  in  form  of  divisions  or 
a!l<'\vai»'es.  Cobmial  Salt  Co.  r.  M.  I.  &  I.  L.  358;  Tap- line  Case,  277 
1 2M>  ;  In  re  Wharfage  Charges  at  Galveston,  635  (544). 
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DIFFERENTIALS.    See  Preferences  and  Prejudices;  Comparative  Rates; 

Relative  Rates. 

Principle  of  graded  rates  applied  to  differentials.     Indianapolis  Freight 
Bureau  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  195  (198). 
DIRECT   ROUTES.     See  Through    Routes   and  Joint  Rates;    Circuitous 

Routes;  Routes. 
DISCONTINUANCE  OF  CASE.    Sec  Practice  and  Procedure. 
DISCRIMINATION.    See  also  Preferences  and  Prejudices. 

Unlawful  to  make  different  export  rates  on  same  traffic  from  same  point 
in  United  States  to  same  port  of  transshipment  by  reason  of  fact  that 
beyond  port  of  transshipment  traffic  is  to  be  carried  to  different  destina- 
tions.   New  Orleans  Hoard  of  Trade  v.  I.  C.  R.  R.  Co.  465. 

Rule  relating  to  minimum  and  rate  on  bulky  and  lengthy  articles,  found 
unjustly  discriminatory.  Brunswick-Balke-Colleuder  Co.  v.  A.  T.  &  S.  F. 
Ry.  Co.  395. 

Switching  charge  held  not  to  be  discriminatory.  Curtis  Bros.  &  Co.  r. 
S.  P.  Co.  372. 

Illegal  discrimination  for  railroad  to  refuse  to  issue  through  bills  of  lading 
on  exports  except  as  to  certain  preferred  water  carriers.  Mobile  Cham- 
ber of  Commerce  r.  M.  &  O.  R.  R.  Co.  417  (424). 

Damages  awarded  in  difference  between  rate  charged  complainant  and  rate 
charged  favored  shipper.     Meeker  &  Co.  v.  L.  V.  R.  R.  Co.  4S0  (4S1). 

Payment  of  allowances  or  divisions  to  a  boat  line,  which  is  a  plant  facility 
of  a  salt  company,  held  to  be  an  unlawful  rebate.    Colonial  Salt  Co.  r. 
M.  I.  &  I.  I j.  3i>S. 
DISMISSAL. 

Spokane  case  can  not  now  be  discontinued  until  matters  in  issue  have  been 
finally  determined.     City  of  Spokane  r.  N.  P.  Ry.  Co.  454  (455). 
DISTANCE. 

Distance  is  a  factor  always  to  be  considered  and  is  sometimes  controlling, 
hut  established  commercial  conditions,  coni]K»tition  of  water  carrier*, 
and  competition  between  railroads  with  termini  at  different  points  make 
it  impractical  to  consider  a  situation  from  the  standjKiint  of  distance 
alone.     Indianapolis  Freight  F.ureau  r.  C.  C.  C.  &  St.  L.  Ry.  Co.  11*5  i2iCi>. 

Where  Commission  has  established,  from  Missouri  River  to  Utah  common 
points,  a  rate  <>f  $1.!N)  first  class,  for  1,1  no  miles,  it  can  not  hold,  upon  the 
score  of  distance,  that  higher  rate  would  be  reasonable  for  042  miles  to 
Grand  Junction,  an  intermediate  point.  Grand  Junction  Chamber  of 
Commerce  ?\  D.  &  R.  G.  R.  R.  Co.  115  (IIS). 

Shorter  distance  and  oilier  conditions  justified  lower  excursion  fares  to 
Atlantic  City  from  New  York  than  from  Raltimore.  Merchants  &  Mfrs, 
Asso.  of  Baltimore  r.  A.  C.  R.  R.  Co.  120. 

Slight  differences  in  distance  are  often  and  properly  disregarded  in  naming 
rates,  and  Commission  has  often  approved  blanket  rates  covering  wide 
areas,  but  always  with  reservation  either  that  no  one  was  objectinc  or 
that  a  substantial  reason  for  that  rate  adjustment  had  been  shown. 
Transportation  Bureau  of  Wichita  r.  St.  L.  &  S.  F.  R.  R.  Co.  079  (t>Sn>. 

An  important  item  in  this  case.  Transportation  Iiureau  of  Wichita  r. 
St.  L.  &  S.   F.   K.  R.  Co.  f.7!>   HisO). 

In  long-dNtance  transportation  rate  ought  not  to  increase,  mile  for  mile,  ni 
rapidly  as  in  shorter  distances.  In  re  Transportation  of  Wool.  Hides,  and 
Pelts.  151    (H15). 

It  is  a  general  principle  that  rates  should  be  relatively  lower  for  longer 
distances.     Huntingdon  Lumber  Co.  r.  I.  C.  R.  R.  Co.  507  (509). 
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DISTANCE— Continued. 

Average  length  of  haul,  as  a  transportation  condition.  Tn  ce  Advances  on 
lemons,  27  (28). 

Distance  is  not  to  be  ignored.    In  re  Advances  on  Cotton,  404  (408). 

Distance  is  not  controlling.    Merchants  &  Mfrs.  Asso.  of  Baltimore  v.  A.  C. 
B.  K.  Co.  12l». 
DI STANCH  BATKS. 

Distance  rates  approved  by  Commission  on  fresh  meat  and  packing-house 
products  from  Wichita,  Oklahoma  City,  Fort  Worth,  St  Louis,  and 
Kansas  City  to  Arkansas  and  Louisiana.  In  re  Advances  on  Fresh  Meat 
ami  Burking- house  Products,  oT>2;  [See  also  In  re  Advances  on  Meats  and 
racking-house  Products,  ti50]. 

A  mileage  scale  ordiuarlly  yields  a  much  higher  rate  in  proportion  for  a 
short  than  for  a  long  haul.  When  two  hauls  are  combined  it  Is 
usually  unjust  to  require  two  carriers  to  accept  comi>ensatlon  at  rate, 
per  mile  applied  for  entire  long  haul.  They  are  entitled  to  a  higher  rate 
because  their  individual  hauls  are  short.  But  as  distance  increases  the 
force  of  this  consideration  decreases,  and  there  should  be  no  addition 
when*  the  two  linos  are  part  of  same  system.  In  re  Advances  on  Meats 
and   Bucking-house  Products,  iuifi   (0C1). 

Local  rates  in  c.  f.  a.  territory  are  built  substantially  on  distance.  This 
adjustment  has  obtained  for  many  years;  commercial  interests  have 
grown  up  thereunder ;  and  it  has  l>een  the  subject  of  less  complaint  than 
any  other  general  rate  adjustment.  The  Commission  has  sometimes  been 
appealed  to  to  change  it.  but  has  declined  to  do  so.  Indianapolis  Freight 
Bureau  r.  C.  (\  <\  &  St.  L.  By.  Co.  lWi  (108). 

Distance  rates,  not  found  unreasonably  low.    Bed  Blver  OH  Co.  v.  T.  &  P. 
By.  Co.  4tts   (  I47L 
DISTI'IM'.ANCK  OF  ADJCSTMKNT. 

Commission  has  uniformly  sustained  carriers*  contention  that  the  per- 
centage adjustment  between  c%  f.  a.  territory  and  the  east  ought  not  to  be 
disturbed  without  strong  reason  for  so  doing.  Traugott  Schmidt  &  Sons 
r.  M.  C.  B.  B.  Co.  0*4  (GSO). 

Adxautnse  of  Omaha  over  Sioux  City  by  way  of  back-haul  privilege  not 
suflicient  to  Justify  an  order  which  would  seriously  disturb  rates  and 
result  in  substantial  loss  to  carriers.  Sioux  City  Terminal  Elevator  Co. 
r.  t\  M.  &  St.  P.  By.  Co.  SW  (100). 

rnri-aNoiialile  rate  may  not  be  i>ermitted  to  stand  merely  because  if  re- 
duced other  readjustments  might  follow.  New  Orleans  Board  of  Trade 
r.   I..   Ac  N.   B.   B.   Co.  421)    4 431 ) . 

Commission  can  not  deny  relief  on  ground  that  other  points  similarly 
situated  mi -lit  thereby  be  induced  to  ask  for  like  relief.  Chamber  of 
Commerce  of  Ncwjiort  News  r.  S.  By.  Co.  345  (356). 

Case  i!i<mi<s«il.  where  to  grant  relief  would  seriously  disturb  adjustment, 
um!uc  discrimination  not  being  apparent.  New  Orleans  Board  of  Trade 
r.  <J.  II.  iV  S.  A.  By.  Co.  210  4  213). 

r.H-t^  in  tlr<  <-:!*«•  do  not  warrant  Commission  in  disturbing  adjustment. 
A<h.:..\o  Cement  Co.  i.  A.  T.  &  S.  F.  By.  Co.  510  (526). 

Ditli  lltii-s  aie  always  encountered  when  long-established  rate  relation- 
ship are  tliMHrhed.     I  ml  la  mi  in  >1  is  Freight  Bureau  r.  C.  C.  C.  &  St.  L. 

Bv.  Co.  no  I'jiim. 

■ 

t'"i . .!..;-<:« in  w.-rM  not  hesitate  to  reduce  unreasonable  rate  because  of 
threats  of  ;i  reduction  from  eoiu]»eting  fields.  Bituminous  Coal  Oper- 
ators i\  V.  B.  B.  Co.  &S5  (301). 
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DISTURBANCE  OF  ADJUSTMENT— Continued. 

Local  rat  eg  in  c.  f.  a.  territory  are  built  substantially  on  distance.  This 
adjustment  has  obtained  for  many  years;  commercial  Interests  have 
grown  up  thereunder ;  and  it  has  been  the  subject  of  less  complaint  than 
any  other  general  rate  adjustment.  Commission  has  sometimes  been 
appealed  to  to  change  it,  but  has  declined  to  do  so.  Indianapolis  Freight 
Bureau  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  195  (198). 
DIVISIONS  OF  THROUGH  RATES.     Sec  also  Allowances. 

Division  of  joint  rate  is  matter  for  agreement  among  participating  car- 
riers, and  is  not  subject  to  review  by  Commission  upon  complaint  by 
shipper.  It  may  be  considered  as  evidence  bearing  upon  reasonableness 
of  rate.    Reno  Grocery  Co.  t*.  S.  P.  Co.  400  (401). 

Complaint  attacking  division  of  joint  rate,  dismissed.  Reno  Grocery  Co.  r. 
S.  P.  Co.  400. 

It  is  aggregate  charge  with  which  shipi>er  is  concerned  and  It  Is  of  little 
interest  to  him  whether  that  aggregate  be  determined  by  joint  rate  or  by 
combination  of  rates.    Merchants  &  Mfrs.  Asso.  v.  P.  R.  R.  Co.  474  (478). 

Not  clear  that  Commission  has  jurisdiction  to  deal  with  divisions  under  a 
rate  not  fixed  by  Commission;  but  that  question  not  decided.  In  re 
Wharfage  Charges  at  Galveston,  535  (540). 

Joint  through  rate,  cane  vied  as  result  of  disagreement  over  divisions,  or- 
dered to  be  established.  Chamber  of  Commerce  of  Newport  News  r. 
S.  Ry.  Co.  315. 

Payment  of  allowances  or  divisions  to  boat  line,  which  is  mere  plant 
facility,  held  to  be  an  unlawful  rebate.  Colonial  Salt  Co.  v.  M.  I.  &  I.  L. 
358. 

Petition  of  terminal  company  for  increased  divisions,  denied,  but  carriers 
ordered  to  correct  discriminations  in  divisions  granted  to  terminal  com- 
panies.   In  re  Wharfage  Charges  at  Galveston,  535  (546). 

It  is  not  intended  to  intimate  that  a  short  line  should  be  confined  in  its 
division  of  joint  rate  t'>  merely  the  amount  which  an  application  of  the 
mileage  scale  would  produce.  What  is  a  fair  division  between  carriers 
is  to  be  determined  upon  merits  of  each  particular  case.  In  re  Advances 
on  Meals  and  Packinghouse  Products,  050  (Ml). 

Trunk  lines  permitted  to  cancel  divisions  or  allowances  to  tap  lines  found 
by  Commission  not  to  be  common  carriers.    Tap-Line  Case,  277. 

Divisions  of  a  through  rate  should  be  somewhat  less  than  the  local  rate 
and  can  not  be  used  as  a  conclusive  standard  by  which  to  measure  the 
reasonableness  of  intermediate  rate.     Southern  Illinois  Millers'  Asso.  «?. 
L.  Ac  N.  It.  R.  Co.  <>72  v()T:J). 
DOCK  FACILITIES      S<v  Wiiakvks  and  Wharf  ace. 
DOUiLE-DECK  CARS. 

Charges  should  be  assessed  uihjii  basis  of  double-deck  car  ordered,  where 
carrier   furnishes  two  single-deck  cars.     Carstens  Packing  Co.  v.  S.  P. 

Co.  LW. 
DRAYAOE.    Scr  Tuansfkr  Companies  and  Transfer  Charges. 
EASTERN  TRINE   LINK  TERRITORY. 

Detin^l.     Indianapolis  Freight  Bureau  r.  C.  C.  C.  &  St.  L.  Ry.  Co.  195  U98). 
ELEVATION  IN  TRANSIT.     Srr  Transit  Privileges. 
KMBARCO. 

Demurrage  charges,  accruing  because  of  embargo  of  railroad  consignee, 
not  unlawful.     Crescent  Coal  &  Mining  Co.  r.  R.  &  O.  R.  It.  Co.  Si. 
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EMPTY  CARS. 

Additional  revenue-producing  business  offsets  empty  car  movement.  Ports- 
mouth  Steel  Go.  v.  B.  &  O.  R.  R.  Co.  510  (511). 

ENVIRONMENT. 

Effect  of  environment  on  comi»etitlve  conditions.  Chamber  of  Commerce 
of  Anhburn  v.  G.  S.  &  F.  Ry.  Co.  140  (150). 

EQUALITY. 

Equality  of  opportunity  In  use  of  public  transportation  facilities,  purpose 
of  act.     In  re  Wharfage  Charges  at  Galveston,  535  (544). 

EQUALIZING  CONDITIONS.    .See  also  Advantages;  Location;  Preferences 

and  Prejudices;  Relative  Rates. 
No  ]>art  of  Commission's  duty  or  right  to  equalize  markets,  except  as  that 

result  mny  be  incident  to  correction  of  injustice.     Sioux  City  Terminal 

Elevator  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  98  (109). 
No   function   of  Commission  or  carrier   to  equalise  economic  conditions. 

Bituminous  Coal  Operators  i\  P.  It.  R.  Co.  385  (391). 
Not  function  of  currier  to  equalize  commercial  advantages  of  cities.     R.  R. 

Com.  of  La.  r.  St.  L.  S.  W.  Ry.  Co.  31  (34). 
Neither  carriers  nor   Commission   can   lawfully  adjust  rates  to  equalise 

commercial  advantages.    Red  River  Oil  Co.  v.  T.  ft  P.  Ry.  Co.  438  (442). 

EQl'IPMENT.     Bee  Car. 

ESTIMATED  WEIGHT.     Bee  Weigiit. 

ESTOPPEL.     Scv  alno  RK8  Adji'dicata. 

Carrier  estopj>ed.     Red  River  Oil  Co.  v.  T.  &  P.  Ry.  Co.  43S  (440). 

EVIDENCE. 

Findings  of  Commission   in   former  case  accepted  as  conclusive  without 

requiring  other  evidence.     Pels  &  Co.  r.  P.  R.  It.  Co.  4X3  (4S0). 
Voluntary  reduction  not  proof  of  unreasonableness  of  former  rate.    Pierce 
v.  P.  L.  E.  It.  It.  Co.  SU  (91). 
EXCLUSIVE  PRIVILEGES.      Ncr  Transfer  Companies  and  Transfer  Cii  a  rgks. 
EXCURSION  TICKETS,     fl'r  Tiokkts. 
EXPEDITED  SERVICE     8vv  Livk  Stock. 

EXPENSES. 

Derating  expense's  |*»r  ton-mile  so  high  that  Commission  hesitates  to 
make  extensive  reductions.     Nehr.  State  Ry.  Coin.  r.  C.  B.  &  Q.  It.  It.  Co. 

121  (inr»). 

EXPORT  AND  IMPORT  RATES. 

Export  rates  must  be  published  and  filed  and  may  Ik*  changed  only  upon 
an  days'  notice.  New  Orleans  Hoard  of  Trade  t\  I.  C.  It.  It.  Co.  405 
(Km). 

TraMic  for  eximrt.  moving  from  a  point  In  one  state  to  a  port  of  tians- 
<*hipmeut  in  same  state,  whether  on  local  or  through  bill  of  lading;,  is 
subject  to  the  act.  Red  River  Oil  Co.  r.  T.  &  P.  Ry.  Co.  438  (440)  ;  Jn  re 
Wharfairi*  Charges  at  (Salveston,  535  (547)  ;  In  re  Advances  on  CcKton, 
4<M    (110). 

Unlawful  to  make  different  export  rates  on  same  traffic  from  same  point  In 
United  States  to  same  port  of  transshipment  by  reason  of  fact  that  beyond 
j*>rt  of  transshipment  trutlic  Is  to  be  carried  to  a  different  foreign  desti- 
nation.   New  Orleans  Board  of  Trade  r.  I.  C.  It,  It  Co.  405. 
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EXPORT  AND  IMPORT  RATES— CcLCinued. 

Carrier  =ay  lawf-iiiy  :r.aie  an  irzjort  rate  from  a  port  tn  the  United 
States  to  an  inter!  >r  desti  ration  less  than  its  domestic  rate  from  the 
sane  t«:n  to   the  same  desu^itioc     New  Orleans  Board  of  Trade  c. 

I.  C.  R.  R-  Co.  4»53   i  4-»  - . 
It  is  :'.'.*£*.  ■iisi:riniz£t:-:z  f-:r  a  r-i".road  to  refuse  to  issae  through  bills 
•:*  :±l—z  :-  *x-«:rt  traf::  ex*;.:  as  to  certain  preferred  water  earner*. 
M:  .e  «.-  -:t-rr  of  Conner:*  r.  M.  4  O.  R.  R.  Co.  417  *424>. 

Rrf :rl;-?  •:!.!■:*«  iz  Mrl-  attlioaile  to  cotton  exported  if  properly  modi- 
red,  not  L>ril.     Lz.  re  Alvi-.-ea  on  Cotton,  4»>4  (411). 
IMPRESS  COMPANY. 

Express  tar  IT  estinr-ti-j  wv;sLt  -:f  a  «?ase  of  eggs  found  unreasonable. 
Sints*:::  Fruit  Co.  r.  W^::s  Farzo  4  Co.  412. 
FACII-IIIES.     £■**     !'.■•<     Stations:     Tfrvinai.     Facilities     axd     Terminal 
Chas-jLs:  Wh.«:'.^  and  WrazfauZ. 
F::::i::es  granted  -:r  a'.::~ed  in  -.-onneotion  with  rates  should  be  stated  In 
tar:*s.     In  re  M:>^e.  Exiursioii.  and  Commutation  Tickets,  95. 

findings  of  commission. 

F.:.i:..j*  -n  '  rr.-^r  rase  that  ^Iven  ra:e  would  be  reasonable  even  thi>i2gh 
C«  -.:. ..»*.  :-  rr.  rJiat  tine  had  l»-  a::h»ri:y  to  nx  rates  for  the  future 
c.:..  'e  .; .^;:-:ii  is  inal  by  Commission  in  subsequent  suit  for  rep:ira- 
t.  :.  w:m:;:  rev- ■"•"-»  ■  :tL-r  evidence.     Fels  &  Co.  r.  P.  B.  R.  Co.  4S3 

It  rL;st  he  assumed  *Liit  J*.:.!j=:ent  of  Commission  was  correct  upon  facts 
{•resented   in   case  f -..iy   .;■  nsidered   a:;d   decided.     Traugutt   Schmidt   & 
Sons  r.  M.  C.  R.  R-  Co.  »;^4     ,s-.. 
Or.iy  carriers   tLat  are  before  :he  Commission  are  bound  by  findings  of 
Commission  i^  -;.u:  .i-flsr.     Feis  &  to.  r.  P.  R.  R.  Co.  4  S3  t43G). 
FOREIGN  COMMERCE.     ^«*    sNo  Export  and  Import  Rates. 

Ri.te.<*  on  ti:ix  *■•>.-•  J  fn  ::.  C  ■:■.•".•  I: i  *.«»  F.uffalo.  N.  YM  not  found  unreasonable. 
In  re  Advances  on   Flaxseed.  272. 
FOURTH  SECTION.     .v.*:   I>jV,  and  Short  Haul. 
FRi;E  TRANSPORTATION.     X'.e  ai*o  Passes. 

Tap-iihv  common  <:an\er  r-nn  not  rransiort  for  proprietary  lumber  com- 
I<iuy  free  of  L-Lurse.     Tu;>-iine  Ca?o.  277   i297). 
FREE  WHARFAGE.     .vr  Wharves  and  Wharfage. 
GATEWAYS.     S*/<?  Roi-ii.s:  Through  Routes  and  Joint  Rates. 
GKADED  RATES. 

Riwnkot  nystem  of  m.-kii.g  rates  on  wool  from  the  west  to  eastern  points 
should  be  bn-kiTi  up  Mini  ::rad»M  ra:es  established.     In  re  Transportation 
of  Wun].  Hidos.  and   Pots.     151    1 1 G5 ) . 
Principle   <»f   triwh-d   rai.-s   :i;»:.ii**d  to  differential     Indianapolis  Freight 
Rureau  t\  C.  C.  C.  &  St.  L.  Ry.  Co.  195  (198). 

GRADES. 

Jlc.-ivy  irrades  and  mountainous  ^i.untry.  as  affecting  cost  of  transportation. 
Meilf..rd  Traflii-  Riir«-.!u   r.  <.  P.  C*k  701   (7(.Mj). 

GRAIN. 

Ral«*s  (.ii  frr.'jln  fmin  th*?  w«'>t  are  sn  adjusted  that  craln  can  move  at  same 
fharu'*1  thriiiiirh  H«\eial  ^rain  markots.  like  Kan&is  City.  St.  Louis,  and 
Chira-o,  the  rate  from  market  to  market  being  a  stated  amount.  Sou  th- 
orn Illinois  Millors'  Assn.  r.  L.  &  N.  R.  R.  Co.  672  (G73). 

°-ROSS  RATE.     Sec  Concentration  Ciiaiu.es. 
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GItOUP  RATES.    See  also  Blanket  Rates;  Zone  Rates. 

Considered  solely  as  a  group,  the  area  covered  by  rate  here  complained  of 
Is  not  too  extensive,  nor  Is  rate  unlawful  as  applied  to  complaining 
points,  the  distance  to  which  Is  only  25  or  35  miles  less  than  average  to 
all  iH)lnts  In  pro  up  to  which  commodity  Involved  actually  moves.  Thropp 
v.  P.  It.  R.  Co.  407  (499). 

All  grouping  for  rate  purposes  Is  necessarily  arbitrary.  Group  lines  gen- 
erally have  the  api>carance  of  injustice  to  some  point  just  across  the 
line.  Once  established,  however,  groups  should  not  be  unnecessarily 
disturbed.     Clyde  Coal  Co.  r.  P.  R.  R.  Co.  135  (13S). 

Clyde  siding.  Pa.,  should  bo  included  within  the  Pittsburgh  coal  district 
Clyde  Coal  Co.  t\  P.  R.  R.  Co.  135. 

L'jM»n  complaint  attacking  the  grouping  of  rates  on  coal  from  Walscnburg 
district  of  Colorado  to  Nebraska  i»oints,  held,  that  Mlnden  "  K  "  should 
he  accorded  the  same  rate  as  Minden.  and  Uiat  such  rate  should  not  be 
exceeded  at  certain  intermediate  stations.  Nebr.  State  Ry.  Com.  v.  C.  B. 
&  Q.  R.  R.  Co.  121. 

Group  rates  frequently  are  most  just  and  promote  healthy  competition.  It 
is  the  almost  universal  custom  to  create  groups  of  mines,  giving  to  all 
those  mines  the  same  rale,  even  though  the  distance  may  be  different 
In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (104). 

Group  rates  on  cement  from  Iola,  Kans..  and  neighboring  points  to  Kansas 
City  and  other  points  not.  found  unreasonable  or  discriminatory.    Ash- 
Grove  Cement  Co.  v.  A.  T.  A  S.  F  Ry.  Co.  519. 
HALF  RATES.     Sec  Riti'kned  Siiipmknts. 
II Fi.\ RING.     Sec  also  Rfiikabing. 

If  Wichita  desires  Commission  to  pass  upon  reasonableness  of  live-stock 
rate  from  Colorado  to  Wichita,  an  Independent  complaint  should  be  filed. 
That  subject  will  not  be  considered  under  present  Investigation.  In  re 
Advaneos  on  Meats  and  Packinghouse  Products,  056  (670). 

Question  of  rates  on  green  salted  hides,  fertilizer,  and  fertilizer  material 
from  Oklahoma  City  to  certain  points  retained  for  further  investigation 
In  re  Advances  on  Meats  and  Packing- house  Products,  656  (666). 

Commission  can  not  make  general  order  requiring  carriers  of  live  stock  to 
establish  through  routes  and  Joint  rates  via  all  reasonably  direct  routes, 
whereby  some  carriers  would  he  deprived  of  the  iKMioflt  of  long  haul  by 
their  own  lines.  Each  case  must  be  presented  and  considered  on  its  own 
merits.     In    re   Advances   on    Meats   and    Packing-house   Products,   tir«6. 

Only  rarriers  who  are  before  the  Commission  are  bound  by  the  findings  of 
Commission  in  that  rav.     Fels  &  Co.  r.  P.  R.  R.  Co.  483  (486). 

Seiiiiiu  1.*;  required  that  any  carrier  complained  of  shall  be  supplied  by  the 
Commission  with  a  copy  of  the  charges  and  be  given  an  opportunity 

to  answer.      Fels  &  To.  r.  p.  R.  R.  Co.   Js3   (4S6). 
foiii plaints  d«a't   with  in  same  general  manner  as  presented.     Manifestly 

it   is  imprai'tii  able  to  do  exact  justice  tn  a  complaint  as  comprehensive. 

Ash-rove  C.-mrnt  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  510  (524). 
obit.  ti< >n  that  certain  phases  of  discrimination  were  not  in  issue  because 

!i<>i    specifically   Huii'ired    in    i>ctition.   overruled.     Stonega    Coke  &   Coal 

Co.  r.  L.  &   N.   R.   R.  Co.  17   i25>. 
Th'-  joint  rate,  uiHli'r  which  this  shipment  moved  not  having  been  attacked. 

and  tiie  proper  parties  defendant  not  having  been  joined,  the  complaint 

in u si  be  dismissed.     Reno  Grocery  Co.  r.  8.  P.  Co.  400. 
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INTERSTATE  COMMERCE— Continued. 

Orders  of  state  commission  do  not  justify  undue  discrimination  against 
interstate  commerce.    It.  It.  Com.  of  La.  v.  St  L.  S.  W.  Ry.  Co.  31  (41). 
Power  of  Congress.     It.  It.  Com.  of  La.  v.  St.  L.  S.  W.  Ity.  Co.  31  (40). 

INTKKSTATE    COMMERCE    COMMISSION.      See   Jurisdiction    OP   COMMIS- 
SION. 

INVESTIGATION.     Sec  Hkabino. 

ISSCE.     Sec  Hkabtvo. 

JOHHKRS'  SCALE. 

Cori>oratiou  Com.  of  Okln.  v.  A.  &  S.  Ry.  Co.  688. 

JOINT  RATES.    See  Til  bough  Routes  and  Joint  Rates. 

JURISDICTION  OF  COMMISSION. 

Commission  as  an  administrative  body  is  not  necessarily  controlled  by  the 
general  rule  that  a  tribumal  whose  authority  is  invoked  by  complaint 
filed  before  it  must  determine  whether  the  uubject  matter  is  within  its 
Jurisdiction  before  it  may  consider  the  merits  of  the  controversy: 
but  affirmative  relief  may  not  be  granted  in  any  case  unless  jurisdiction 
over  the  subject  matter  is  definitely  ascertained.  Mattison  v.  P.  Co.  233. 
Com m hue  Sibjkct  to  Jurisdiction. 

Oii  rattle  from  Texas  points.  Fort  Worth.  Tex.,  pays  Texas  state  com- 
mission rates,  while  Oklahoma  City  iwys  higher  interstate  mileage  rates. 
The  state  rates  were  not  made  with  intent  to  discriminate  in  favor  of 
Texas  Industry  but  are  part  of  »  general  rate  schedule.  Oklahoma  City, 
however,  suffers  a  disadvantage.  Held,  that  the  discrimination  is  not 
undue  and  that  the  Commission  can  not  deal  with  situation.  In  re 
Advances  >>n  Meats  and  racking- house  Products,  <>TiO  ((MM). 

Where  a  purely  local  concession  is  made,  even  though  It  may  be  beyond 
Jurisdiction  of  Commission,  it  may  be  punishable  as  a  rebate  under  act 
when  made  to  secure  interstate  traffic.    Tap-line  Case.  54il  (f»50). 

Traffic  for  exi>ort  moving  from  a  point  in  a  state  to  a  jx>rt  of  transship- 
ment in  the  saline  state  Is  subject  to  the  Jurisdiction  of  the  Commission. 
In  re  Wharfage  Charges  at  (Jalveston,  ftift  (547). 

Ratios  from  Texas  points  to  Texas  |K>rts  for  export  are  subject  to  the  act 
and  under  the  Jurisdiction  of  the  Commission.  In  re  Advances  on  Cotton. 
■lol    (-110). 

Commission  has  Jurisdiction  over  traffic  moving  from  Louisiana  points  to 
New  Orleans  for  exj>ort  whether  on  local  or  through  bills  of  lading. 
Red  River  Oil  Co.  r.  T.  &  P.  Ry.  Co.  438  (440). 

CaKKIKRS   SriWKCT  TO  JlKIHIMCTlOIf. 

No  jurisdiction  over  alleged  unreasonable  charges  of  a  transfer  company 
where  railroad  carrier  doe*  not  undertake  to  make  delivery  of  passenger 
bairiraire  at  residences  at  rate  of  fare  in  tariff.    Cosby  v.  Richmond  Trans- 
fer Co.  72. 
Ratf.m. 

Commission  is  expressly  cmj>owcrcd  to  determine  reasonableness  of  any 
part   or  (he  aggregate  of  charges  for  interstate  transportation  and  to 
i>M  a  I  >lish  Joint  rates.     Sunderland  Bros.  Co.  v.  St  L.  ft  S.  F.  R.  R.  Co. 
•jr.: i  cjt:n. 
Iti  un.  I{Ki;n.ATio*8,  and  Practices. 

C< •!■  i mission  under  section  ir».  has  power  to  determine  and  prescribe  what 
will  lie  Just.  fair,  and  reasonable  regulations  or  practices  for  the  future. 
Mobile  Chamber  of  Commerce  r.M.&O.KS  Co.  417  (421). 
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JURISDICTION  OF  COMMISSION— Continued. 
Rules,  Regulations,  and  Practices — Continued. 

Commission,  under  section  15,  has  full  authority  over  interstate  rates  and 
whatever  regulations  or  practices  enter  into  those  rates  and  determine 
their  value  and  availability.  In  re  Transportation  of  Wool,  Hides,  and 
Pelts,  151  (173). 

A  carrier's  practices  regarding  delivery  are  within  control  of  Commission, 
but  where  such  practices  follow  delivery  to  the  shipper  the  Commission 
is  without  power.    Cosby  v.  Richmond  Transfer  Co.  72  (77). 
Damages. 

General  damages  awarded  in  order  to  prevent  failure  of  justice  and  to 
secure  final  ruling  by  courts  as  to  Commission's  jurisdiction  to  award 
general  damages.    Hillsdale  Coal  &  Coke  Co.  v.  P.  R.  R.  Co.  187  (\$$). 

Can  not  award  damages  for  depreciation  of  real  estate  and  loss  of  tenants. 
Mattison  t\  P.  Co.  233  (235). 
Division  of  Through  Rate. 

Not  clear  that  Commission  has  jurisdiction  to  deal  with  divisions  under 
a  rate  not  fixed  by  Commission,  but  that  question  not  decided.     In  re 
Wharfage  Charges  at  Galveston,  535  (546). 
Policy  of  Cabrikrs. 

When  not  in  contravention  of  the  law,  the  general  policy  of  carriers  gen- 
erally is  beyond  the  power  of  the  Commission  to  control.    In  re  Wharfage 
Charges  at  Galveston,  535  (544). 
Advance  in  Rates. 

No  power  to  compel  advance  in  rate  in  order  to  remove  discrimination. 
Mileage  scale,  resulting  in  advances,  recommended.     In  re  Advances  on 
Fresh  Meat  and  racking-house  Products.  G52  (G55). 
Commercial  Conditions. 

Commission  can  not  lawfully  adjust  rates  to  equalize  commercial  advan- 
tages.   Rod  River  Oil  Co.  v.  T.  &  P.  Ry.  Co.  438  (442). 

No  jurisdiction  to  reduce  rates  for  purpose  of  increasing  profits  of  shippers 
or  to  equalize  economic  conditions.     Rituminous  Coal  Operators  r.  P. 
R.  R.  Co.  3S5  (301). 
Privileges. 

No  power  to  compel  a  carrier  to  give  complainant  the  privilege  of  soliciting 
business  upon  ils  trains  which  is  granted  exclusively  to  another  transfer 
company.     Cosby  r.  Richmond  Transfer  Co.  72  (77). 

Transit  privileges  are  practices  or  regulations  within  section  15,  over  which 
the  Commission  has  jurisdiction,  and  the  Commission  may  require  car- 
riers to  accord  such  privileges.  Iu  re  Transportation  of  Wool,  Hides,  and 
Pelts,  J  51   (174). 

LA  CI  IKS. 

Laches,  in  making  full  statement  of  reparation  claim.     Fels  &  Co.  v.  P. 
R.  R.  Co.  4S3  <4nS). 
LAWFl'L  RATI:.     Rev  Legal  Rate, 
LEASE. 

Lease  of  short  line  and  equipment.     Cay  Coal  &  Coke  Co.  r.  C.  &  O.  Ry.  Co. 
471   (473). 
LE(L\L  RATI:. 

I>amage**  awarded  for  unlawful  exaction  of  cork-shavings  rate  on  shipment 

of  granulated  cork.     Wolf  Co.  r.  Mallory  S.  S.  Co.  490. 
Misquotation  of  rati',  no  gr<umd  for  reparation.    Reno  Wholesale  Liquor 
Store  v.  S.  P.  Co.  510  (517). 
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LETS  A  L  RATK— Continued. 

Carload  of  grate  hnrs  for  power  boilers,  from  Chattanooga,  Tenn.,  to  Oak- 
land, Cal..  was  entitled  to  the  rate  on  "Castings,  n.  o.  s."  Casey-Hedges 
Co.  r.  A.  (5.  S.  R.  R.  Co.  24i». 

Legal  rate  was  charged  on  shipment  of  boilers  from  Krlc,  Pa.,  to  Coallnga, 
Cal.  Complaint  dismissed.  Smith-Root  hl'sher  Co.  v.  L.  S.  ft  M.  8.  Ry. 
Co.  242. 

As  provided  in  tariffs,  charges  on  grain  products  were  assessed  nt  rates  in 
effect  when  shipments  move<l  from  milling  point  and  not  at  rates  in  effect 
when  the  grain  moved  from  point  of  origin.  Damages  denied.  Liberty 
Mills  r.  I..  &  X.  It.  It.  Co.  1*2. 

LKNCTHY  ARTICLES.     Rrr  Ix>adiwj. 

LIMITATION  OK  ACTIONS. 

Claims  HIimI  with  the  Commission  since  August  28,  1907.  must  have  accrued 
within  two  years  prior  to  the  date  when  they  are  filed;  otherwise  they 
are  barrel  by  the  statute.  Claims  Med  on  or  before  August  28,  1907,  are 
not  affected  by  the  two  years'  limitation.  Rule  10,  Conf.  Rulings  Bulletin, 
No.  T».  adhered  to.     Feis  &  Co.  r.  V.  It.  It.  tt>.  4*3  (487). 

Within  limit:i t l<>n  period  complaints  were  filed  with  Commission,  which 
were  returned  to  complainant  because  of  defects  In  form  and  substance. 
After  two  years  had  elapsed  complaint  again  was  made.  Held,  that  the 
c.-ise  is  within  the  ruling  of  the  Commission  that  an  Informal  complaint 
stops  running  of  statute  and  that  the  act  of  secretary  of  Commission  In 
returning  papers  with  suggestion  that  the  matter  was  one  for  amicable 
adjustment  ought  not  to  o|icrnte  against  the  complainant.  Liberty  Mills 
r.  L.  ft  N.  R.  R.  Co.  H2  UK.'!). 

Where  a  cum  plaint  is  filed  within  one  year  from  passage  of  act  of  1900, 
nnovery  of  damages  is  not  limited  to  causes  of  action  that  accrued  within 
two  years  prior  to  filing  of  complaint :  but  If  complaint  Is  filed  more  than 
one  year  subsequent  to  the  passage  of  Inat  law.  It  Is  subject  to  the  two- 
year  limitation.     Meeker  &  Co.  r.  L.  V.  It.  R.  Co.  4«0  (4S2L 

A  complaint  slating  a  good  cause  of  action  Is  sufficient  to  stop  the  running 
•  if  the  ^r.-itute.  though  the  amount  of  damages  claimed  was  not  set  forth. 

I-V!s  A   I'o.   r.   P.   R.   R.  Co.    \<\   I  |SS». 

rnin;i!:iii!i.  which  failed  to  name  some  of  the  carriers  participating  In  move- 

ineni.  lield   to  be  barred  as  to  such  carriers.     Liberty  Mills  v.  I*,  ft  N. 

R.   K.  Cn.   lsj    \  !*.".». 
LINK  MAIL.     s,*-nl*.»  Rorns. 

Iniial  «:ini«T.  wbieli  rei*i»i\iil  a  shipment  routed  "  enre  of"  another  carrier, 

is  M-»t  ir-iilty  i if  misroutlm:  for  turnfui:  over  the  shipment  to  such  carrier 

fur  th-  line  haul.     Alabama  Lumber  &  Kxjmrt  Co.  r.  I,.  ft  N.  It.  R.  Co.  84. 
farrier  nay  so  construct  tariffs  as  to  hold  traffic  to  its  own  line  so  long  as 

a.-t  N  not  \lnlatcd.     Van  Nntta  Urns.  r.  C.  C.  C.  ft  St.  L.  Ry.  Co.  1  (5). 
I'ti' aw  fill  to  add  anything  to  reasonable  rates  by  way  of  penal*  y  to  be  for- 

f«-:t»-il    if  iiutboiiuil   shipment  does  not   move  over  the  same  line  which 

h:' n led  the  inbound  shipment.     Red  River  oil  Co.  t\  T.  ft  I\  Ry.  Co.  438 

i  117  >  :  Tap  lirie  rase.  M!»  lOh. 
Carrier  haunt:  line  mini  should  deli\er  tratfic  so  hauled  without  additional 

.  :  ir.-f  to  industries  hunted  upon  Its  tracks  within  Its  switching  limits; 

l-'i-    !'a'-:s  of  present  cast*  do  not  bring  it  within  scope  of  that  ruling. 

!:• ..- -riab-e  switching  charge  permlttted.     Curtis  Hros.  ft  Co.  r.  S.  p. 

t ...  ::72. 
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LINE  HAUL — Continued. 

When  two  La'iis  are  combined  P  is  usually  unjnst  to  reqnlre  two  carriers 
t<t  aecep:  c-rr.j^rnation  a*  rate  per  mile  applied  for  entire  lunir  haul. 
They  are  *:.::;  :»-d  :■•  a  hisLer  rate  U.«cause  their  individual  lines  are  >L«>n. 
B*::  as  dN'ar.^e  ir.  *rea*e*.  the  force  of  this  consideration  decreases:  arid 
there  sh-  :>1  h-  :.-■  add :  ■:•■?.  where  the  two  lines  are  part  of  same  sy<teci. 
Ir.  7*  A'l' ar:»-  on  M»-a"«  .-r.d  Packinghouse  Products.  6.V*  iO»5i  ). 

Ti:e  X.  P..  h'-irz  or.!;.-  :::;•*  h.r  ::.^  rail*  extending  to  South  Taooma.  is  en- 
titled. In  rr--'t>-<-  :•  n  of  :>  ir.ves»m»'Ut.  to  conduct  traffic  between  S-n-.th 
T;:-  '-n  a  ar.d  other  points  r,n  its  lines  on  preferred  basis.  Public  Service 
r.  ::..  ■  f  \Vr:sh.  v.  N.  P.  Ry.  Co.  £.V5. 

0:.v  .-.r.d  -a,,  ..-.»-.  ha:ls  ::::ar»-l.  Huntingdon  Lumber  Co.  r.  I.  C.  It,  R. 
t  Vi.  t**~  :  -Vi'.* ». 

C  rri'-r  ju-'.rb-d  in  en  nee'.;::;:  : trough  routes  and  Joint  rates  via  two  routes, 
w:.»to!-v  :t  r-c»-;vcd  a  haul  of  but  0  or  s  miles,  in  order  to  have  n;;.i.r- 
f.r.iiy  :■'  d-iii'-n^triite  »■?•:  iercy  of  a  third  mute  whereby  it  has  a  haul 
r.f  1£»«  mi.es.    In  re  Advances  in  Class  and  Commodity  Rates,  263. 
Livi;  sTorK. 

F\: ■•••«lir ••■.!!  in  service  i«  demanded  in  transportation  of  live  stock.     In  re 
Ad-a::-e^  «.n  Meats  and  Packinghouse  Products.  Go6  ($82). 
LOAl»ING.     >'*•-  *:'*•»  Miximtm  Wft.iit. 

!:■:>  pn-vidin.:  fi.r  minimum  charge  on  5.omu  pounds  at  first -class  rate  upon 
a:.  .■•.:■*:■■!"  ?«••■  '.. :!"::»■  ti»  !•••  '.•■:  •!•••!  t l.r« >i:^rii  the  siile  door  or  too  Ions  to  be 
I. .;» <I*-:I  :i.r-<-:i:h  t!.»-  i-r.il  window  of  a  :;i'.-f«-i-t  b««x  or  stock  car  found  t.»  \* 
unp'.-i-TraMf  and  unj'^Cy  discriminatory.  Rule  providing  that  w!i»>a 
articles  are  '«»;!«!•■  ]  or.  '"pen  car*  ««:i  acci-iint  of  being  too  larire  or  too  \nr.z 
to  b<*  loaded  tl.rotnrh  the  side  door  of  a  closed  car  shall  be  charged  a 
n.i:::;:.uii]  t,f  .'.ihhi  poinds  at  the  tirst-e'a^  rate  prescribed.  Rrunswi«-k- 
r.:i. :;.<■■:  .-:id-r  <V  »\  A.  T.  .V  S.  F.  Ry.  Cn.  rj'.Ci. 

l!i<Tf  -i-l  !« .■■din-,  whi  -li  r»-^i:'t<  in  decreasiM  cnst  of  transportation,  may 
well  {\i^\'.ry  :>.  lnwiT  rati'  f'-r  a  higher  minimum.  In  re  Transportation  ef 
w..«.;.  1 1  i  - 1 — =.  and  Pelts.  ir,i    il»'»7». 

S::i.»-  tl.f  :« -.i « i : tilt  anil  uii.o.'idiri?  are  dom»  by  shippers  in  both  instances.  ?be 
diff»-r«'!.'f  ;:.  :!.e  '.••n-.rth  «»f  mine-prop  l«»trs  am]  ssiw  logs  becomes  of  miner 
iriLi'.rT:'!:  e  a*  :■  I ra:i<porta tion  consideration.  Rickards  r.  A.  C.  I-  R.  R. 
<  V  -s:\l   i  L'tOi. 

Acf m:i1  i-iKt  "f  traiis]»oriation  is  much  less  with  a  loading  of  2S.0OO  pounds 
than  with  a  Inadini:  «>f  from  1."i.«Mii»  to  2«M*mi  pounds.  In  re  Transj««.»rta- 
t :  -  -r  i  i-f  Win'..  II:df<.  and  Pelts.  1T.1    il.'si. 

{'■.vv'.i-:*  «-x  jM-ti-'i  tii  c-iii«-i'!  tariffs  withdrnwinsr  absorption  bj-  them  of  luad- 
:    _-  and  iKi'.-^d!:'.!:  fh.'TL'i-s.     In  re  Wharfage  (.'barges  at  Galveston.  .V>5 

li  :-  !:.;m: fi^tly  unjust  to  npply  for  the  last  thousand  miles  of  thro-izh 
busiin  -•<.  lnadiir.:  ti»  approximately  L'T.^hi  pounds,  a  local  rate  Intend^l  t-« 
cover  any  ij'iantity  niovi>!n"nt  wiib  an  actual  average  loadin?  of  less  than 
or;e-iliird  that  ai-iomit.     In  re  Transportation  of  Wool.  Hides,  and  IVits. 

ir.i  •  p;:;». 

Ci><t  of  carriatre  i»:  dii-ri^is/Ml  in  proportion  as  the  car  loading  can  be  in- 
cii'i«im1:  and  ordinarily  shippers  should  be  required  to  load  as  heavily 
as  can  be  practically  done.  In  re  Transportation  of  Wool.  Hides,  and 
lvi:-.   1.M    (  Hit; i. 

At  tla*  present  tirin1  on  the  tran<i*>i;:tineuial  lines  it  is  In  the  interest  of  both 
shipper  and  carrier  to  <c«-ure  i In-  In-aviest  possible  loading.  In  re  Trans- 
portation of  Wool.  Hides,  and  Pelts,  l.'il    HOT). 
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LOADING— Continued. 

Ixwding  of  lemons  not  exceeding  two  tiers  In  height    In  re  Advances  on 

Lemons,  27  (30). 

Requiring  loading  of  collapsible  bunker  can  to  full  capacity.  In  re  Ad- 
vances on  Lemons.  27  (30). 

Difference  in  loading  of  two  commodities  as  Justifying  a  difference  In  rates. 
In  re  Advances  on  lemons,  27  (28). 
LOCAL  KATES. 

Withdrawal  of  proportional  rates,  leaving  only  local  rates  in  effect,  not 
found  to  result  in  undue  prejudice  to  Kansas  City,  Omaha,  and  Council 
Bluffs.    Wisconsin  State  Millers*  Asso.  v.  C.,  M.  &  St.  P.  Ry.  Co.  494. 

LOCALITIES. 

Albion.  N.  Y..  to  Columbia,  S.  C.     Fruit  and  produce,  228. 

Alexandria,  La.     Cottonseed.     Concentration  charge,  438. 

Alexandria,  La.,  from  Bridgeport,  Conn.     Cartridges,  254. 

Algiers,  Ijl,  from  Texas.    Cotton  and  cotton  linters,  404  (405). 

Alma.  Xebr.,  from  Colorado.    Coal,  121. 

Appalnchla  district,  Va.     Coal,  17. 

Appleton.  N.  Y.,  to  Columbia,  S.  C.    Fruit  and  produce.  226. 

Arizona  from  eastern  points.     Commodity  rates,  456  (457). 

Arizona  to  eas:ern  points.     Wool,  151. 

Arkansas.     Lumber.     Tap-line  allowances,  277   (282). 

Arkansas  to  Isouisiana.     Staves,  headings,  and  hoops,  382. 

Arkansas  to  Wichita,  Kans.     Canned  vegetables,  679. 

Arkansas  to  Wichita.  Kans.     Dried  and  evaporated  fruit.  (W2. 

Arkansas  from  Wichita.  Kans.,  and  other  joints.  Fresh  meats  and  pack- 
ing-house products,  0T»2. 

Ash  (J  rove.  Mo.,  to  Pine  Rluffs  and  Laramie,  Wyo.     Lime.  259. 

Ashhurn.  (Ja.,  to  and  from  eastern  i>oints  and  other  points.     Class  rates.  140. 

Ashtabula  Harbor.  Ohio,  from  Clyde  siding.  Pa.     Coal,  135. 

Assorintcd  railway  territory  to  and  from  Newj>ort  News,  Va.  Class  and 
commodity  rates.  345. 

Atchafalayn  River,  Iji.,  from  Arkansas  and  Missouri.  Staves,  hoops,  and 
headings.  3S2. 

Atkinson.  Ind..  to  Chicago.  111.     Grain.    Transit  privilege.  1   (2). 

Atlanta,  (la.,  from  Itrewton.  Ala.     Yellow-pine  lumber.  84. 

Atlanta.  <Ia..  from  Pittsburgh,  Pa.     Window  glass.  110. 

Atlantic  City.  N.  J.,  from  PalMmore.  Md.     Excursion  fares.  120. 

Atlantic  scabbard  from  Illinois.     Flour  and  grain  products,  672. 

Ilalllinore.  Md.     Switching.  474. 

Ha Itiinon*.  Md..  to  Atlantic  City,  N.  J.    Excursion  fares.  129. 

Halt  inn  ire.  Md  .  from  Houston.  Tex.    IUce  and  products,  214. 

P.mvou  Tct'lH'.  La.,  from  Arkansas  and  Missouri.     8ta\es,  headings,  and 

h.M.iis,  r.vj. 

P.innlnirbatn.  Ala.,  to  New  Orleans.  La.     Pig  iron,  420. 

P.osfoii.  Mass..  from  Prtrolt.  Mich.     Wool,  *VS4. 

P.ostoii.  M:is^..  from  Houston.  Tex.     Klee  and  products,  214. 

Prazndl.  Pa..  to  PufT.ilo.  N.  Y.     Coal.  80. 

Pn-wton.  Ala.,  to  Atlanta.  <In.     Yellow-pine  lumber.  84. 

Ilrid:rt»port.  Cunn..  to  Alexandria.  Iji.    Cartridges.  254. 

HriL'htwiNid.  Mass..  to  New  York.  X.  Y.     Through  routes  and  Joint  rates, 

*."•■». 
Ilristol,  Kngland.  from  Kentucky  points.    Tobacco.    Export  rates,  465b 
Ituffalo,  X.  Y.f  to  Dallas,  Tex.    Brooders  and  Incubators.  504. 
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LOCALITIES— Continued. 

Buffalo,  N.  Y.,  from  Fort  William  and  Port  Arthur,  Canada.    Flaxseed,  272 

Buffalo  N.  Y.,  to  Mount  Dallas  and  Saxton,  Pa.    Iron  ore,  497. 

Buffalo,  N.  Y.,  from  Pennsylvania  points.    Coal,  89. 

Burke,  Idaho,  from  Helena,  Mont.    Candles,  247. 

California  to  Colorado,  Utah.  Montana,  and  other  states.    Lemons,  27. 

California  to  the  east.    Oranges,     rrecooling,  267. 

California  to  eastern  points.     Wool,  151. 

California  from  Medford,  Oreg.     Class  rates,  701. 

California  to  Tacoma  and  Seattle,  Wash.    Live  stock,  236. 

California  terminals  from  Minneapolis,  Minn.    Malt,  378. 

Cambridge,  N.  Y.,  to  Eagle  Bridge.  N.  y.    Fluid  milk,  500. 

Canada  to  Buffalo,  X.  Y.    Flaxseed,  272. 

Carter,  Nebr.,  from  Colorado.    Coal.  121. 

Central  freight  association  territory  fromx  Florida.  Oranges,  grapefruit, 
and  pineapples,  251. 

Central  freight  association  territory  from  Houston,  Tex.     Clean  rice.  219. 

Chalfant  Mines,  Pa.,  to  Buffalo,  X.  Y.    Coal,  89. 

Charleston.  S.  C,  to  New  York,  X.  Y.    Lettuce  and  vegetables,  392. 

Chatham,  N.  Y.     Route,  203. 

Chattanooga,  Tenn.,  to  Oakland,  Cal.    Grate  bars  for  power  boilers,  249. 

Chicago,  111.     Station,  233. 

Chicago,  111.     Coal.     Demurrage,  81. 

Chicago,  111.,  to  (J rand  Junction,  Colo.,  and  other  points.  Class  and  com- 
modity rates.  115. 

Chicago,  111.,  from  Indiana  and  Illinois  points.  Grain.  Transit  privilege, 
1  (2). 

Chicago,  111.,  from  Sioux  City.  Iowa.     Grain,  98. 

Chicopee.  Mass.,  to  New  York,  X.  Y.    Through  routes  and  joint  rates,  263. 

Chicopee  Falls,  Mass.,  to  New  York,  X.  Y.  Through  routes  and  joint  rates, 
2G3. 

Cincinnati.  Ohio,  to  Knoxville,  Tenn.     Sheet-iron  rooflhg,  414. 

Clearfield  district.  Pa.,  to  South  Amboy,  X.  J.    Bituminous  coal,  385. 

Clinton,  Ky.,  to  Huntingdon,  Tenn.     Wheat,  507. 

Clyde  siding.  Pa.,  to  Ashtabula  Harbor,  Ohio.     Coal,  135. 

Coalinga,  Cal.,  from  Erie,  Pa.     Boiler.  212. 

Coeur  d'Alene  district,  Idaho,  from  Helena,  Mont.    Candles,  247. 

Coffevville,  Kans.,  from  Muskogee,  Okla.  Lighter  ends  of  petroleum  oil, 
527. 

Colorado.     Coal.     Car  distribution,  458. 

Colorado  from  California.     Lemons,  27. 

Colorado  to  eastern  points.     Wool,  151. 

Colorado  from  Kansas  gas  belt.     Cement,  519. 

Columbia.  S.  C.  from  Xew  York.     Apples  and  grapes,  226. 

Council  P. luffs.  Iowa,  to  Wisconsin.     Grain  and  grain  products,  494. 

Dallas,  Tex.,  from  Buffalo,  X.  Y.     Brooders  and  incubators,  504. 

Delaware  to  Jefferson  City.  Mo.     Leather  and  shoe  material,  78. 

Des  Moines.  Iowa,  from  Kansas  City.  Mo.     Oak  plank,  514. 

Detroit.  Mich.,  to  Atlantic  seaboard.     Wool,  CS4. 

Donovan.  111.,  to  Chicairo,  111.     Grain.     Transit  privilege,  1  (2). 

Eagle  Bridge.  X.  Y..  from  Poultney,  Vt.,  and  other  points.     Fluid  milk,  500. 

Karl  Park,  Ind.,  to  Chicairo.  111.     Grain.     Transit  privilege,  1  (2). 

Eastern  points  from  California.     Oranges.     Precooling,  267. 
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Eastern  points  to  Spokane,  Wash.    Commodity  rates,  454. 

Eastern  points  from  western  states.     Wool,  151. 

Eastern  points  from  the  far  west.    Mohair,  180. 

Eastern  points  to  and  from  Ashburn,  Ga.    Cluss  rates,  140. 

Eastern  joints  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

El  Paso,  Tex.,  to  Oklahoma  City,  Okla.     Live  stock,  C50  (657). 

England  from  Kentucky  points.    Tobacco.    Export  rates,  465. 

Erie,  l'a.,  to  Coal i mat.  Cul.     Holler,  242. 

Florida  to  c.  f.  a.  territory.    Oranges,  grapefruit,  and  pineapples,  251. 

Fort  William,  Canada,  to  Ruffalo,  N.  Y.     Fluxsced,  272. 

Fort  Worth,  Tex.,  to  Arkansas  and  Louisiana.  Fresh  meat  and  packing- 
house products,  (»52. 

Fort  Worth,  Tex.,  to  Kansas  City,  Mo.  Fresh  meats  and  packing-house 
products,  650  (657). 

Fowler.  Ind.,  to  Chicago,  111.    Grain.     Transit  privilege,  1  (2). 

Fredericktown,  Pa.,  to  Ashtabula  Harbor,  Ohio.    Coal,  135. 

Galveston,  Tex.     Wharfage,  535. 

Galveston,  Tex.,  to  New  Orleans,  La.     Wine  in  bottles,  512. 

Gas,  Kans.,  to  Kansas  City,  Mo.,  and  other  points.    Cement,  510. 

Grand  Junction,  Colo.,  from  Missouri  River  and  other  points.  Class  and 
commodity  rates,  115. 

Granville,  N.  Y.,  to  Eagle  Bridge,  N.  Y.     Fluid  milk,  500. 

Gretna,  La.,  from  Texas.    Cotton  and  cotton  1  inters,  404  (405). 

Gulf  ports  to  and  from  Ashburn,  Ga.    Class  rates,  140. 

Harveys,  La.,  from  Texas.     Cotton  and  cotton  1  inters,  404  (405). 

Helena,  Mont.,  to  points  in  Coeur  d'Alene  district,  Idaho.    Candles,  247. 

Henderson,  Ky.,  to  New  Orleans,  La.    Tobacco.     Export  rates,  465. 

Hinsdale,  Mont.,  from  Soux  City,  Iowa.     Bulk  corn,  402. 

Holden,  W.  Va.     Coal.     Car  distribution,  471. 

Holyoke,  Mass.,  to  New  York,  N.  Y.    Through  routes  and  Joint  rates,  263. 

Houston,  Tex.,  to  Atlantic  seaboard.    Rice  and  products,  214. 

Houston,  Tex.,  to  southeastern,  to  Illinois,  to  c  f.  a.  territory,  and  to 
Pacific  coast.    Clean  rice,  210. 

nuerfano  county,  Colo.    Coal.    Car  distribution.  458. 

Huntingdon,  Tenn.,  from  Clinton,  Ky.     Wheat,  507. 

Huntley,  Nebr.,  from  Colorado.    Coal,  121. 

Idaho  to  eastern  ixrints.     Wool,  151. 

Illinois  to  Atlantic  seaboard.     Flour  and  grain  products,  672. 

Illinois  from  Houston,  Tex.    Clean  rice,  210. 

Illinois  to  Missouri.    Coal,  518. 

Illinois  points  to  Chicago,  111.    Grain.    Transit  privilege,  1  (2). 

Illinois-Indiana  state  line,  from  St  Louis,  Mo.,  originating  In  Louisiana  and 
Texas.     Potatoes,  00. 

Indiana  to  Chicago,  111.    Grain.    Transit  privilege,  1  (2). 

Indiuna  cities  to  Missouri  River.    Class  and  commodity  rates,  105. 

Indianapolis,  Ind.,  to  Missouri  River.    Class  and  commodity  rates,  195. 

loin,  Kans.,  to  Kansas  City,  Mo.,  and  other  points.    Cement,  519. 

Iowa  from  Kansas  gas  belt.    Cement,  519. 

Iowa  to  Sioux  City.  Iowa.    Grain,  98. 

Iroquois,  ill.,  to  Chicago,  111.    Grain.    Transit  privilege,  1  (2). 

Janesville.  Wis.    Grain.    Transit  privilege,  448. 

JcnVrsnn  City.  Mo.,  from  eastern  points.    Leather  and  shoe  material*  78. 
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ssoiiri  fn-iu  Kiimm^  l';is  ln»It.     Cement,  51'J. 
«ouri  to  Louisiana.     Slaves.  h"ups.  and  headings.  3^2. 
ouri  ti»  Wiehita.  Kans.     Caniuil  vegetables.  «71*. 
uri   Kiver  t<>  Grand  Junctiuu,  Colo.,  and  other  points.     Class  and 
miodity  rates.   115. 
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Missouri  River,  from  Indianapolis  and  other  Indiana  cities.  Class  and 
commodity  rates,  105. 

Missouri  River  and  beyond  from  western  states.    Cattle,  7  (8). 

Mobile,  Ala.     Wharves,  417. 

Montuna,  from  California,    lemons,  27. 

Montana  to  eastern  points.    Wool,  151. 

Montana  from  Kansas  gas  belt    Cement,  519. 

Mount  Dallas,  Pa.,  from  Buffalo,  N.  Y.     Iron  ore,  497.  * 

Muskogee,  Okla.,  to  Coffey ville,  Kans.    Lighter  ends  of  petroleum  oil,  527. 

Nashville,  Tain.,  to  southeast     Grain  products,  132. 

Natchitoches,  \a\.    Cottonseed.    Concentration  charge,  438. 

Nebraska  from  Kansas  gas  belt    Cement,  519. 

Nebraska  to  Sioux  City,  Iowa.    Grain,  98. 

Nebraska  from  Walsenburg  district,  Colo.    Coal,  12L 

Nevada  to  eastern  points.    Wool,  151. 

Nevada  from  eastern  defined  territory.    Commodity  rates,  456  (457). 

New  Kugland  States  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

New  Jersey  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

New  Mexico  to  eastern  points.     Wool,  151. 

New  Orleans,  La.,  from  Birmingham,  Ala.    Pig  iron,  429. 

New  Orleans,  La.,  from  Galveston,  Tex.    Wine  in  bottles,  512. 

New  Orleans,  La.,  from  Henderson  and  Oweusboro,  Ky.  Tobacco.  Export 
rates,  4(55. 

New  Orleans,  La.,  from  Texas.    Cotton  and  cotton  1  inters,  404. 

New  Orleans,  La.,  from  Texas.    Rough  and  clean  rice,  210. 

New  York  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

New  York,  N.  Y.,  from  Charleston,  8.  C.    Lettuce  and  vegetables,  892. 

New  York.  N.  Y.,  from  Detroit,  Mich.    Wool,  684. 

New  York,  N.  Y.,  from  Houston,  Tex.    Rice  and  products,  214. 

New  York,  N.  Y.,  from  Massachusetts.    Through  routes,  203. 

New  York,  N.  Y.,  to  Pearsall,  Tex.    Granulated  cork.  490. 

New  York,  N.  Y.,  to  San  Francisco,  Cal.    Rough  marble,  374. 

Newberry.  Pa.,  to  Jefferson  City,  Mo.    Leather,  78  (79). 

Newell  Scales,  Pa.,  to  Buffalo,  N.  Y.    Coal,  S9. 

NewiK>rt,  Ky.,  to  Knoxville,  Tenn.    Sheet-Iron  roofing,  414. 

Newport  News,  Va.,  to  and  from  common  points  in  associated  railway  terri- 
tory.   Class  and  commodity  rates,  345. 

Norfolk,  Va..  from  North  Carolina.    Mine-prop  logs,  239. 

North  Carolina  to  Norfolk,  Va.    Mine-prop  logs,  239. 

Noxen.  Pa.,  to  Jefferson  City,  Mo.    Shoe  soles,  78  (79). 

Oakland,  Cal.,  from  Chattanooga,  Tcun.    Grate  bars  for  power  boilers,  240. 

Oakland.  Cal.,  from  Minneapolis,  Minn.    Malt,  378. 

Official  classification  territory.     Evaporated  milk,  92. 

Official  classification  territory  from  Philadelphia,  Pa.    8oap,  483. 

Ohio  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

Ohio  from  Keokee,  Va.    Coal  and  coke,  17. 

Ohio  River  crossings  to  and  from  Ashburn,  Ga.    Class  rates,  140. 

Oklahoma  from  Kansas  gas  belt    Cement,  519. 

Oklahoma  to  Texas.    Class  and  commodity  rates,  688. 

Oklahoma  City,  Okla.,  to  Arkansas  and  Louisiana.  Fresh  meats  and  pack- 
ing-house products,  052. 

Oklahoma  City,  Okla.,  from  SI  Paso,  Tax,    Live  stock,  606  (667). 


Port  Chaliut'tte,  La.,  from  Texas.     Cotton  and  cotton  lintera.  4<M 

Portsmouth,  Ohio,  from  Martinshurg,  W.  Va.     Limestone,  510. 

Poiiltncy.  Vi.,  to  Kagle  P.ridge,  N.  Y.     Fluid  milk.  500. 

rro\id«Mn-ot  u.  I.,  from  Houston.  Tex.     KIce  and  pnxlucts,  214. 

Itagan.  Nebr.,  from  Colorado.     Coal,  121. 

K:nil».  luil.,  to  Chii-airo,  111.     Urain.     Transit  privilege,  1  (2). 

Itfiio,  New.  from  St.  l'aul,  Minn.     Sirup,  400. 

Kimio,  New,  from  San  Fr.nnisro,  Cal.     Wine  and  brandy,  516. 

KeiiSM»laiT,   N.   Y.     Itoute,  21*5. 

Hichmond.  Va.     Hagguge.     Kx elusive  privilege.  72. 

Rochester.  N.  Y..  to  Columbia,  S.  C.     Fruit  and  produce,  220. 

Rupert,  VL.  tu  Kagle  Itridge.  X.  Y.     Fluid  milk,  500. 

St.  I,oiiis,  Mo.     Oil.     Switching,  :$fi0. 

St.   Louis,  Mo.,   io   Arkansas  and   Ix^uisiana.     Fresh   meats  and 
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Shreveport,  La.,  to  Texas.    Class  rates,  81. 

Shushan.  N.  Y.,  to  Eagle  Bridge,  N.  Y.    Fluid  milk,  600. 

Sioux  City,  Iowa,  to  Hinsdale,  Mont    Bulk  corn,  402. 

Sioux  City,  Iowa,  from  producing  points  and  to  distributing  markets. 
Grain,  da 

South  Amboy,  N.  J.,  from  Clearfield  district.  Pa.    Bituminous  coal,  880. 

South  Dakota  from  Kansas  gas  belt    Cement,  519. 

South  Dakota  to  Sioux  City,  Iowa.    Grain,  98. 

South  Tacoma,  Wash.,  to  Interstate  destinations.  Class  and  commodity 
rates,  256. 

Southeast  from  Houston,  Tex.    Clean  rice,  219. 

Spokane,  Wash.,  from  eastern  defined  territory.    Commodity  rates,  454. 

Tacoma,  Wash.,  from  California.    Live  stock,  236. 

Tacoma,  Wash.,  to  Interstate  destinations.    Class  and  commodity  rates,  258. 

Templeton,  Ind.,  to  Chicago,  111.    Grain,  Transit  privilege,  1  (2). 

Texas.    Lumber.    Tap-line  allowance,  277,  549. 

Texas  from  Kansas  gas  belt    Cement,  519. 

Texas  to  New  Orleans,  La.    Cotton  and  cotton  1  Inters,  404. 

Texas  to  New  Orleans,  La.    Rough  and  clean  rice,  210. 

Texas  from  Oklahoma.    Class  and  commodity  rates,  688. 

Texas  to  Oklahoma  City,  Okla.    Live  stock,  656  (657). 

Texas  from  Shreveport,  La.    Class  rates,  31. 

Texas  to  points  east  of  Illinois-Indiana  state  line.    Potatoes,  69. 

Texas  to  the  southeast,  to  Illinois,  to  c.  1  a.  territory,  and  to  Pacific  coast. 
Clean  rice,  219. 

Texas  City,  Tex.    Wharfage,  535. 

Thayer.  111.    Coal.    Allowance,  13. 

Troy,  N.  Y.    Routes,  263. 

Utah  from  California.    Lemons,  27. 

Utah  to  eastern  points.    Wool,  151. 

rtica.  N.  Y.(  from  Philadelphia,  Pa.    Petroleum  oil,  492. 

Vick8burg,  Tenn.,  from  Oklahoma  City,  Okla.,  and  Fort  Worth,  Tex.  Pack- 
ing-house products,  656  (657). 

Wallace,  Idaho,  from  Helena,  Mont    Candles,  247. 

Walsenburg  district  Colo.,  to  Nebraska.    Coal,  121. 

Wardner,  Idaho,  from  Helena,  Mont    Candles,  247. 

Washington  to  eastern  points.    Wool,  151. 

West  Pawlett,  Vt,  to  Eagle  Bridge,  N.  Y.    Fluid  milk.  500. 

Western  points  to  and  from  Ash  burn,  Ga.    Class  rates,  140. 

Western  points  to  and  beyond  the  Missouri  River.    Live  stock,  7  (8). 

Western  points  to  eastern  destinations.    Mohair,  180. 

Western  points  to  eastern  destinations.    Wool,  hides,  and  pelts,  151, 

Westwego,  Ja.,  from  Texas.    Cotton  and  cotton  linters,  404  (405). 

Wichita.  Kans.,  from  Arkansas.    Dried  and  evaporated  fruit  682. 

Wichita,  Kans.,  to  Arkansas  and  Louisiana.  Fresh  meat  and  packing-house 
products,  652. 

Wichita,  Kans.,  to  Memphis,  Tenn.    Packing-house  products,  656  (657). 

Wichita,  Kans.,  from  Missouri  and  Arkansas.    Canned  vegetables,  679. 

Wilcox,  Nebr.,  from  Colorado.    Coal,  121. 

Willimansett  Mass.,  to  New  York,  N.  Y.  Through  routes  and  Joint  rates, 
263. 

Wisconsin  to  Jefferson  City,  Mo.    Leather  and  shoe  material,  78. 

Wise  county,  Va.,  to  Kentucky  and  Ohio.    Coal  and  coke,  17. 
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Woodson,  Ark.t  to  Kansas  City,  Mo.    Cypress  lumber,  229. 

Wyoming  to  eastern  i>oints.     Wool,  151. 

Wyoming  region.  Pa.,  to  Perth  Amboy,  N.  J.    Antliracite  coal,  4b0. 
LOCATION.    Hcc  al*o  Points  Off  Line. 

City  entitled  to  commercial  advantages  due  to  its  location.  R.  R.  Cum. 
of  La.  r.  St.  L.  S.  W.  Ky.  Co.  31   (34). 

Not  province  of  Commission  to  take  away  advantages  due  to  location. 
Blodgett  Milling  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  44S  (450). 

A  city  is  entitled  to  advantages  of  its  location.  Sioux  City  Terminal  Ele- 
vator Co.  r.  C.  M.  &  St.  P.  Uy.  Co.  US  (107). 

Advantages  of  location  are  to  be  considered  in  determining  whether  a  rate 
adjustment  between  localities  is  in  violation  of  section  3.  Chamber  of 
Commerce  of  Newport  News  r.  S.  Uy.  Co.  345  (352). 

The  fact  tli.-it  one  set  of  railroads  terminates  at  the  Mississippi  River,  while 
a  new  set  begins  there,  is  sometimes  said  to  be  a  "natural"  advantage 
possessed  by  towns  located  along  that  so-called  basing  line;  but  tlitt 
argument  can  not  be  invoked  as  against  Omaha.  The  Union  Pacific  Sys- 
tem, which  originates  more  wool  than  any  transcontinental  line,  termi- 
nates at  the  Missouri  River.  Omaha,  and  Kausas  City.  If  that  system 
named  a  rate  simply  to  the  end  of  its  line.  Missouri  River  cities  would 
enjoy  the  same  transit  privileges  with  St.  Louis  and  Chicago;  but 
because  it  sees  tit  to  construct  a  Joint  rate  to  the  Mississippi  River  and 
Chicago  the  towns  served  by  it  upon  the  Missouri  River  are  excluded 
from  the  wool  business  by  being  deprived  of  the  transit  privileges.  The 
mere  statement  of  the  fact  shows  that  this  form  of  discrimination  is 
without  justification  and  should  not  be  permitted.  In  re  Trans]Mirtati<>n 
of  Wool.  Hides,  and  Pelts,  lfil    <  170). 

Complainant's  disadvantage  found  to  lie  in  its  location.  New  Orleans  Hoard 
of  Trade  r.  L.  fc  N.  K.  K.  Co.  42«>   (430). 

Manufacturer  is  entitled  to  a  reasonable  rate  regardless  of  any  natural  advan- 
tage he  may  enj.«y.     Massee  &  Felt  on  Lumber  Co.  r.  S.  Ry.  Co.  110  ill."). 

Livestock  rates  into  Oklahoma  City  and  from  that  {Hiint  to  Kansas  City 
generally  are  and  ireiierally  should  be  higher  than  live-stock  rate  to  Kan- 
sas City,  mihc  direet  line  from  point  of  origin  to  Kansas  City  seldom  i.< 
throiiL'h  the  Oklahoma  market.  In  re  Advances  on  Meats  and  Packing- 
house Products.  i;ri«;  M;r»4i. 
Loc«;i\<;    KOAl>s.     St-r  Cauiukbs;    Industrial   Uoads;    Plant    Facii.itiw. 

Tap  Links. 
Lo.V«;  AND  SHORT  HAIL. 

Where  a  higher  rate  to  au  intermediate  point  is  justified  upon  the  irmund 
of  water  compet ii inn.  the  Commission  has  certain  rules  for  its  guidance: 
1.  Is  it  true  that  the  Ioiil'  distance  rate  is  forced  by  water  comjietitioii? 
Ii.  N  the  lnicj  dNianec  rate  which  has  been  established  in  view  of  water 
ci impel itioii  lr<s  than  would  otherwise  be  reasonable?  3.  Are  the  rate** 
al  the  intermediate  points  reasonable?  -I.  Do  the  rates  unduly  prefer 
one  lorality  to  another'.'  In  re  Transportation  of  Wool,  Hides,  and  Pelts. 
l.M    i  177.  17*). 

tteiiof  from  the  rule  of  seeiimi  4,  grant imI  wliere  water  comi>etition  for«m«*d 
below  what  would  otherwise  |»e  reasonable  the  rate  on  wind  between  the 
Paeiij.-  roast  terminals  and  the  Atlantic  seaboard,  the  higher  rates  at 
intermediate  point*.  Iiein^  reasonable,  and  no  undue  preference  belnc 
given  one  locality  o\er  another.  In  re  Transjwrtation  of  Wool,  Hides, 
and  Pelts.  lTil   1 17S). 
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LONG  AND  SHORT  HAUL— Continued. 

So  long  as  every  point  of  production  Is  given  a  rate  which  the  Commission 
holds  to  be  reasonable,  and  so  long  as  the  effect  of  water  couii>etitlon  in 
applied  uniformly  and  without  preference  to  western  points  of  origin  the 
Commission  la  inclined  to  grant  transcontinental  lines  relief  under  the 
fourth  section.  In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151 
(170). 

Where  the  charge  to  the  more  distant  point  has  not  been  forced  down  by 
competitive  conditions  below  what  would  be  a  reasonable  charge  to  the 
internuHliate  point,  then  there  Is  no  justification  for  failure  to  observe 
the  rule  of  the  fourth  section.  Grand  Junction  Chamber  of  Commerce 
r.  D.  &  R.  G.  R.  R.  Co.  115  (119). 

If  the  Commission  has  established  from  the  Missouri  River  to  Utah  com- 
mon points  a  rate  of  $1.90,  first  class,  for  1,150  miles.  It  can  not  hold 
ujkhi  the  score  of  distance,  that  a  higher  rate  would  be  reasonable  for 
942  miles  to  Grand  Junction,  an  Intermediate  point.  Grand  Junction 
Chamber  of  Commerce  v.  D.  ft  R.  G.  R.  R.  Co.  115  (118). 

Fourth  section  application  for  permission  to  charge  lower  rates  from  the 
Missouri  River  and  other  territories  to  Salt  Lake  City  than  to  inter- 
mediate points,  denied.  Grand  Junction  Chamber  of  Commerce  v.  D.  ft 
R.  G.  R.  R.  Co.  115. 

Rates  on  flour  and  other  grain  products  from  southern  Illinois  to  Atlantic 
seaboard  not  found  to  be  In  violation  of  section  4.  the  lower  rates  to 
longer  distance  points  being  really  divisions  of  a  through  rate.  Southern 
Illinois  Millers'  Asso.  t?.  L.  &  N.  R.  R.  Co.  672  (674). 

In  determining  questions  under  section  4,  rates  of  same  class  should  be 
compared  with  one  another.  Transshipment  and  proportional  rates 
should  not  be  compared  with  local  rates.  Southern  Illinois  Millers'  Asso. 
v.  L.  &  N.  R.  R.  Co.  672  (073). 

Commission  adheres  to  position  it  has  taken  under  the  fourth  section  in 
Spokane  case  and  will  dispose  of  the  case  after  decision  by  Supreme 
Court.    City  of  Spokane  v.  N.  P.  Ry.  Co.  454  (456). 

Commodity  rates  proposed  by  carriers  permitted  to  go  Into  effect  pending 
ri«H*isIon  of  long-and-short-haul  question.  R.  R.  Com.  of  New  v.  S.  P.  Co. 
450  (457). 

No  decision  In  this  case  upon  long-and-short-haul  question.  Nell  son  Co.  v. 
L.  Ry.  &  N.  Co.  254  (265). 

Higher  rate  for  shorter  than  for  longer  haul  held  to  be  unduly  prejudicial 
to  intermediate  point  Huntingdon  Lumber  Co.  t>.  I.  C  R.  R.  Co.  507 
(500). 

LOW  RATES. 

Ought  to  result  from  Immense  volume  of  traffic.  In  re  Advances  on  Flax- 
seed, 272  (275). 

MAIN  LINE. 

Main  line.    Tap-line  Case,  277  (285). 

MARKET  COMPETITION.    Bee  Competition. 

MARKETS. 

Carrier  has  no  right  to  deprive  shipper  of  any  market  that  otherwise  would 

be  ofMui  to  him.    Van  Natta  Bros.  v.  C  C.  C  ft  St.  L.  Ry.  Co.  1  (5). 
Rates  on  grain  from  the  west  are  so  adjusted  that  grain  can  move  at 
same  charge  through  several  grain  markets,  like  Kansas  City,  St  Louis, 
and  Chicago,  the  rate  from  market  to  market  being  a  stated  amount 
Southern  Illinois  Millers'  Asm.  9.  L.  ft  N.  R.  R.  Co.  672  (678). 
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MEASURE  OF  RATE. 

No  rartiriJir  ia?::r  should  exclude  others  unless  of  controlling  force.    la 
re  Ad'jLZ-:«s  :z  Cattle  and  Sheep.  7  (12). 
CHAiArrza  of  CcMMrrrrr. 
E:iles.   rite*,   az.i   oiiarzes   z.!ist  have  regard  for  nature  of  commodity. 
S:- irr  .izi  Era  Co.  r.  St.  L  k  S.  F.  R.  K.  Co.  250  (262). 
CH.v^:-:y;-  '.V:ia:  T*a-t:c  Wz_l  Bfas. 

I>>::rize  ■:*  :t  1^.-4:  wia:  rrarSc  will  bear,  as  here  urged,  not  accepted  by 
Cc=l=i:*>.  z.     In  re  Trazs?*:-rtaion  of  Wool,  Hides,  and  Pelts,  151  (156). 
Ccif?rr:?:vz  r.ATz. 

Izirvr:  7*-i:t<  z^i-ie  -_.Ier  stress  of  most  acute  competition  are  not  prop- 
er, y  ">*>i  .is  s:.t--iirils  :f  reajjot^ibieness.  In  re  Transportation  of  Wool, 
H  ies.  .md  Fe>>.  151  -161.. 
Wa:5:r-^:~r»-"ed  rare  ::«::  a  measure  of  a  normal  all-rail  rate.  Cohen  k 
Co  •-.  Ma.  ;ry  S.  S.  Co.  374  i377).  In  re  Transportation  of  Wool,  Hides, 
azi  F,::s.  :51  loo'. 
Cost  cf  Sis.-.jy. 

N::  :;  N  :~.  *red.     I-  re  Advances  on  Cotton.  404  (408). 
F:-:il"y  there  :::u>t  N?  so~e  intimate  relation  between  actual  cost  of  trans- 
;v::a:;-:  .:~vl  r.-'.e  7 aid  by  public    In  re  Transportation  of  Wool,  Hides, 
ar.d  Pelts.  151   ■!'>:•. 
Dfst:  nation. 

Unlawful  :o  make  different  export  rates  on  same  traffic  from  same  point  of 
origin  to  same  ;-rt  of  transshipment  because  of  different  foreign  destina- 
tion.*.    New  Orleans  Board  of  Trade  r.  I.  C  R.  B.  Go.  465. 
Distance. 

Difference  in  average  '.ength  of  haul.     In  re  Advances  on  Lemons,  27  (28). 
Not  to  he  ignored.     In  re  Advances  on  Cotton,  404  (408). 
Divisions. 

Dni-ions  of  through  rate  not  a  conclusive  standard  by  which  to  measure 
re:.- <i •iiabieiifss  of  intermediate  rate.    Southern  Illinois  Millers'  Asso.  «. 
L.  i  N.  K.  K.  Co.  072  (673). 
Equipment. 

Fact  that  sawmill  lops  are  moved  on  logging  cars  does  not  justify  a  higher 
rate  on  mine-prop  l«»gs.     Rickards  r.  A.  C.  L.  R.  R.  Co.  239  (240). 
Loading. 
Difference  in  loading.     In  re  Advances  on  Lemons.  27  (28). 
Increased  loading,  which  results  in  decreased  cost  of  transportation,  may 
well  justify  luwer  rate  for  higher  minimum.    In  re  Transportation  of 
Wool.  Hides,  and  Pelts,  l.r*l   (167>. 
Sinoe  the  loading  and  unloading  are  done  by  shippers  In  both  instances,  the 
difference  in  the  length  of  mine-prop  logs  and  saw  logs  becomes  of  minor 
imimrtan^e   as   a    transportation   consideration.    Rickards   v.   A.   C.   L. 
R.   R.  Co.  230    (240). 
Past   Rate. 

Fact  that  rates  were  not  complained  of  In  the  past  Is  not  decisive  that  they 
are  reasonable.     In   re  Transportation  of  Wool,  Hides,  and   Pelts,  151 
(157). 
Ton  per  Mile. 
Rate  per  ton  per  mile  is  but  one  of  many  Influences.    Ashgrove  Cement  Co. 

r.  A.  T.  &  S.  F.  Ry.  Co.  510  (524). 
Revenue  per  ton  per  mile  in  itself  is  not  a  sufficient  basis  for  determining 
reasonableness  of  a  rate  which  yields  that  revenue.    Nebr.  State  Ry. 
Com.  v.  C.  B.  &  Q.  R.  R.  Co.  121  (125). 
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MEASURE  OF  RATE— Continued. 
Use. 

Rates  dependent  upon  use.    In  re  Advances  on  Cattle  and  Sheep,  7  (10). 
Value  of  Commodity. 
Not  the  controlling  element    Minneapolis  Traffic  Asso.  v.  C.  ft  N.  W.  By. 

Co.  432    (437). 
Volume  of  Traffic. 
Volume  of  traffic,  considered.    Merchants  ft  Mfrs.  Asso.  of  Baltimore  v. 

A.  C.  R.  R.  Co.  129. 
Increase  In  carrier's  business  up  to  certain  point,  at  least,  makes  for  re- 
duction in  rate.    In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151 

(157). 
Immense  volume  of  traffic  ought  to  produce  low  rates.    In  re  Advances  on 

Flaxseed,  272  (275). 
Fact  that  certain  traffic  is  hauled  in  tralnload  lots  while  complainants 

traffic  moves  in  carloads  can  not  be  made  basis  of  a  difference  in  rates. 

Rickards  v.  A.  C.  L.  R.  R.  Co.  239  (240). 
MILEAGE  RATES.    See  Distance  Rates. 
MILEAGE  TICKET.    See  Tickets. 
MILLING  IN  TRANSIT.    See  Transit  Privileges. 
MINE  RATING.    Sec  Cab  Distribution. 
MINIMUM  WEIGHT.    See  also  Loading. 

Proiwsed    increased    minimum   on    potatoes    found    unreasonable.    In    re 

Advances  on  Potatoes,  69. 
Facts  of  record  held  Insufficient  to  justify  an  order  reducing  minimum 

weight  of  24.000  pounds  of  grapes  to  Columbia,  S.  C,  from  points  in  New 

York.     Du  Pre  Co.  v.  B.  R.  ft  P.  Ry.  Co.  226  (228). 
Market  conditions  frequently  dictate  the  quantity  of  a  given  commodity 

a  jobber  may  handle,  but  it  is  often  to  the  shipper's  Interest  to  have  a 

high  minimum  with  a  low  rate.    Dn  Pre  Co.  v.  B.  R.  ft  P.  Ry.  Co.  220 

(228). 
Carload  rating  upon  straight  or  mixed  shipments  of  brooders  and  incu- 
bators, crated  or  boxed,  ought  not  to  exceed  fourth  class,  subject  to 

minimum   weight  of  24.000  pounds  for  a  36-foot  car.    Texas  Seed  ft 

Floral  Co.  t>.  N.  Y.  C.  ft  St.  L.  R.  R.  Co.  504. 
Mere  increase  of  minimum  from  15.000  to  20.000  can  not  be  said  to  be  an 

advance  in  the  rate  where  no  additional  burden  Is  placed  on  the  shipper. 

In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (158). 
Minimum  weight  and  rate  are  united.    Sunderland  Bros.  Co.  v.  St  L.  ft 

S.  F.  R.  R.  Co.  250  (201). 
Minimum  weight  held  unreasonable  on  shipments  of  lime  from  Ash  Grove. 

Mo.,  to  Pinebluff  and  Laramie,  Wyo.    Sunderland  Bros.  Co.  v.  St  L.  ft 

S.  F.  R.  R.  Co.  259. 
No  practical  hardship  would  be  imposed  upon  shippers  of  wool  by  requiring 

a  loading  of  at  least  24.000  pounds  of  sacked  wool  into  a  standard  car 

34*  feet  long,  and  the  minimum  might  properly  be  Increased  with  the 

increase  of  the  site  of  the  car.    In  re  Transportation  of  Wool,  Hides, 

and  Pelts.  151  (165). 
Greater  car  earnings  under  a  lower  rate  with  a  higher  minimum  than  under 

a  higher  rate  with  a  lower  minimum.    In  re  Transportation  of  Wool, 

nides.  and  Pelts.  151  (167). 
Requirement  by  minimum,  that  lemons  in  collapsible  banker  cars  be  loaded 

to  foil  capacity.    In  re  Advances  on  Lemons,  27  (80). 
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in  SQTC'TaTIvN. 

K.«*;j.:ct:.  .z  :f  n:«  :*  =>?  cr:zi:d  for  reparation.    Reno  Wholesale  Liquor 

•-»---         ».  -  a.    _■.     i  »  .'     *."_  •  • . 

ir-^z>,-. v  . 

I-:-  jl.  :--Lrr.rr  »L:i  rwrir-s-i  &  si: 7.22*0:  rvuted  "  care  of  •  another  carrier. 
->  l  :  r-  .'7  ;*  z..»r:-:.ir  f.-r  r:rLiLg  over  the  shipment  to  such  carrier 
f  r  -  r  _r  1..  -I..  Alit»t^i  L-z^*r  &  Export  Co.  r.  L  4  X.  R.  R.  Co.  $L 
MIXEI'  SHIPMENTS. 

I:r  ..irrs  ll:  .i.-i.i:.r*.     Ten*  Seed  k  Floral  Co.  tr.  N.  Y.  C.  6  St  L. 

Pw  1:  •;..   :.«4_ 

>!-:  z.ri:s     f  -bt:-»-  *-i  i>rsj:dy  Having  in  same  car  bat  under  separate 
:..:>    -i  "il:j    "ii.   -■.■:  i*  n*\.:t*I  as  mixed  shipments  under  western 
...ss.i  ■£:..-.     Re:.:-  WL.>:es&le  Liquor  Store  r.  S.  P.  Ca  51ft. 
MOI'IFIlATI'.-N. 

Of  ':riLrr  re;»:rt.     Iz  re  Adv-^evs  on  Meats  and  Packing-house  Products. 
rW.V 

Nai:i:'"-w  1.;  a  l*i.;  el 

Sl^L:  L.irler  rs:e>  •:-  narrow-gauge  lines.    In  re  Transportation  of 

W  .  ..    H.te>.   £Ld    Fr.TS.   151    <176.. 
NET   KATE.      See  CoN-ENT3ATI05   Chaues. 

NijN'."»  ■MriiriTivE  traffic. 

L»er.:.:::  l  ..-f  :.  l.v~ ;*:!:; ve  traffic  in  tariff  held  to  be  ambiguous  and  un- 
.  r:air..     Siar-d^rd  Oil  Co.  r.  I.  T.  R.  K.  309  t370). 
NOTICE 

Tariffs  fixi::£  r..:es  ar.d  switching  charges  in  accordance  with  this  report 

ii^ay  be  ::".cd  o::  :Lrve  d~ys*  notice.     Ta inline  Case,  549  (650). 
Ex; -or:   ra:»*s  ::.ay  be  changed  only  upon  30  days*  notice.    New  Orleans 
Hoard  «-if  Tra.ie  -.  I.  C.  R.  R.  Co.  465  <467). 
OFFICIAL  CLASSIFICATION  TERRITORY. 

lief-iied.     Ir.dianajv.is  Freight  Bureau  r.  C.  C.  C.  &  St  L.  Ry.  Co.  195  (198). 
ORDERS. 

Commission  can  at  any  time  recall  and  amend  its  order,  and  it  ought  to 
d"  Sii  whei.evt-r  it  api«ears  that  an  order  is  erroneous,  but  it  must  also 
he  assumed   that  judgment  of  Commission  was  correct   upon   facts  as 
^  piw»nted.     Tratipott  Schmidt  &  Sons  r.  M.  C.  R.  R.  Co.  6S4  (685). 

No  order  establishing  rates  entered  at  this  time.    City  of  Spokane  r.  N.  P. 

Ry.  Co.  454   i456). 
No  order  establishing  rates  made  at  present  time,  carriers  being  given  ■ 
rvriain  time  within  which  to  comply  with  Commission's  findings.     In  re 
Transportation  of  Wool.  Hides,  and  Pelts,  151   (177). 

ORIGIN.      Srr  also  CONCENTRATION  CHARGES. 

Carrier  fan  not  impose  unreasonably  high  local  rate  upon  any  community 
because  it  enjoys  low  inbound  rates.    R.  R.  Com.  of  La.  r.  St.  L.  8.  W. 
Ry.   Co.   31    (34). 
When  conditions  admit,  rates  should  be  established  from  the  larger  grain 
markets,  applicable  to  all  grain  handled  at  and  shipped  from  the  market 
;  irrespective  of  its  imint  of  origin.     Southern  Illinois  Millers'  Asso.  r.  L 

I  &  N.  R.  R.  Co.  072   (676). 

OVERCHARGE. 

Included  in  o-der  for  reparation.    Galveston  Commercial  Asso.  v.  G.  H.  & 

S.  A.  Ry.  Co.  M2   (513). 
To  be  adjusted  by  carrier.     Jouannet  v.  A.  C.  L.  R.  R.  Co.  392  (394). 
Overcharges   above   the   tariff    rate   should   be   refunded   without   order. 
Pretemeyer  ? .  C.  &  A.  R.  R.  Co.  78  (80).    Cohen  &  Co.  t?.  Mallory  8.  &  Ool 
874  (375).    Casey-Hedges  Co.  v.  A.  G.  S.  R.  R.  Co.  249  (250). 
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OWNERSHIP. 

Whether  a  tap  line  is  a  common  carrier  can  not  be  determined  by  mere 
ownership.    Tap-line  Case,  277  (292). 
PARTIES. 
Entitled  to  Damages. 
Claim  for  damages  filed  by  complainant  who  was  not  party  to  a  case 
wherein  the  Commission  held  the  rates  in  question  to  be  unreasonable 
not  entitled  to  damages  under  ordinary  circumstances,    Byrnes  *.  A.  C.  L. 
U.  R.  Co.  251  (253). 

INTERVENERS. 

A  chamber  of  commerce  which  has  filed  a  complaint  attacking  rates  after 

a  fourth-section  application  involving  such  rates  has  been  made  may 

properly  be  heard  upon  determining  the  application   of  the  carriers. 

Grand  Junction  Chamber  of  Commerce  v.  D.  &  R.  G.  R.  R.  Co.  115  (117). 

Liable  fob  Demurrage. 

Commission  does  not  undertake  to  determine  whether  vendor  or  vendee  is 
liable  for  demurrage.  Crescent  Coal  ft  Mining  Co.  v.  B.  ft  O.  R.  R.  Oo. 
81  (83). 

DKFKNDANT8. 

Only  carriers  which  are  before  the  Commission  are  bound  by  the  findings 
of  the  Commission  in  that  case.    Fels  ft  Co.  v.  P.  R.  R.  Co.  483  (486). 

All  partlciiMitlng  carriers  should  be  joined  as  parties  in  attack  upon  joint 
rate    Reno  Grocery  Co.  t\  S.  P.  Co.  400  (401). 

No  decision  can  be  made  by  Commission  where  carriers  interested  are  not 
parties  to  a  proceeding.     Byrnes  v.  A.  C.  L.  R.  R.  Co.  251  (252). 

PASSENGER  FACILITIES.     Bee  Stations, 

PASSENGER  RATES.    Bee  Tickets. 

PASSES. 

Affairs  of  proprietary  lumber  company  are  so  interwoven  with  affairs  of 
tap  line  as  to  make  it  impossible  to  admit  the  right  under  the  law  of  an 
officer  of  the  tap  line  to  use  free  transportation.    Tap-line  Case,  277  (208). 
PAST  RATE. 

Fact  that  rates  were  not  complained  of  in  past  is  not  decisive  that  they  are 
reasonable.     In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (157). 

PEDDLER-CAR  SERVICE. 

Carriers  should  publish  tariffs  according  peddler-car  service  for  transpor- 
tation of  packing-house  products  and  fresh  meats.  In  re  Advances  on 
Meats  and  Packing-house  Products,  656  (670). 

PENALTY  RATES.    Bee  Concentration  Charges. 

PERCENTAGE  RATES. 

"  One  hundred  per  cent  rate"  on  live  stock.  In  re  Advances  on  Cattle  and 
Sheep,  7  (9). 

Several  zones  take  established  percentages  of  Chicago-New  Tork  rate. 
IndlanaiK»lis  Freight  Bureau  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  196  (198). 

With  very  few  exceptions,  rates  from  Detroit  to  Boston,  New  York,  and 
Philadelphia  are  78  per  cent  of  corresponding  rates  from  Chicago.  This 
percentage  adjustment  between  central  freight  association  territory  and 
the  east  has  been  long  In  effect  and  has  given  general  satisfaction.  Com- 
mission has  uniformly  sustained  carriers'  contention  that  this  system  of 
rate  making  ought  not  to  be  disturbed  nor  even  broken  In  upon  In 
special  cases  without  strong  reasons  for  so  doing.  Traugott  Schmidt  4 
Sons  r.  M.  C.  R.  R.  Co.  684  (686). 

PIER  FACILITIES.    Bee  Wharves  and  Whartaqb. 
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PLANT  FACILITIES.    Bee  also  Careiers;  IinnrsTKAi.  Roam;  Tap  Lima. 
Fact  that  larger  part  of  traffic  handled  is  from  a  single  mine  does  not 
determine  the  carrier's  character  to  he  that  of  a  plant  facility  rather 
than  a  common  carrier.     Stonega  Coke  &  Coal  Co.  t?.  L.  A  N.  R.  R.  Co 

17  (23). 
Undue  prejudice  from  refusal  to  operate  spur  track  to   mine.     Legality 
of  allowance  for  such  service  not  decided.    C.  W.  &  V.  Goal  Go.  r.CR 
&  Q.  R.  R.  Co.  13  (16). 
Boat   line,  incorporated  as  a   common  carrier,  held   to  be  a   mere  plant 
facility  and  that  payment  to  it  of  allowances  or  divisions  constituted  an 
unlawful  rebate.     Colonial  Salt  Co.  t?.  M.  I.  &  I.  L.  358. 
With  few  exceptions,  the  tap  lines  in  the  lumbering  regions  in  the  south- 
west are  purely  plant  facilities.    Tap-line  Case  277  (297). 
PLEADING.     Sre  also  Heabing. 

Liberal  rules  applied  by  Commission.     Stonega  Coke  &  Goal  Go.  v.  L.  & 
N.  R.  R.  Co.  17   (25). 
POT  NTS  OFF  LINE.     S''c  also  Location. 

Railroad  can  not  be  said  to  discriminate  against  a  town  which  it  does  not 
roach  and  in  whose  carrying  trade  it  does  not  participate.  Chamber  of 
Commerce  of  Ashburn  t\  G.  S.  &  F.  Ry  Co.  140  (149)  ;  Blodgett  Milling 
Co.  v.  C.  M.  &  St.  I\  Ry.  Co.  448  (449). 

No  undue  preference  results  from  the  fact  that  a  carrier  maintains  lower 
rat os  from  joints  on  its  line  than  other  carriers  maintain  on  the  same 
traffic  from  near-by  points  on  their  lines.  Stonega  Coke  &  Coal  Co.  v. 
L.  &  N.  K.  R.  Co.  17   (24). 

Where  a  railroad  company  participates  in  the  carrying  trade  of  a  certain 
city  and  controls  the  rates  applied  to  that  trade,  it  is  no  defense  to  a 
charge  of  undue  prejudice  in  rates  to  that  city  to  say  that  its  rails  do 
not  extend  to  such  city.  Chamber  of  Commerce  of  Newport  News  r. 
S.  Ry.  Co.  345  (353). 

It  is  undue  prejudice  for  a  carrier  to  deny  to  points  on  its  line  a  transit 
privilege  at  Chicago  while  participating  in  through  rates  under  which 
other  carriers  grant  such  privilege  to  complainants  competitors  on  their 
lines.    Van  Natta  Bros.  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  1  (5). 

Fact  that  defendant  operates  circuitous  route,  no  defense  to  charge  of 
undue  prejudice  against  mills  on  its  line  when  defendant  is  party  to 
through  transmutation  from  another  point  where  a  milling  in  transit 
privilege  is  accorded  free  of  charge.  Southern  Illinois  Millers*  Asso.  v, 
L.  &  N.  R.  R.  Co.  672  (078). 
rOLICY  OF  CARRIER. 

Commission  not  authorized  to  control  general  policy  of  carriers  in  their 
competition  with  one  another  or  to  regulate  the  general  management 
of  their  properties  or  to  interfere  with  legitimate  means  adopted  by 
them  in  the  form  of  favorable  rates,  services,  and  privileges  to  secure 
the  traffic  of  the  public  and  good  will  of  shippers.  When  not  In  contra- 
vention of  law  those  matters  generally  are  beyond  the  Commission's 
control.     In  re  Wharfage  Charges  at  Galveston,  535  (544). 

POTATOES. 

Liable  to  greater  damage  from  heating  than  from  any  other  causes.    In 
re  Advances  on  Potatoes,  69  (70). 
POWKR  OF  COMMISSION.    See  Jurisdiction  or  Commission. 
£R  OF  CONGRESS, 
er  interstate  commerce.    R.  R.  Com.  of  La.  v.  St  L.  S.  W.  By.  Oo.  81  (40). 
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PRACTICE  AND  PROCEDURE. 

Where  a  complaint  was  filed  after  the  filing  of  a  fourth  section  application 

involving  the  same  rates,  whether  a  hearing  can  properly  be  had  upon 

the  complaint  before  the  application  Is  disposed  of,  Is  of  no  practical 

importance.    Grand  Junction  Chamber  of  Commerce  v.  D.  ft  R.  G.  R.  R. 

Co.  115  (117). 
The  Spokane  case  can  not  now  be  discontinued  until  matters  in  issue  have 

been  finally  disposed  of.    City  of  Spokane  v.  N.  P.  Ry.  Co.  454  (455). 
Proi)osed  commodity  rates  in  lntermountaln  cases  to  be  put  into  effect 

pending  decision  by  Supreme  Court    City  of  Spokane  v.  N.  P.  Ry.  Co. 

454   (450). 

PRACTICES.    See  Rules,  Regulations,  and  Pkactices. 

PRECEDENT.    See  Stare  Decisis. 

PRECOOLING. 

Precooling  is  not  the  same  as  refrigeration ;  nor  Is  It  part  of  the  transporta- 
tion service.  Shippers  have  a  legal  right  to  precool,  and  $7.50  a  car  is  a 
reasonable  charge  to  be  made  by  carriers  for  their  services  in  connection 
therewith.  The  withdrawal  of  a  precooling  privilege  Is  therefore  un- 
lawful.   In  re  Precooling  and  Prelcing,  267. 

PREFERENCES  AND  PREJUDICES. 

Cases  of  alleged  undue  preference  or  prejudice  must  be  adjudged  upon  their 
respective  merits,  and  seldom,  If  ever,  may  such  cases  be  controlled  by 
results  of  other  controversies  supposed  to  be  of  like  nature.  Chamber 
of  Commerce  of  Newport  News  v.  S.  Ry.  Co.  345  (356). 

Con  MODITIES. 

From  Minneapolis  to  California  terminals  the  rate  on  malt  should  not  ex- 
ceed the  rate  on  barley  by  more  than  7  cents  per  100  pounds.  Electric 
Malting  Co.  v.  A.  T.  ft  S.  F.  Ry.  Co.  378. 

Through  ra i la nd- water  rate  on  rice  and  rice  products  from  Houston,  Tex., 
to  Atlantic  seaboard  via  Galveston  not  found  discriminatory  as  com- 
pared with  rates  on  other  commodities  from  Houston.  Chamber  of 
Commerce  of  Houston  v.  G.  II.  ft  S.  A.  Ry.  Co.  214. 

Proposed  ad va need  rates  on  flaxseed  from  Fort  William  and  Port  Arthur, 
Canada,  to  Buffalo,  N.  Y.,  and  other  eastern  points  not  feund  unduly 
discriminatory.    In  re  Advances  on  Flaxseed,  272.    • 

Higher  rate  on  iron  roofing  than  on  sheet  iron  not  found  unlawful.    Mc- 
Clung  &  Co.  t .  L.  ft  N.  R.  R.  Co.  414. 
Localities. 

Damages  awarded  for  losses  sustained  by  reason  of  discrimination  In  car 
distribution.    Hillsdale  Coal  ft  Coke  Co.  v.  P.  R.  R.  Co.  187. 

Unlawful  preference  from  denial  of  concentration  privilege  at  Shreveport 
R.  R  Com.  of  La.  v.  St  L.  S.  W.  Ry.  Co.  31  (43). 

Rate  adjustment  subjects  Shreveport  to  undue  prejudice.  R.  R.  Com.  of 
La.  r.  St.  L.  S.  W.  Ry.  Co.  31  (47). 

Withdrawal  of  proportional  rate  on  grain  and  grain  products  from  Kansas 
City,  Omaha,  and  Council  Bluffs  to  milling  points  In  Wisconsin,  leaving 
only  local  rates  In  effect,  does  not  result  In  unlawful  discrimination  in 
favor  of  Chicago  and  Milwaukee  millers.  Wisconsin  State  Millers'  Asso. 
v.  C.  M.  ft  St  P.  Ry.  Co.  494. 

Rates  on  cement  from  Iola,  Kans.,  and  neighboring  points  to  Kansas  City 
and  other  points  not  found  unjustly  discriminatory.  Aahgrove  Cement 
Co.  v.  A.  T.  ft  43.  F.  Ry.  Co.  518. 
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TIS  AND  PREJUDICES— Continued. 


■-i-T  :.  i-«r>K.>e  in  transportation  conditions  can  Justify  granting  one 
Ix-i/.-TT  i-  i-:-.SLi?.ce  over  another.    R.  R.  Com.  of  La.  v.  St.  L.  S.  W. 

:>  .v.  ;■:    4i .. 

Or-:::i£  "..  w-t  ex-rursioa  fares  to  Atlantic  City  from  New  York  than  from 
Fnl.:_z  rv  d.»-.^  no;  subject  the  latter  city  to  undue  prejudice.  Mer- 
.:■.:.:>  a  Mfrs.  As».  of  Baltimore  r.  A.  C.  R.  R.  Co.  129. 

II..:-.-*  r-  live  s\k  from  California  to  Tacoma  and  Seattle,  Wash.,  not 
>.    .t-  ::■  --?  dls.rir.iriairT.    Carstens  Packing  Co.  v.  S.  P.  Co.  236. 

r-.v:.-  S*  :f  ri  .Mi: :•.■::&:  expense,  higher  rate  for  delivery  in  one  part  of 
:  w-  :ii-  -  «-..:Ler  not  unlawfuL  Pierce  t.  P.  &  L.  K  R.  R.  Co.  89 
v 

7.    ,>:r.T  *:  Or_.^A  ovr:a!n  transit  privileges  on  the  ground  that  rates  do 

:   *  rr-.-.-.k"  :lere.  ■  •tWiiise  a  carrier  sees  fit  to  construct  a  joint  rate 

*->:..:  :~e  o-d  of  its  line  to  the  Mississippi  River,  and  to  grant  such 

yr... .-.j. <  :-.:  :l.e  Mississippi  River  cities  on  the  theory  that  the  "break- 

::..;      .  f  r.-.:e>  :!.ore  is  a  •*  natural "  advantage,  is  unjust  descrimination 

:.:■■:  >*    ■.:..:  :.  :  oo  ;vrmitted.    In  re  Transportation  of  Wool,  Hides,  and 
V-'-<    —      --.i, 

VI  r    :jI:    tv.     ..v  : -w  ;iter  rates  on   rice  and   rice  products  from   Houston. 

LV\ .   :^   a:  "..::■.:  v  seaboard  via  Gal  vest  ion,  Tex.,  not  found  to  be  dis- 

or ■.::■.■:■.:.:. -ry  .-.s  ooir;-arod  with  rates  from  New  Orleans  and  other  Texas 

;v::*.:s.     r  r.s  oo:v.va rod  with  rates  on  other  commodities  from  Houston. 

C!.;::vo;t  ci  Cor.n.orec  of  Houston  r.  G.  H.  &  S.  A.  Ry.  Co.  214. 

!':.»:  :l.a:  r.-tos  on  rough  ami  clean  rice  from  Texas  points  to  New  Or- 
*.i\  :.s  :.:o  t*o  same  found  not  to  constitute  undue  discrimination  against 
Now  Or'ear.s  minors.     New  Orleans  Board  of  Trade  v.  G.  H.  &  S.  A. 

ii).  Co.  :r.o. 

Cl  .-.ri-.v.g  a  !:"ghor  rate  to  and  from  South  Tacoma  than  to  and  from 
r.iv  ::.;;  r.o:  fot::id  to  be  unlawful.  Public  Service  Com.  of  Wash.  r. 
N.  IV  Uy.  Co.  L\V». 

M-.:ido:i  •  K  "  entitled  to  same  rate  on  coal  to  Nebraska  as  Mlnden.  a 
station  a  few  blocks  away,  and  such  rate  should  not  be  exceeded  to 
certain  intermediate  stations.  Nebr.  State  Ry.  Com.  v.  C.  B.  &  Q.  R.  R. 
Co.  li'l.  * 

Group  rate  on  iron  ore  from  Buffalo  to  Mount  Dallas  and  Saxton  not 
found  unreasonable  or  unjustly  discriminatory.    Thropp  v.  P.  R.  R.  Co. 

Carrier  not  serving  a  jvoint  can  not  be  guilty  of  subjecting  that  locality 
to  undue  prejudice.  Blodgett  Milling  Co.  t;.  C.  M.  &  St  P.  Ry.  Co.  443 
t4tm. 

Granting  milling  in  transit  privilege  at  Minneapolis,  St.  Paul,  and  Minne- 
sota Transfer  and  denying  similar  privilege  at  Janesville,  Wis.,  does 
not  subject  latter  locality  to  undue  prejudice.  Blodgett  Milling  Co.  r. 
(\  M.  &  St.  P.   Ry.  Co.  44S. 

Whore  a  railroad  company  participates  in  the  carrying  trade  of  a  certain 
city  and  controls  the  rates  applied  to  that  trade  it  Is  no  defense  to  a 
charge  of  undue  prejudice  in  rates  to  that  city  to  say  that  its  rails 
do  not  extend  to  such  city.  Chamber  of  Commerce  of  Newport  News  «• 
S.  Uy.  Co.  345  (3H3). 
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PREFERENCES  AND  PREJUDICES— Continued. 
Localitiks — Continued. 

All  facts  and  circumstances  which  bear  upon  the  relation  of  rates  are  to 
be  considered.  Chamber  of  Commerce  of  Newport  News  v.  8.  Ry.  Co. 
345   (352). 

Competition  which  compels  lower  rates  to  one  city  than  to  another  city 
similarly  situated  may  justify  such  rate  adjustment,  but  mere  fact  of 
competition,  regardless  of  its  character,  does  not  relieve  carriers  from 
limitations  of  section  3.  Chamber  of  Commerce  of  Newport  News  v. 
S.  Ry.  Co.  345  (353). 

Newiwrt  News  is  entitled  to  same  rates  as  Norfolk  to  and  from  territory 
under  consideration,  and  present  rate  adjustment  is  unjustly  discrimina- 
tory against  Newport  News.  Chamber  of  Commerce  of  Newport  News  v. 
S.  Ry.  Co.  345. 

While  still  of  opinion  that  rates  from  both  Kansas  City  and  Wichita  to 
Memphis  for  the  territory  involved  ought  to  exceed  that  from  Oklahoma 
City  by  2\  cents  i>er  cwt,  Commission  will  not  at  this  time  require 
carriers  from  Wichita  to  Increase  the  differential  to  that  amount,  but 
will  leave  present  adjustment  in  effect  In  re  Advances  on  Meats  and 
racking-house  Products,  656  (666). 

Blanket  rate  on  wool  from  Detroit  to  Boston,  New  York,  and  Philadelphia 
not  found  unreasonable,  but  present  rates  unduly  discriminate  against 
Detroit,  whose  rates  on  wool  should  not  exceed  78  per  cent  of  rate  from 
Chicago.    Traugott  Schmidt  &  Sims  v.  M.  C.  R.  R.  Co.  684. 

Live-stock  rates  into  Oklahoma  City  and  from  that  point  to  Kansas  City 
are  generally,  and  generally  should  be,  higher  than  live-stock  rate  to 
Kansas  City,  since  direct  line  from  point  of  origin  to  Kansas  City 
seldom  Is  through  the  Oklahoma  market  In  re  Advances  on  Meats  and 
Packing-house  Products,  656  (664). 

Differential  of  5  cents  per  100  pounds  over  Galveston  held  not  to  subject 
Houston  to  unjust  discrimination  in  shipments  of  rice  and  rice  products 
to  Atlantic  seaboard,  via  Galveston  and  other  points,  Chamber  of  Com- 
merce of  Houston  v.  G.  H.  &  S.  A.  Ry.  Co.  214. 

Undue  prejudice  from  denial  of  transit  privilege  and  proportional  rates. 
Van  Natta  Bros.  v.  C.  C.  C.  &  St  L.  Ry.  Co.  1  (6). 

No  undue  prejudice  to  Sioux  City  results  from  a  denial  to  that  locality  of 
proportional  rates  on  grain  with  a  back-haul  privilege,  which  are  accorded 
to  Omaha :  but  local  rates  from  producing  points  to  Sioux  City  are  dis- 
criminatory and  unreasonable.  Sioux  City  Terminal  Elevator  Co.  v. 
C.  M.  &  St  P.  Ry  Co.  88. 

Rates  on  canned  vegetables  from  Missouri  and  Arkansas  to  Wichita,  Kans.. 
should  be  at  least  3  cents  per  100  pounds  less  than  to  Hutchinson.  Trans- 
imrtation  Bureau  of  Wichita  r.  St.  L.  &  S.  F.  R.  R,  Co.  679  (681). 

Rates  on  dried  and  evaporated  fruits  from  northwestern  Arkansas^  points 
on  the  St.  L.  &  S.  F.  R.  R.  to  Wichita  should  be  not  less  than  3  cents 
tinder  corresponding  rates  to  Hutchinson,  Kans.  Transportation  Bureau 
of  Wichita  r.  St.  L.  &  S.  F.  R.  R.  Co.  682. 

Class  and  commodity  rates  from  Oklahoma  Into  Texas  found  unjustly  dis- 
criminatory as  compared  with  rates  from  Texas  Into  Oklahoma.  Cor- 
poration Com.  of  Okla.  v.  A.  &  S.  Ry.  688. 
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PREFERENCES  AND  PREJUDICES— Continued. 
Localities — Continued. 

The  fact  that  a  carrier  may  voluntarily  accept  lower  rates  than  it  can  be 
required  to  accept,  and  that  whether  or  not  a  carrier  will  meet  competi- 
tive conditions  at  a  particular  point  rests  primarily  with  the  carrier, 
does  not  relieve  the  carrier  from  the  obligation  to  remove  unjust  dis- 
crimination created  by  meeting  competitive  conditions  at  one  point  and 
refusing  to  meet  them  at  a  neighboring  point  Chamber  of  Commerce  of 
Ash  burn  v.  G.  S.  &  F.  Ry.  Co.  140  (149). 

In  prior  decision  Commission  approved  mileage  rates  on  fresh  meat  and 
packing-house  products,  which  resulted  in  advanced  rates  from  Wichita, 
Oklahoma  City,  and  Fort  Worth  to  Arkansas  and  Louisiana.  Held,  that 
the  same  scale  should  be  applied  from  Kansas  City  and  St  Louis,  in 
order  to  remove  discrimination  in  favor  of  last-mentioned  cities.  In  re 
Advances  on  Fresh  Meat  and  Packing-house  Products,  052. 

Rates  on  rice  from  Texas  milling  points  to  central  freight  association  terri- 
tory, to  Illinois,  and  to  Pacific  coast  not  found  to  be  discriminatory,  as 
compared  with  New  Orleans,  but  to  points  in  southeast  a  joint  through 
rate  lower  than  combination  of  locals  required  to  be  established.  Mutual 
Hire  Trade  &  Development  Asso.  v.  I.  &  G.  N.  R.  R.  Co.  219. 

Bituminous   coal    rate   from    Clearfield   district    Pa.,   to    South   Amboy, 
N.  J.,   not   found   unduly  discriminatory   against  Clearfield   operators. 
Bituminous  Coal  Operators  v.  P.  R.  R.  Co.  385. 
Person  8. 

Undue  preference  results  from  failure  to  establish  through  routes  and 
joint  rates  to  complainant's  mines  which  are  reached  by  industrial 
lines.     Stonega  Coke  &  Coal  Co.  v.  L.  &  N.  R.  R.  Co.  17. 

It  is  not  undue  preference  for  a  carrier  to  grant  to  a  transfer  company 
the  exclusive  privilege  of  soliciting  business  upon  its  trains.  Cosby  v. 
Richmond  Transfer  Co.  72  (77). 

Undue  prejudice  from  refusal  to  operate  spur  track  to  mine.  C.  W.  ft  V. 
Coal  Co.  v.  C.  B.  &  Q.  R.  R.  Co.  13. 

Unjust  discrimination  resulted  from  car  distribution.  Colorado  Coal  Traf- 
fic. Asso.  v.  D.  ft  R.  G.  R.  R.  Co.  458. 

It  would  be  an  unlawful  preference  for  a  trunk  line  to  set  up  a  mllling-in- 
trnnsit  privilege  with  a  common  carrier  tap  line  by  which  the  lumber 
rate  is  extended  back  through  the  mill  point  to  the  tree  in  the  forest 
while  not  pursuing  the  same  course  with  respect  to  forests  on  its  own 
line.    Tap-line  Case  277  (298). 

Held,  that  one  wharfage  company  is  enjoying  a  preference  over  another  in 
its  division  of  the  through  rate  and  that  there  should  be  a  readjustment 
In  re  Wharfage  Charges  at  Galveston,  535  (547). 
Traffic. 

Section  3  prohibits  undue  discrimination  against  Interstate  traffic  in  favor 
of  state  traffic,  and  the  carrier  is  not  relieved  by  the  fact  that  the  state 
rates  were  established  by  a  state  commission.  R.  R.  Com.  of  La.  v. 
St.  L.  S.  W.  Ry.  Co.  31. 

Charging  different  export  rates  on  the  same  traffic  from  the  same  point  In 
the  United  States  to  the  same  port  of  transshipment  by  reason  of  the 
fact  that  beyond  the  port  of  transshipment  the  traffic  is  to  be  carried  to 
different  destinations,  is  unlawful  prejudice.  New  Orleans  Board  of 
Trade  v.  I.  C.  R.  R.  Co.  465  (470). 
PREFERRED  BASIS.    Bee  Line  Haul. 
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PREICING.    See  Precoolinq. 
PRESUMPTION. 

Any-quaiitity  rate  is  presumed  to  be  higher  than  carload  rate  and  lower 
than  a  1.  c.  1.  rate  would  be.    Mutual  Rice  Trade  &  Development  Asso.  v. 
I.  &  G.  N.  R.  R.  Co.  219  (224). 
PRIVATE  CARS. 

Empty  private  cars  on  private  tracks,  and  not  "placed  for  loading"  by 
carrier,  are  not   subject  to  demurrage  charges  under  existing   tariffs. 
Central  Commercial  Co.  t?.  G.  &  S.  I.  R.  R.  Co.  532. 
PRIVATE  TRACK.     Sec  Plant  Facilities. 

PRIVILEGES,  see  also  Preferences  and  Prejudices;  Precoolinq;  Track- 
age Rights;  Transfer  Companies  and  Transfer  Charges;  Transit  Privi- 
leges; Wharves  and  Wharfage. 

Privileges  should  be  stated  in  tariff.    In  re  Mileage,  Excursion  and  Com- 
mutation Tickets,  95. 
PROFIT.     Sec  Commercial  Conditions;  Revenue. 
PROPORTIONAL  RATES. 

Establishment  of  proportional  rates  on  grain  from   Sioux   City,   denied. 

Sioux  City  Terminal  Elevator  Co.  v.  C  M.  &  St  P.  Ry.  Co.  08. 
Proportional  rate  lower  than  local  rate  between  same  points,  prescribed 
by  Commission.    In  re  Advances  on  Meats  and  Packing-house  Products, 
05(5  (GG2). 
Withdrawal  of  proportional  rates  on  grain  and  grain  products  from  Kansas 
City,  Omaha,  and  Council  Bluffs  to  milling  points  in  Wisconsin,  leaving 
local  rates  in  effect,  does  not  result  in  unlawful  discrimination  in  favor 
of  Chicago  and  Milwaukee  millers.    Wisconsin  State  Millers'  Asso.  t. 
C.  M.  &  St.  P.  Ry  Co.  494. 
Proportional  rate  of  19$  cents  for  movement  of  dressed  beef  and  packing- 
house products  from  Wichita  to  Mississippi  River,  when  for  beyond,  de- 
nied.    In  re  Advances  on  Meats  and  Packing-house  Products.  656  (670). 
Proportional  rates  on  fresh  meats  and  packing-house  products  from  Fort 
Worth  via  Memphis  and  Vicksburg  to  New  York  and  eastern  territory. 
In  re  Advances  on  Meats  and  Packing-house  Products,  656  (667). 
When  conditions  admit,  rates  should  be  established  from  the  larger  grain 
markets,  applicable  to  all  grain  handled  at  and  shipped  from  the  market, 
irrespective  of  its  point  of  origin.    Southern  Illinois  Millers'  Asso.  v. 
I,.  &  X.  R.  R.  Co.  072  (676). 
Local  class  rate  scale  from  Indianapolis  to  St  Louis  Is  applied  as  a  scale 
of  proportional  rates  on  traffic  destined  to  the  Missouri  River.    Indian- 
apolis Freight  Bureau  v.  C.  C.  C.  &  St  L.  Ry.  Co.  195  (199). 
Fndue  prejudice  from  denial  of  proportional  rates.    Van  Natta  Bros.  c. 

('.  C.  (\  .&  St.  L.  Ry.  Co.  1   (5). 
Rates  established  by  Commission  in  this  case  may  be  named  by  carriers 
either  as  joint  through  rates  or  as  proportional  rates  up  to  and  from 
the  Mississippi  River  or  any  other  point  selected  as  the  equivalent;  bat 
they  should  he  applied  only  to  an  actual  through  movement  and  should 
not  be  applied  when  the  traffic  has  been  unloaded,  taken  possession  of 
by  the  shipper,  and  rebilled  from  the  intermediate  point    In  re  Trans- 
portation of  Wool.  Hides,  and  Pelts,  151  (176). 
PROSPERITY.    Srr  Commkrcial  Conditions;  Revenue. 
ITLLMAX  RERTIIS.    Sec  Slkkpinu-Cab  Accommodations. 
PAIL  AND  WATER. 

Rail  and  water  rate  on  rice  and  rice  products,  from  Houston,  Tex,  to 
Atlantic  seaboard,  not  found  discriminatory.  Chamber  of  Commerce  of 
Houston  v.  G.  II.  &  S.  A.  Ry.  Co.  214. 
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RAILROAD  CONSIGNER     See  Carriers. 
RAW  MATERIAL.    See  Comparative  Rates. 

REBATES.    See  also  Divisions  of  Through  Rates;  Allowances. 

A  subsidy  paid  by  terminal  line  to  ocean  carriers  to  enable  tbem  to  offer 
shippers  lower  ocean  rates  from  Texas  City  than  from  Galveston  is  an 
unlawful  rebate.     In  re  Wharfage  Charges  at  Galveston,  535  (545). 

Commissions  paid  by  terminal  line  to  broker  for  routing  cotton  for  export 
through   Texas  City   is  an   unlawful  concession  from  the  rate.     In  re 

.  Wharfage  Charges  at  Galveston,  535  (542). 

Payment  of  allowances  or  divisions  to  a  boat  line,  which  is  a  mere  plant 
facility  of  a  salt  company,  held  to  be  an  unlawful  rebate.  Colonial  Salt 
Co.  r.  M.  I.  &  I.  L.  358. 

A  rebate  may  be  effected  by  what  is  equivalent  to  cash  just  as  successfully 
as  when  i>ald  in  cash.  In  either  form  It  Is  unlawful.  In  re  Wharfage 
Charges  at  Galveston,  535  (545). 

Where  a  purely  local  concession  is  made,  even  though  it  may  be  beyond 
jurisdiction  of  Commission,  it  may  be  punishable  as  a  rebate  under  the 
art  when  made  to  secure  interstate  traffic.    Tap-line  Case,  540  (550). 

Tap-line  allowance,  a  concession.    Tap-line  Case,  277  (281). 

Money  lent  to  aid  in  construction  of  tap  line.    Tap-line  Case,  540  (560). 

Fact  that  rebates  were  granted  has  no  very  direct  bearing  upon  the  reason- 
ableness of  the  rate.  In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151 
(103). 

RKIULLIXG.     Sec  Proportional  Rates. 

KKDICTION  IN  RATES. 

Voluntary  reduction  is  not  proof  of  unreasonableness  of  prior  rate.  Na- 
tional Refining  Co.  v.  M.  K.  &  T.  Ry.  Co.  527  (530) ;  Pierce  v.  P.  &  L. 
K.  It.  R.  Co.  80  (91). 

Voluntary  reduction  for  purpose  of  stipulating  business,  made  immediately 
after  shipments  moved,  not  sufficient  proof  of  unreasonableness  of  prior 
rate.     Portsmouth  Steel  Co.  v.  B.  &  O.  R.  R.  Co.  510  (511). 

Petition  asking  for  order  of  Commission  requiring  carriers  to  establish 
half  rates  or  reduced  rates  on  returned  shipments,  dismissed.  Min- 
iieaiH)lls  Traffic  Asso.  v.  C.  N.  W.  Ry.  Co.  43Z 

In  view  of  the  facts  in  this  case,  unreasonableness  of  class  rate  clearly  indi- 
cated by  fact  that  a  few  months  after  shipment  njoved  a  commodity  rate, 
less  than  one-half  of  the  class  rate,  was  established  via  one  of  routes. 
National  Refining  Co.  t\  M.  K.  &  T.  Ry.  Co.  527  (530). 

REFRIGERATION.     See  aim  Prkcoolino. 

Refrigeration  and  precooling  are  different.    Refrigeration  is  part  of  trans- 

portatlon  service.     In  re  Precooling  and  Preicing,  267  (260). 
Refrigeration  should  be  provided  or  paid  for  by  shipper  In  addition  to 

peddler-ear  service  rates.     In  re  Advances  on  Meats  and  Packing-house 

Products.  056  (071). 

RKFl'ND.     Sec  alto  Overcharge. 

Carriers  may  not  lawfully  apply  refunds  on  transit  shipments  to  Interstate 
or  export  traffic  without  tariff  provision  on  file  with  Commission.  Red 
River  Oil  Co.  r.  T.  &  P.  Ry.  Co.  438  (444). 

Refunding  clause  in  tariff  applicable  to  cotton  exported,  If  properly  modi- 
fied, not  legal.    In  re  Advances  on  Cotton,  404  (411). 

REGULATIONS.    See  Rfles,  Regulations,  and  Practices. 
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RETURNED  STTIPMEXT8. 

Petition  asking  for  order  of  Commission  requiring  carriers  to  establish 
half  rates  or  reduced  rates  on  returned  shipments,  dismissed.  Minneap- 
olis Traffic  Arso.  t\  C.  &  N.  W.  Ry.  Co.  43Z 

Difficulties  in  practical  application  of  reduced  rates  on  returned  shipments 
discussed,  and  finding  made  that  the  Commission  Is  not  prepared  to  dif- 
ferentiate between  new  and  old  or  second-hand  articles,  or  to  lay  down 
the  principle  that  value  is  the  controlling  element  in  making  rates.  Min- 
neapolis Traffic  Asso.  r.  C.  &  N.  W.  Ry.  Co.  432. 
RKVKNUK.    Sec  also  Cab  Earnings;  Ton  pes  Mile. 

Revenue  per  ton-mile  in  itself  is  not  a  sufficient  basis  for  a  judgment  re- 
garding the  reasonableness  of  a  rate  which  yields  that  revenue.  Inquiry 
must  be  made  regarding  the  exj>ense  incurred  in  doing  the  business. 
Nebr.  State  Ry.  Com.  v.  C.  B.  &  Q.  R.  R.  Co.  121  (125). 

Unjustifiable  charges  should  be  reduced  notwithstanding  the  fact  that  car- 
rier's revenue  will  be  diminished.  In  re  Transportation  of  Wool,  Hides, 
and  Pelts,  151   (104). 

Advantage  of  Omaha  over  Sioux  City  by  way  of  back-haul  privilege  not 
sufficient  to  justify  an  order  which  would  seriously  disturb  rates  and 
result  in  substantial  loss  to  carriers.    Sioux  City  Terminal  Elevator  Co. 
r.  C.  M.  &  St.  P.  Ry.  Co.  08  (109). 
ROUND-TRIP  TICKETS.    See  Tickets. 

ROl'TKS.    see  al*o  Line  Haul;  Circuitous  Routes;  Through  Routes  awp 
Joint  Rates. 

While  southern  carriers  may  properly  meet  from  both  Oklahoma  and  Fort 
Worth  via  Memphis  and  Vlcksburg  the  rates  on  packing-house  products 
and  fresh  meats  established  via  St  Louis  to  New  York  and  other  eastern 
territory,  the  Commission  can  not  recognize  the  force  of  the  contention 
th.it  the  rate  itself  should  be  established  through  these  gateways.  Id 
re  Advances  on  Meats  and  Packing-house  Products,  0W>  (000). 

Where  application  Is  to  have  rate  constructed  through  one  gateway  rather 
than  via  present  gateway.  It  is  not  enough  to  show  that  in  miles  dis- 
tance is  less  via  proposed  route;  it  must  be  shown  that  cost  of  transpor- 
tation is  less.  or.  rather,  that  the  combination  of  rates  is  less  as  estimated 
by  general  level  of  rates  in  territory  involved.  In  re  Advances  on  Meats 
and  Packinghouse  Products,  GT>0  (GGO)- 

Withdrawal  of  joint  through  rate  via  certain  route  left  higher  combination 
in  «>fTect.  Carrier  not  having  Justified  increase,  through  routes  and  Joint 
rates  required  to  be  established.     In  re  Advances  on  Coal,  518. 

Rate,  formerly  applicable  via  two  routes,  was  subsequently  limited  to  a 
single  route.  Carrier  having  failed  to  point  out  to  complainant  that  the 
lower  rate  applied  only  via  one  route  and  that  such  rate  bad  been  with- 
drawn from  the  route  designated  by  complainant,  damages  awarded. 
Atlantic  Refining  Co.  v.  B.  &  O.  R.  R.  Co.  492. 

On  traffic  originating  at  certain  stations  In  Massachusetts  on  the  rails  of 
tin*  H.  &  M.  and  moving  to  New  York  City  In  connection  with  the 
H.  &  A.,  through  Chatham  or  Rensselaer,  the  former  rood  gets  a  haul  of 
but  fl  or  S  miles,  while  on  traffic  moving  through  Troy  It  has  a  haul  of 
lit)  miles.  On  the  facts  develofied  at  the  hearing,  and  without  announc- 
ing any  general  rule  or  principle;  Held,  that  In  view  of  its  meager  earn- 
ings on  traffic  originated  by  It  and  moving  through  Chatham  or  Rensse- 
laer the  R.  &  M.  Is  entitled  to  an  opportunity  to  demonstrate  the  effi- 
ciency of  the  Troy  route.  In  re  Advances  In  Class  and  Commodity 
Rates.  203. 
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ROUTING.    9ee  Misrouttno. 

RULES,  REGULATIONS,  AND  PRACTICES.    See  also  Cab  Distributiojc. 

Commission,  under  section  15,  has  full  authority  over  interstate  rates  and 
whatever  regulations  or  practices  enter  into  those  rates,  and  determine 
their  value  and  availability.  In  re  Transportation  of  Wool,  Hides,  and 
Pelts,  151  (173). 

Under  section  15,  Commission  is  empowered  to  determine  and  prescribe 
what  will  be  just,  fair,  and  reasonable  regulations  or  practices  for  the 
future.     Mobile  Chamber  of  Commerce  v.  M.  &  O.  R.  R,  Co.  417  (421). 

Rules  affecting  rates  or  value  of  service  should  be  stated  in  tariff.  In  re 
Mileage,  Excursion,  and  Commutation  Tickets,  95. 

Rule  relating  to  minimum  charge  and  rate  on  bnlky  and  lengthy  articles 
found  unreasonable.  Rrunswick-Balke-Collender  Co.  t?.  A.  T.  &  S.  F.  Ry. 
Co.  :W5. 

All  rules,  regulations,  and  charges  affecting  ultimate  cost  of  transportation 
must  be  made  with  reasonable  regard  for  nature  of  commodity  trans- 
ported and  without  undue  discrimination  as  between  localities  or  ship- 
pers, though  it  has  been  held  that  the  minimum  can  not  be  fixed  with 
regard  to  needs  and  desires  of  purchasers  of  product.  Sunderland  Bros. 
Co.  r.  St.  L.  &  S.  F.  R.  R.  Co.  259  (2G2). 

SECOND-HANI)  ARTICLES. 

Commission  not  prepared  to  lay  down  principle  that  old  or  second-hand 
articles  must  be  treated  differently  from  new  articles.  Minneapolis  Traffic 
Asso.  r.  C.  &  N.  W.  Ry.  Co.  432  (437). 

SECTION  1.     See  also  Unreasonable  Rate. 

Proviso  in  section  1  that  act  shall  not  apply  to  commerce  wholly  within  a 
state,  const  rued  and  Held  that  it  does  not  authorize  an  interstate  carrier 
in  discriminating  between  state  and  interstate  commerce.  R.  R.  Com.  of 
La.  v.  St.  L.  S.  W.  Ry.  Co.  31   (42). 

SECTION  2.     Sve  Discrimination. 

SECTION    3.      »SVc     PREFERENCES     AND    PREJUDICES ;     TERMINAL    FACILITIES     AJID 

Terminal  Charc.es;  Trackage  Rights. 

SECTION  13.     Src  Hearing. 

SECTION  l.r>.  &rp  Advance  in  Rates;  Rules,  Regulations,  and  Practices; 
Divisions  of  Tiiuorun  Rates;  Through  Routes  and  Joint  Rates;  Bui- 
den  of  Proof:  Suspension  of  Rates;  Allowances;  Hearing. 

SECTION  1<).     Sec  Limitation  of  Actions. 

SEPARATE  CIIAROE. 

In  (his  cm  so  cm  mors  not  required  to  state  separately  their  terminal  charge* 
in  connection  with  ship-side  delivery.  Mobile  Chamber  of  Commerce  r. 
M.  iV:  O.  R.  R.  Co.  417  (4m). 

SERVICES. 

Services  tn  ho  rendered  should  be  stated  in  tariff.  In  re  Mileage,  Excur- 
sion, and  Commutation  Tickets,  95. 

SHIP-SIDE  DELIVERY.     See  Delivery. 

SHORT  NOTICE.     See  Notice. 

SLEEPINO-CAR   ACCOMMODATIONS. 

Through  sleeping  aeeommodations  may  properly  be  accorded,  under  tariff 
authority,  upon  presentation  to  initial  carrier  of  combination  of  tickets 
covering  entire  journey,  in  which  may  be  included  mileage,  excursion,  and 
commutation  tickets.  In  ro  Mileage.  Excursion,  and  Commutation  Tick- 
ets, 95  (<J0). 
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SOUTHEASTERN  FREIGHT  ASSO.  TERRITORY. 

Described.    Chamber  of  Commerce  of  Newport  News  vt  S.  By.  Co.  845 
(347). 
SOUTHEASTERN  TERRITORY. 

Described.    Cohen  &  Co.  v.  Mallory  S.  S.  Co.  374  (376) ;  In  re  Advances  on 
Meats  and  Packing-house  Products,  656  (666). 
SPECIFIC  RATES. 

So-called  specific  rates  In  this  case  are  really  divisions  of  a  through  rate. 
Southern  Illinois  Millers*  Asso.  v.  L.  &  N.  R.  R.  Co.  672  (674). 
SPLIT  TICKETS.     See  Tickets. 

SPFR  TRACK.    See  Plant  Facilities;  Switching  and  Switching  Chaboes, 
STANDARD  BOX  CAR. 

Brunswlek-Balke-Collender  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  395  (397). 
STANDARD  SCALE 

Corporation  Com.  of  Okla.  v.  A.  &  S.  Ry.  Co.  688. 
STARE  DECISIS. 

While  Commission  is  not  bound  by  any  rule  of  stare  decisis,  and  while  lta 
conclusions  are  not  res  judicata,  still,  when  a  matter  has  been  fully 
considered  and  decided,  it  must  be  regarded  as  settled  unless  It  appears 
from  new  facts  presented  that  Commission  was  wrong.  Traugott, 
Schmidt  &  Sons  v.  M.  C.  R.  R.  Co.  6S4  (685). 
In  absence  of  showing  of  change  of  conditions,  ruling  In  former  case  Involv- 
ing same  commodity  between  practically  same  points,  controls.  Jouannet 
v.  A.  C.  L.  It  R.  Co.  392  (393). 
STATE  AND  FEDERAL. 

Powers  of  state  and  federal  governments  over  state  rates  affecting  Inter- 
state commerce,  discussed.    R.  R.  Com.  of  La.  v.  St  L.  S.  W.  Ry.  Co. 
31  (40). 
STATE  COMMISSION. 

Orders  of  state  commission  do  not  justify  undue  discrimination  against 
Interstate  commerce.    R.  R.  Com.  of  La.  t?.  St  L.  S.  W.  Ry.  Co.  31  (41). 
STATE  RATES. 

On  cattle  from  Texas  points.  Fort  Worth,  Tex.,  pays  Texas  state  commis- 
sion rates  while  Oklahoma  City,  Okla.,  pays  higher  Interstate  mileage 
rates.  The  state  rates  were  not  made  with  intent  to  discriminate  in 
favor  of  the  Texas  industry,  but  are  part  of  a  general  schedule.  Okla- 
homa City,  however,  suffers  a  disadvantage.  Held,  that  the  discrimination 
Is  not  undue  and  that  the  Commission  can  not  deal  with  the  situation, 
though  It  would  be  desirable  if  same  scale  applied  to  both  points.  In  re 
Advances  on  Meats  and  Packing-house  Products,  656  (664). 
Interstate  carrier,  which  makes  effective  on  state  traffic  a  rate  established 
by  a  state,  is  required  to  apply  such  rate  under  like  conditions  upon  Inter- 
state traffic.  It  It  Com.  of  La.  t\  8t  L.  S.  W.  Ry.  Co.  31  (42). 
STATE  TRAFFIC. 

Traffic  for  export  moving  from  a  point  In  one  state  to  a  port  of  transship- 
ment in  the  sa me  state,  whether  on  local  or  through  bills  of  lading.  Is 
subject  to  the  act.  Red  River  Oil  Co.  v.  T.  &  P.  Ry.  Co.,  438  (440) ;  In  re 
Wharfage  Charges  at  Galveston,  635  (547) ;  In  re  Advances  on  Cotton, 
404  (410). 
Where  a  purely  local  concession  Is  made,  even  though  It  may  be  beyond 
jurisdiction  of  Commission,  It  may  be  punishable  as  a  rebate  under  the 
act  when  made  to  secure  Interstate  traffic.  Tap-line  Case,  549  (550). 
Damage  denied  on  state  shipment    Rlckards  v.  A.  C  L.  R.  R.  Oo.  239  (241). 
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STATE  TRAFFIC— Conrinned. 

Proviso  in  section  l  that  act  shall  not  apply  to  commerce  wholly  within  t 
stare,  construed,  and  Held  that  It  does  not  authorize  an  Interstate  car- 
rier in  d..*.- ruminating  between  state  and  interstate  commerce.  R  R  Com. 
of  La.  r.  St.  L.  S.  W.  Ry.  Co.  31  <42). 
5?e«::.>a  3  prohibits  undue  preference  in  favor  of  state  traffic  against  inter- 
state tram?.  R.  R.  Com.  of  La.  r.  St.  L.  S.  W.  Ry.  Ca  3L 
STATION'S.     SVp  i-nrt  Wharves  ast>  Wharfage. 

Prayer  for  order  requiring  reestablishnient  of  passenger  station  at  Park 
Manor,  ijhi. .ago.  i::..  denied.     Mattison  r.  P.  Co.  233. 
ST-rjeiT  TO  ACT.    £e*  Carriers;  Jurisdiction  or  Commission. 
SUBSIDY. 

A  subsidy  r.-i;,i  by  terminal  line  to  ocean  carriers  to  enable  them  to  offer 
sL:p;**rs  a  L<.-wer  ocean  rate  from  Texas  City  than  from  Galveston  is  an 
:; r. ". .  i  w f  ■ :  I  mi  ■  i :  e.    I n  re  W ha  rf a  ge  Cha  rges  a t  Ga  1  veston,  535  i  545 ) . 
STTSSTITl'TION  OF  TONNAGE.    See  Transit  Privileges. 
SUPPLEMENTAL  RKPuKTS  AND  ORDERS. 

Supp'.en.er.:al  r»-r--r:s  and  orders.     City  of  Spokane  r.  N.  P.  Ry.  Co.  454; 
R.   R.  O-i.  ■  f  NVv.  r.   S.  P.  Co.  456;   Ferguson  Sawmill  Co.  v.  St.  L. 
I.  M.  &  S.  Ry.  Co.  izO;  Tap-line  Case,  549. 
SUSPENSION  OF   RATES. 

Con; mission  deoiir.ed  to  suspend  tariff  when  to  do  so  would  leave  company 

without  any  lawful  rates.     In  re  Wharfage  Charges  at  Galveston,  535 

t 537 ) . 

SWITCHING   ANT)    SWITCHING   CHARGES.     See  also   Industrial   Roads; 

Plant  FArir.iTiKs:  Tap  Lines. 

Switching  charges  based  on  an  arbitniry  estimated  weight  on  oil  switched  at 

St.  Louis.  Held  unreasonable.     Standard  Oil  Co.  r.  I.  T.  R  R  Co.  3UH. 
Wh"n-  a  railroad  has  a  wharf  to  which  its  tariffs  offer  delivery  and  at 
which  part  '»f  the  shipping  public  Is  served  such  a  wharf  becomes  a  public 
t«»rin in.il.  and  if  all  shippers  are  not  given  access  to  It  by  the  boats  tbt-y 
choose  to  employ,  it  then  becomes  the  carrier's  duty  to  make  delivery  at 
other  available  ducks  at  the  same  rate.    Mobile  Chamber  of  Commerce  r. 
M.  &  O.  R.  R.  Co.  417. 
Proposed  substitution  of  class  and  commodity  rates  for  switching  charge. 
imposed  by  wharf  company  for  moving  traffic  over  piers  at  Galveston, 
found  unreasonable.     In  re  Wharfage  Charges  at  Galveston,  535  (540). 
General  rule  seems  to  be  that  carriers  absorb  switching  charges  of  connect- 
ing lines  at  points  of  origin  or  destination  only  upon  competitive  traffic. 
Curtis  P.ms.  A:  Co.  r.  S.  P.  Co.  372  (373). 
Carrier  bavin-  line  haul  should  deliver  traffic  so  hauled  without  additional 
charge  to  industries  located  upon  its  tracks  within  its  switching  limits, 
Curtis  P.ros.  A:  Co.  r.  S.  P.  Co.  372. 
A  delivering  mad  performing  only  switching  service  Is  entitled  to  compen- 
sation therefor.     Curtis  Rms.  &  Co.  v.  R.  P.  Co.  372  (373). 
Carrier  having  line  haul  formerly  switched  cars  to  complainant's  plant  with- 
out charge,  but  was  forced  to  discontinue  this  service  by  delivering  road 
which  established  a   switching  charge  of  $3.     Held,  that  the  switching 
charge  is  not  shown  to  be  unreasonable  or  discriminatory.    Curtis  Bros.  4 
Co.  v.  S.   P.  Co.  372. 
P,elt  line  haul  necessary  to  make  delivery  Justified  greater  rate  for  deliv- 
ery in  one  part  of  same  town  than  In  another.    Pierce  v.  P.  a  L  &  B.  & 
Co.  80  (M). 
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SWITCHING  AND  SWITCHING  CHARGES— Con  tinned. 

While  almost  universally  the  charge  for  switching  senrlce  Is  on  a  per  car 
basis,  assessment  of  class  rates  for  switching  at  Baltimore  not  found  un- 
lawful.   Merchants  &  Mfrs.  Asso.  v.  P.  R.  R  Co.  474. 

Except  where  joint  through  rates  are  now  in  effect  covering  delivery  to  or 
from  another  carrier  within  the  city  of  Baltimore,  existing  class  rates 
charged  for  Interchanging  traffic  found  to  be  unreasonable.  Merchants 
&  Mfrs.  Asso.  v.  P.  R.  R.  Co.  474. 

Fact  that  a  company  fails  to  connect  the  lines  of  its  system  between  two 
stations  within  a  few  blocks  of  each  other  does  not  justify  a  greater 
charge  from  one  of  such  stations.  Nebr.  State  Ry.  Com.  v.  C  B.  &  Q. 
R.  R.  Co.  121  (124). 

Complaint  alleging  discrimination  in  exacting  a  switching  charge  on  cars 
placed  at  and  hauled  from  complainant's  mine  dismissed,  mutters  of 
complaint  being  removed.    Gay  Coal  &  Coke  Co.  v.  C  &  O.  Ry.  Co.  471. 

The  X.  P.,  being  only  line  having  rails  extending  to  South  Tacoma,  is  en- 
titled, in  protection  of  its  investment,  to  conduct  traffic  between  South 
Tacoma  and  other  points  on  its  line  on  a  preferred  basis;  and  shippers 
who  desire  to  use  competing  lines  ought  not  to  object  to  paying,  in  addi- 
tion to  the  Tacoma  rate,  a  reasonable  charge  to  the  N.  P.  for  Its  local 
haul  between  Tacoma  and  South  Tacoma.  Public  Service  Com.  of  Wash. 
v.  N.  P.  Ry.  Co.  256. 

SYSTEM. 

Where  two  lines  are  part  of  same  system  there  should  be  no  addition  to 
mileage  rate  because  carriers  unite  in  two-line  haul.  In  re  Advances  on 
Meats  and  Packing-house  Products,  056  (661). 

TAP  LINES.    Bee  also  Cabbies*;  Industbial  Roads;  Plant  Facilities, 

Tap  Hue  defined.    Tap-line  Case.  277  (285). 

Trunk  lines  permitted  to  cancel  allowances  to  tap  lines  found  by  Commls- 
Hioti  not  to  be  common  carriers.    Tap-line  Case,  277  (338). 

Tap  lines  that  are  common  carriers  must  perform  all  the  duties  and  obli- 
gations imiwsed  by  the  act  upon  carriers,  such  as  filing  reports  and 
tariffs  and  complying  with  the  safety -appliance  acts;  and  any  omission 
of  its  duty  in  this  regard  will  be  regarded  as  tending  to  show  that  the 
claim  of  the  tap  line  to  be  a  common  carrier  is  a  mere  device  to  justify 
allowance  or  divisions.    Tap-line  Case.  277  (295). 

Whether  a  tap  line  is  a  common  carrier  is  a  question  of  fact;  but  If  It  Is 
a  common  carrier  it  can  not  haul  for  the  proprietary  company  free  of 
charge;  nor  may  a  trunk  line  set  up  a  milling-in-transit  privilege  with 
a  common  carrier  tap  line  by  which  the  lumber  rate  Is  extended  back 
through  the  mill  to  the  tree  In  the  forest  unless  it  pursues  the  same 
course  with  res]>ect  to  forests  on  its  own  line.  That  would  be  unlawful 
preference.    Tap-line  Case,  277  (292,  298). 

Use  of  railroad  passes  by  officers  of  tap  line,  condemned.  Tap-line  Case, 
277   (298). 

Divisions  in  excess  of  a  reasonable  switching  charge  prohibited  In  this  case. 
Tap-line  Case,  549  (582). 

Divisions  or  allowance  of  tap  line  held  unreasonable,  and  reasonable 
allowance  prescribed.    Tap-line  Case,  549  (571). 

No  allowance  may  be  made  In  this  case,  the  mill  of  the  controlling  com- 
pany  being  within  a  few  hundred  feet  of  the  trunk  line,  Tap-line  Case, 
549  (5G9). 
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TAP  LINES— Continued. 

Maximum  division  allowed  to  tap  line,  prescribed  by  Commission-  Tap-line 
Case,  549  (561). 

A  tap  line  may  not  lawfully  haul  free  logs  of  proprietary  lumber  company; 
nor  may  it  permit  proprietary  lumber  company  to  haul  its  logs  over  tap 
line  without  charge  or  for  small  compensation;  nor  may  a  trunk  line 
give  trackage  rights  to  a  lumber  company  for  a  small  tolL  Tap-line  Case, 
549  (550). 

Carriers  expected  to  submit  to  Commission  for  approval  reasonable  and 
nondiscriminatory  rates  on  forest  products  when  snipped  from  tap-line 
points  other  than  the  mills  of  the  controlling  companies,  and  also  submit 
the  basis  of  the  division  thereof.    Tap-line  Case,  549  (651). 

Where  joint  through  class  and  commodity  rates  are  in  effect  or  are  here- 
after made  effective  to  or  from  points  on  tap  lines,  trunk  lines  and  tap 
lines  will  be  expected  to  submit, to  Commission  for  approval  the  basis  of 
their  divisions.     Tap-line  Case,  549  (651). 

Carriers  expected  to  submit  for  approval  of  Commission  the  basis  of  allow- 
ance to  lumber  companies,  under  section  15,  where  such  allowance  may 
properly  be  paid.    When  approved  by  Commission,  such  allowances  must 
be  published.     Tap-line  Case,  549  (650). 
List  of  Tap  Lines. 

Alabama  Central  Railroad,  647. 

Angelina  &  Neches  River  Railroad,  337. 

Arkansas  &  Gulf  Railroad,  303. 

Arkansas  Eastern  Railroad,  309. 

Arkansas  Southeastern  Railroad,  606. 

Rearden  &  Ouachita  River  Railroad,  308. 

Beaumont  &  Saratoga  Transportation  Co.,  336. 

Beirne  &  Clear  Lake  Railroad,  307. 

Remice  &  Northwestern  Railway,  330. 

Black  Bayou  Railroad,  323. 

Blytheville,  Burdette  &  Mississippi  River  Railway.  310. 

Blytheville,  Leach vi lie  &  Arkansas  Southern  Railroad,  565. 

Bodcaw  Valley  Railway,  324. 

Brookings  &  Peach  Orchard  Railroad,  312. 

Butler  County  Railroad,  G23. 

Caddo  &  Choctaw  Railroad,  571. 

Caro  Northern  Railway,  026. 

Central  Railway  of  Arkansas,  582. 

Crittenden  Railroad,  577. 

Crossett  Railway,  313. 

Peering  Southwestern  Railway,  630. 

De  Queen  &  Eastern  Railroad,  581. 

Doniphan,  Kensett  &  Searcy  Railway,  562. 

Dorcheat  Valley  Railroad.  331. 

El  Dorado  &  Wesson  Railway,  559. 

Enterprise  Railway,  320. 

Fernwood  &  Gulf  Railroad,  637. 

Fordyce  &  Princeton  Railroad,  315. 

Fourche  River  Valley  &.  Indian  Territory  Railway,  564. 

Freeo  Valley  Railroad,  328. 

Galveston,  Beaumont  &  Northeastern  Railway,  332. 

Gideon  &  North  Island  Railroad.  631. 

Gould  Southwestern  Railway,  568. 

Griffin,  Magnolia  &  Western  Railway,  320. 
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TAP  LINES— Continued. 

List  or  Tap  Lines — Continued. 
Groveton,  Lufkln  &  Northern  Railway,  622. 
Gulf  &  Sabine  River  Railroad.  589. 
Homan  &  Southeastern  Railway,  316. 
Jefferson  &  Northwestern  Railway,  835. 
Kentwood  &  Eastern  Railway,  639* 
Kent  wood,  Greensbnrg  &  Southwestern  Railroad,  641. 
I/Anguille  River  Railway,  318. 
Lake  Charles  Railway  &  Navigation  Co.  605. 
Liberty-White  Railroad,  644. 
Little  Rock,  Maumelle  &  Western  Railroad,  804. 
Little  Rook,  Sheridan  &  Saline  River  Railway,  817* 
Louisiana  &  Pacific  Railway,  591. 
Louisiana  &  Pine  Bluff  Railway,  583. 
Louisiana  Central  Railroad,  598. 
Louisiana  Railway,  607. 
Malvern  &  Freeo  Valley  Railway,  299. 
Mangham  &  Northeastern  Railway,  331. 
Manila  &  Southwestern  Railway,  580. 
Mansfield  Railway  &  Transportation  Co.  587* 
Memphis,  Dallas  &  Gulf  Railroad,  573. 
Mill  Creek  &  Little  River  Railway,  325. 
Mississippi,  Arkansas  &  Western  Railway,  807. 
Missouri  &  Louisiana  Railroad,  550. 
Mississippi  Valley  Railway.  633. 
Monroe  &  Southwestern  Railway,  601. 
Moscow,  Camden  &  San  Augustine  Railway,  623. 
Nacogdoches  &  Southeastern  Railroad,  617. 
Natchez,  Rail  &  Shreveport  Railway,  320. 
Natchez.  Columbia  &  Mobile  Railroad,  645. 
Natchez,  Urania  &  Rust  on  Railway,  329. 
New  Orleans,  Natalbany  &  Natchez  Railway,  642. 
North  I/nilsiana  &  Gulf  Railroad,  599. 
Ouachita  &  Northwestern  Railroad,  603. 
Ouachita  Valley  Railway,  310. 
Paragould  &  Memphis  Railway,  634. 
Peach  River  &  Gulf  Railway,  332. 
Peach  River  Lines,  332. 
Poplar  Rluff  &  I>an  River  Railway.  635. 
Prescott  &  Northwestern  Railroad,  569. 
Red  River  &  Rocky  Mount  Railway,  826. 
Red  River  &  Gulf  Railroad,  608. 
Riverside  &  Gulf  Railway,  332. 
Roosevelt  A  Western  Railroad,  596. 
Sabine  &  Northern  Railroad,  611. 
Saginaw  &  Ouachita  River  Railroad,  552. 
Salem.  Winona  &  Southern  Railroad,  636. 
Saline  Bayou  Railway,  320. 
Saline  River  Railway,  553. 
Shreveport,  Ilouston  &  Gulf  Railroad,  621. 
Sibley,  Lake  Blstenean  &  Southern  Railway,  594. 
Southern  Pine  System,  320. 
Texas  Southeastern  Railroad,  618. 
Thornton  &  Alexandria  Railway,  661. 
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TAP  LINES— Continued. 

List  or  Tap  Lines — Continued. 

Timpson  &  Henderson  Railway.  62<X 

Tioga  &  Southeastern  Railway;  506. 

Tremont  &  Gulf  Railway.  613. 

Trinity  Valley  &  Northern  Railway.  624. 

Trinity  Valley  Southern  Railroad,  625. 

Victoria,  Fisher  &  Western  Railroad.  602. 

Warren  &  Ouachita  Valley  Railway,  555. 

Warren.  Johnsville  &  Saline  River  Railroad,  558. 

Washington  &  Choctaw  Railway.  64S. 

Wilmar  &  Saline  Valley  Railroad.  301. 

Wilson  Northern  Railway.  578. 

Wood  worth  &  Louisiana  Central  Railway.  327. 

Zwolle  <fc  Eastern  Railway.  610. 
TARIFFS. 

Should  state  services  to  be  rendered  for  rates  or  charges  stated.  In  re 
Mi  lease.  Excursion,  and  Commutation  Tickets,  95. 

Should  contain  definite  statement  of  all  privileges  and  facilities  granted  or 
allowed  in  connection  with  rates  or  fares  and  any  rules  or  regulations 
which  in  any  wise  affect  or  determine  any  part  of  the  aggregate  of  rates, 
fares,  or  charges,  or  the  value  of  the  service.  In  re  Mileage,  Excursion, 
and  Commutation  Tickers.  05. 

Carriers  can  not  lawfully  apply  any  rates  or  refunds  to  shipments  to  Inter- 
state points  or  on  exiiort  traffic  which  are  not  shown  in  tariffs  filed  with 
Commission.     Red  River  Oil  Co.  r.  T.  &  P.  Ry.  Co.  438  (444). 

Transit  privileges  and  charges  must  be  stated  in  tariff.  Red  River  OH  Co. 
r.  T.  &  P.  Ry.  Co.  43S  (447). 

Tariffs  are  to  he  construed  according  to  their  language,  and  not  by  the 
arbitrary  practice  or  intention  of  a  carrier.     Standard  OH  Co.  t\  I.  T. 
R.  It.  Co.  .°,»;0  (370). 
TERMINAL  FACILITIES  AND  TERMINAL  CHARGES.     See  al*o  Stations; 
Switching  and  Switching  Charges;  Wharves  and  Wharfage. 

Proviso  of  section  3  to  effect  that  a  carrier  shall  not  be  required  to  give  use 
of  its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
l>u<ine*»s  <*an  have  no  application  where  carriers  are  already  allowing  such 
use  of  their  tracks  or  terminal  facilities.  Merchants  &  Mfrs.  Asso.  r. 
P.  R.  R.  Co.  474   (470). 

If  carrier  h"l«ls  itself  out  as  ready  to  permit  the  use  of  its  tracks  at  a  cer- 
tain charge  the  fact  that  such  charge  may  be  prohibitive  does  not  mean 
that  the  terminals  are  not  open.  It  would  seem  to  be  a  potent  argument 
for  reducing  such  charges.     Merchants  &  Mfrs.  Asso.  v.  P.  R.  R.  Co.  474. 

Carriers  in  this  case  not  called  upon  to  state  separately  their  terminal 
charges  in  connection  with  ship-side  delivery.    Mobile  Chamber  of  Com- 
merce r.  M.  &  O.  R.  R.  Co.  417  (424). 
TIIROl'<;iI  AMI  LOCAL  RATES. 

Former  rate  of  3-S  cents  to  Oklahoma  City  from  El  Paso  should  be  con- 
tinual as  a  promotional  rate  on  movements  of  live  stock  coming  into 
El  Paso  by  rail,  and  higher  mileage  rates  prescribed  by  Commission 
should  be  confined  exclusively  to  local  movement  from  El  Paso.  In  re 
Advances  on  Meats  and  Packinghouse  Products,  656  (662). 

Joint  through  rate  lower  than  combination  of  locals  ordered  to  be  estab- 
lished on  rice  in  carloads  from  Houston,  Tex.,  to  southeastern  territory. 
Mutual  Rice  Trade  &  Development  Asso.  v.  I.  &  G.  N.  R.  R.  Go.  219  (225). 
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THROUGH  BILLING.    Bee  Bill  or  Lading. 
THROUGH  ROUTES  AND  JOINT  RATES. 

Joint  rate  under  which  shipment  moved  not  having  been  attacked,  and 
proper  parties  defendant  not  having  been  joined,  complaint  dismissed. 
Reno  Grocery  Co.  v.  S.  P.  Co.  400. 

Commission  is  expressly  empowered  to  determine  reasonableness  of  any 
part  or  the  aggregate  of  charges  for  Interstate  transportation  and  to 
establish  joint  rates.     Sunderland  Bros.  Co.  v.  St  L.  &  8.  F.  R.  R.  Co 
L'59  (261). 

Through  routes  and  joint  through  rates  established  on  coal  from  Illinois 
to  Missouri.    In  re  Advances  on  Coal,  518. 

In  transporting  live  animals,  almost  any  additional  length  of  haul  renders 
route  unduly  circuitous  and  justifies  Commission  in  establishing  joint 
rate  over  direct  line  even  when  a  two-line  haul  is  Involved.  In  re  Ad- 
vances on  Meats  and  Packing-house  Products,  856  (662). 

In  majority  of  instances  involved  in  transportation  of  live  stock  under 
consideration,  carriers  should  establish  through  routes  and  joint  rates 
via  all  reasonably  available  direct  routes.  If  they  fail  to  do  so,  upon 
complaint 8  being  filed.  Investigations  will  be  made.  In  re  Advances  on 
Meats  and  Packing-house  Products,  656  (663). 

Joint  through  rates,  canceled  because  of  disagreement  over  divisions,  ordered 
to  be  established.  Chamber  of  Commerce  of  Newport  News  v.  S.  Ry. 
Co.  345. 

South  Tacoma  Is  entitled  to  through  routes  and  joint  rates,  which  rates 
may  properly  be  somewhat  higher  than  rates  accorded  Tacoma.  Public 
Service  Com.  of  Wash.  r.  N.  P.  Ry.  Co.  256. 

Act  provides  that  in  establishing  through  routes  each  carrier  against  which 
order  is  made  shall  be  given  benefit  of  long  haul  by  its  own  line  "  unless 
to  do  so  would  make  such  through  route  unreasonably  long  as  compared 
with  another  practicable  through  route  which  could  otherwise  be  estab- 
lished.1' In  re  Advances  on  Meats  and  Packing-house  Products,  056 
(662). 

Carrier,  under  facts  of  this  case,  held  justified  In  canceling  through  routes 
and  joint  rates  via  two%  routes,  whereby  it  received  a  haul  of  but  6  or  8 
miles,  in  order  to  have  an  opportunity  to  demonstrate  the  efficiency  of 
a  third  route  whereby  it  has  a  haul  of  120  miles.  In  re  Advances  in 
Class  and  Commodity  Rates,  263. 

Required  to  be  established  from  complainant's  mine,  as  established  from 
competing  mines.    8tonega  Coke  &  Coal  Co.  v.  L.  &  N.  R.  R.  Co.  17. 

Joint  through  rates  lower  than  combination  of  locals  ordered  to  be  estab- 
lished on  rice  in  carloads  from  Houston,  Tex.,  to  southeastern  territory. 
Mutual  Rice  Trade  &  Development  Asso.  v.  I.  ft  G.  N.  R.  R.  Co.  219  (225). 
THROUGH  SHIPMENT.    See  aUo  PsoFoanoifJX  Rates. 

If  inbound  and  outbound  movements  are  separate  and  distinct  It  is  im- 
proper to  apply  any  rates  other  than  regularly  established  local  rates. 
Red  River  Oil  Co.  v.  T.  &  P.  Ry.  Co.  438  (446). 
TICKFTTS. 

Carriers  permitted  but  not  compelled  to  establish  excursion,  commutation, 
and  mileage  tickets;  but  are  not  at  liberty  to  discriminate  with  respect 
thereto.    In  re  Mileage.  Excursion,  and  Commutation  Tickets,  05  (06). 

Under  tariff  authority,  initial  carrier  may  issue  through  ticket  for  sum 
of  two  or  more  fares,  or  may  Issue  additional  or  separate  tickets  st  law- 
ful tariff  rates,  which,  in  addition  to  tickets  already  held,  will  cover  en- 
tire journey  passenger  wishes  to  take  In  re  Mileage,  Excursion,  and 
Commutation  Tickets,  06  (07). 
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TICKETS— Continued. 

Through  checking  of  baggage  and  through  Bleeping  accommodations  and 
other  through  passenger  accommodations  may  properly  be  accorded,  under 
tariff  authority,  upon  presentation  to  initial  carrier  of  combination  of 
tickets  covering  entire  journey,  in  which  may  be  included  mileage,  ex- 
cursion, and  commutation  tickets;  but  it  is  unlawful  to  check  baggage 
beyond  point  to  which  ticket  is  presented  upon  mere  declaration  of  in- 
tention to  go  farther.  In  re  Mileage,  Excursion,  and  Commutation 
Tickets,  95  (96). 

Granting  lower  excursion  fares  to  Atlantic  City  from  New  York  than  from 
Baltimore  does  not  subject  the  latter  city  to  undue  prejudice,  nor  are 
such  fares  to  Baltimore  unreasonable.  Merchants  &  Mfrs.  Asso.  of  Balti- 
more v.  A.  C.  R.  It.  Co.  129. 

TON  PER  MILE. 

Kates  not  found  unreasonable  from  standpoint  of  ton-per-mile  earnings. 
Transportation  Bureau  of  Wichita  v.  St.  L.  &  S.  F.  R.  R.  Co.  679  (t>0.». 

The  rate  per  ton-mile  is  but  one  of  many  influences  in  rate  adjustments: 
and  in  the  present  case  its  value  as  a  comparison  is  somewhat  inquired. 
Ashgrove  Cement  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  519  (524). 

Per  ton-mile  revenue  of  less  than  5  mills  is  not  excessive  for  transporting 
Hour  and  other  grain  products  from  southern  Illinois  to  Atlantic  sea- 
board.   Southern  Illinois  Millers'  Asso.  v.  L.  &  N.  R.  R.  Co.  672  (673). 

Revenue  per  ton-mile  in  itself  is  not  sufficient  basis  for  determining  reason- 
ableness of  a  rate  which  yields  that  revenue.  Nebr.  State  Ry.  Com.  c. 
C.  B.  &  Q.  R.  R.  Co.  121  (125). 

TRACKAGE  RIGHTS. 

Proviso  of  section  3  that  a  carrier  shall  not  be  required  to  give  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  business 
can  have  no  application  where  carriers  are  already  allowing  such  use  of 
their  tracks  or  terminal  facilities.  Merchants  &  Mfrs.  Asso.  v.  P.  R.  It 
Co.  474  (47C). 

Trunk  line  may  not  give  trackage  rights  to  a  lumber  company  for  a  small 
toll.     Tap-line  Case,  549  (550). 

A  shipper  may  not  have  a  preference  over  other  shippers  in  the  use  of  a 
line  that  claims  to  be  a  common  carrier.     Tap-line  Case.  549  (577). 

Trackage  rights.     Public  Service  Com.  of  Wash.  v.  N.  P.  Ry.  Co.  256  (257). 

Co.  250  (257). 

While  it  is  not  uncommon  for  one  railroad  to  give  use  of  its  rails  to  another 
railroad  under  trackage  agreement,  a  shipper  may  not  lawfully  enjoy 
such  privilege  over  rails  of  a  common  carrier,  particularly  when  the 
compensation  for  such  privilege  is  not  published  and  privilege  Is  not  open 
equally  to  all  other  shippers.     Tap-line  Case,  549  (550). 

TRAINLOAD. 

Fact  that  certain  traflic  is  hauled  in  trainload  lots  while  complainant's 
traffic  moves  in  carloads  can  not  be  made  basis  for  difference  in  rates. 
Kickards  v.  A.  C.  L.  R.  R.  Co.  239  (240). 

TRA N S( 'ONTIN ENTA L  LINES. 

Earnings  and  density  of  traffic  on.     In  re  Transportation  of  Wool,  Hides, 

and  Pelts.  151   (157). 

TRANSFER.     »Scc  Switching  and  Switching  Charges. 
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transfer  companies  and  transfer  charges. 

It  is  not  undue  preference  for  a  carrier  to  grant  to  a  transfer  company  the 
exclusive  privilege  of  soliciting  business  upon  Its  trains.  Cosby  v.  Rich- 
mond  Transfer  Co.  72  (77). 

Commission  has  no  jurisdiction  over  alleged  unreasonable  charges  of  a 
transfer  company  where  the  railroad  carrier  does  not  undertake  to  make 
delivery  of  passenger  baggage  at  residences  for  rate  of  fare  stated  In  tariff. 
Cosby  t*.  Richmond  Transfer  Co.  72. 

Transfer  charge.    Priesnieyer  Shoe  Co.  v.  C.  &  A.  R.  R.  Co.  78  (79). 
TRANSIT  PRIVILEGES. 

Transit  privileges  and  charges  must  be  clearly  and  definitely  shown  In 
tariffs.     Red  River  Oil  Co.  v.  T.  &  P.  Ry.  Co.  438  (447). 

Transit  privileges  are  of  benefit  to  carriers,  dealers,  and  the  public 
Blodgett  Milling  Co.  v.  C.  M.  &  St  P.  Ry.  Co.  448  (450). 

Commercial  operations  of  this  country  have  in  many  instances  grown  up 
uiK)n  the  exercise  of  transit  privileges  which  could  have  been  developed 
in  no  other  way.  In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151 
(171). 

Commission  has  never  held  that  transit  was  to  be  condemned  in  so  far  as 
it  was  beneficial  and  could  properly  be  applied.  In  re  Transportation  of 
Wool,  Hides,  and  Pelts,  151  (171). 

Commission  does  not  condemn  reasonable,  nondiscriminatory,  and  properly 
applied  transit  rates  and  privileges.  Red  River  Oil  Co.  v.  T.  &  P.  Ry.  Co. 
438  (447). 

In  so  far  as  transit  lends  itself  to  the  defeating  of  the  published  rate  or  to 
the  preference  of  one  individual  or  locality  over  another,  the  Commission 
condemns  it.     In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (171). 

Undue  prejudice  from  denial  of  concentration  privilege  at  Shreveport 
R.  R.  Com.  of  La.  v.  St  L.  S.  W.  R.  R.  Co.  31  (48). 

Transit  in  many  cases  is  beneficial  in  its  application.  When  It  can  be 
applied  without  discrimination  it  results  In  the  diffusion  of  business,  in 
giving  rival  communities  the  relative  advantages  to  which  they  are  enti- 
tled, and  which  can  be  accorded  them  in  no  other  way,  and,  generally 
speaking,  in  the  application  of  lower  transportation  charges.  In  re 
Transudation  of  Wool,  Hides,  and  Pelts,  151  (171). 

Carriers  have  gone  unwarranted  lengths  in  the  granting  of  transit  privi- 
leges.    In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (171). 

Transit  privileges  as  applied  at  twin  cities,  not  condemned.  Blodgett 
Milling  Co.  t\  C.  M.  &  St  P.  Ry.  Co.  448  (451). 

Granting  milling  in  transit  privilege  on  grain  at  Minneapolis,  St  Paul,  and 
Minnesota  Transfer  and  denying  similar  privilege  at  Janes vi He,  Wis.,  does 
not  subject  latter  to  undue  prejudice,  the  granting  of  the  privilege  at  the 
former  cities  being  compelled  by  railroad  competition.  Blodgett  Milling 
Co.  t\  C.  M.  &  St.  P.  Ry.  Co.  44a 

It  is  undue  prejudice  for  a  carrier  to  deny  to  points  on  its  line  a  transit 
privilege  at  Chicago  while  participating  in  through  rates  under  which 
other  carriers  grant  such  privilege  to  complainant's  competitors  on  their 
lines.     Van  Natta  Bros.  v.  a  C  G.  &  St  L  Ry.  Co.  1  (5). 

Transit  is  a  privilege  that  may  be  accorded  only  when  properly  provided 
for  in  their  tariffs.     Liberty  Mills  v.  L.  &  X.  R.  R.  Co.  182  (185). 

As  provided  In  tariff,  charges  were  assessed  on  grain  products  at  rates  In 
effect  when  shipment  moved  from  milling  point  and  not  at  rates  In  effect 
when  grain  moved  from  point  of  origin.  Damages  denied.  Liberty  Mills 
v.  L.  &  N.  R.  R.  Co.  182. 
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TRANSPORTATION— Continued. 

Transportation  defined;  and  held  that  where  a  railroad  haa  a  wharf  to 

which  Its  tariffs  offer  delivery  and  at  which  part  of  the  shipping  public 

is  served,  such  a  wharf  becomes  a  public  terminal    Mobile  Chamber  of 

Commerce  v.  M.  &  O.  R.  R.  417  (420). 
TRANSPORTATION  CONDITIONS. 

Only  a   difference  in  transportation  conditions  can  Justify  granting  one 

locality  nn  advantage  over  another.    R.  R.  Com.  of  La.  v.  St  L.  8.  W. 

Ky.  To.  31  (41). 
TRANSSHIPMENT.     See  also  Exfobt  and  Imfobt  Rates. 

Rate  on  coal  from  Clyde  siding,  Pa.,  to  Ashtabula  Harbor,  Ohio,  when  for 

transshipment   by   vessel  on   the  Great  Lakes  to  points  beyond  found 

unreasonable.    Clyde  Coal  Co.  t\  P.  It.  R.  Co.  135. 
TWO  CARS  FOR  ONE. 

So  long  as  rates  are  provided  for  double-deck  cars,  tariffs  should  provide 

definitely  that,  where  a  double-deck  car  is  ordered  and  two  single-deck 

cars  are  furnished,  charges  will  he  assessed  upon  basis  of  double-deck 

car  ordered-    Carstens  Packing  Co.  v.  S.  P.  Co.  236. 
TWO-LINE  HAUL.    Sec  Line  Haul. 
UNDERCHARGE. 

T<>  he  adjusted  by  carrier.    Jouannet  v.  A.  C  L.  R.  R  Co.  892  (304). 
UXRKASONAHLE  RATES.     See  also  Relative  Rates;  Comparative  Rates; 

Rules,  Regulations,  and  Practices. 
Rate  on  lumber.  Hrewton,  Ala.,  to  Atlanta,  (In.,  not  found  unreasonable. 

Alabama  Lumlier  &  Ex i tort  Co.  v.  L  &  N.  R.  R.  Co.  84. 
Rate  nn  coal,  from  Chalfant  Mines.  Braznell.  and  Newell  Scales,  Pa.,  to 

Erie  Street,  Buffalo,  N.  Y.,  not  found  unlawful.     Pierce  t\  P.  &.  L.  E. 

K.  R.  Co.  89. 
Reasonable  rates  on  packing-house  products  and  fresh  meats  from  Okla- 
homa City  and  Forth  Worth  to  Kansas  City  prescribed  for  future.    In  re 

Ad  vault's  <»u  Meats  and  Packinghouse  Products,  65ti. 
Rate  on  leather  and  other  boot  and  shoe  material  from  points  In  the  east 

to  Jefferson  City,  Mo.,  uot  found  unreasonable.     Priesmeyer  Shoe  Co.  v. 

<\  A:  A.  R.  R.  Co.  78. 
Class   rate,  from  Shrevcnort  to  Texas  point,  found  unreasonable.     R.  R. 

rum.  of  I-a.  r.  St.  L.  S.  W.  Ry.  Co.  31  (40). 
Rate  on   window   glass  from   Pittsburgh.   Pa.,  to  Atlanta,  Ga.,  not  found 

unreasonable.     Massec  &  Felton  Luml>er  Co.  r.  S.  Ry.  Co.  110. 
Rate  on  coal  from  Clyde  siding,  Pa.,  to  Ash  tabu  hi  Harbor,  Ohio,  when  for 

transshipment  by  vessel  on  the  <ireat  Lakes  to  points  beyond,  found  uu-  . 

reasonable,   ho  far  as  it  exceeded   rate  from   points  within  Pittsburgh 

district.     Clyde  Coal  Co.  r.  P.  It.  R.  Co.  135. 
Rates  on   live  stock  from  California  to  Tacoma  and  Seattle,  Wash.,  not 

shown  to  be  unreasonable.     Carstens  Packing  Co.  r.  S.  P.  Co.  230. 
Rate*  from   Imlianai>olis  and  other  Indiana  cities  to  Missouri  River  not 

found  unreasonable.     Indianapolis  Freight  Bureau  r.  C.  C.  C  &  St  L 

Ry.  <o.   HCi. 
Pro i n »seil  advanced  rates  on  flaxseed  from  Fort  William  and  Port  Arthur, 

Canada,  to  Huffalo.  X.  Y..  and  other  eastern  points,  not  found  unreason- 
able.    In  re  Advances  on  Flaxseed.  272. 
Reasonableness  of  pro{>oscd   schedule,  submitted  by  carriers,  not  passed 

u|ion  by  Commission.     City  of  Si»okaiie  v.  N.  P.  Ry.  Co.  454  (455) • 
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UNREASONABLE  RATES— Continued. 

Excursion  fares  from  Baltimore  to  Atlantic  City  not  found  unreasonable. 

Merchants  k  Mfrs.  Asso.  of  Baltimore  v.  A.  C.  R.  R.  Co.  120. 
Rate  on  cypress  lumber,  from  Little  Rock  and  Woodson,  Ark-,  to  Kansas 

City,  found  unreasonable.    Ferguson  Sawmill  Co.  v.  St  L.  I.  M.  &  S.  Ry. 

Co.  229. 
Local  rates  on  grain  from  producing  points  to  Sioux  City  held  unreasonable. 

Sioux  City  Terminal  Elevator  Co.  v.  C.  M.  &  St  P.  Ry.  Co.  08  (100). 
Rates  on  wool  from  far  west  to  eastern  points  found  unreasonable.    In  re 

Transportation  of  Wool,  Hides,  and  Pelts,  151. 
Rate  ou  pig  iron  of  $3  per  gross  ton,  from  Birmingham  to  New  Orleans, 

not  found  unreasonable.     New  Orleans  Board  of  Trade  v,  L.  &  N.  R.  R. 

Co.  420.      . 
Rate  ou  glucoHc  sirup,  St.  Joseph,  Mo.,  to  Pacific  coast  points,  not  found 

unreasonable.    National  Mfg.  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  86. 
Car  loud  rates  of  42  cents  and  1.  c.  1.  rate  of  46  cents  on  vegetables  from 

Charleston,   S.  C,  to  New  York  City,  now  in  effect  in  place  of  any- 

quantity  rate  of  45  cents,  not  found  unreasonable.    Jouannet  v.  A.  C.  L. 

R.  R.  Co.  302. 
Rates  on  soap,  1.  c  L,  from  Philadelphia  to  official  classification  territory, 

found  unreasonable  so  far  as  they  exceed  fourth  class.     Fels  &  Co.  v. 

P.  R.  R.  Co.  483. 
Advanced  rates  of  fluid  milk  in  carloads  from  Poultney,  Vt,  to  Eagle  Bridge, 

N.  Y„  found  unreasonable.    In  re  Advances  on  Milk,  500. 
Rate  of  11^  cents  per  100  pounds  for  the  transportation  of  oak  plank  in 

c.   1.   from   Kansas  City,   Mo.,   to  Des   Moines,   Iowa,   found  to  be  un- 
reasonable.    Wheeler  Lumber,  Bridge  &  Supply  Co.  v.  St  L.  I.  M.  &  8. 

Ry.  Co.  514. 
USK. 

Rate  on  complainant's  shipment  of  boilers  held  not  to  have  been  based  upon 

use  to  which  commodity  was  to  be  devoted.     Smith-Booth- Usher  Co.  v. 

L.  S.  &  M.  S.  Ry.  Co.  242. 
Rati*  dependent  upon  use.    In  re  Advances  on  Cattle  and  Sheep,  7  (10). 
TALUK  OF  COMMODITY. 

Commission   not   prei»ared   to  lay  down   principle  that  value  is  the  con- 
trolling element  in  making  rates.    Minneapolis  Traffic  Asso.  v.  C.  &  N.  W. 

Ry.  Co.  432   (4:57). 
VALUE  OF  SKKVICE. 

Value  of  service,  considered.    Bituminous  Coal  Operators  v.  P.  R.  R.  Co. 

::s5  «3hu). 

VIRGINIA  CITIES  RATES. 

Chamber  of  Commerce  of  Newport  News  v.  S.  Ry.  Co.  345  (350). 
VOLUME  OF  TRAFFIC. 

Volume  of  traffic  and  other  conditions  justified  lower  excursion  fares  to 

Atlantic  City  from  New  York  than  from  Baltimore.    Merchants  &  Mfrs. 

Ass...  of  Baltimore  v.  A.  C.  It  R.  Co.  12». 
Rates  u  [ion  inn  in  und  era  in  products  between  points  of  production  in  the 

west  and  the  Atlantic  sea  board  ought  to  be  low  for  they  move  an  Immense 

vol  tune  of  traffic.     In  re  Advances  on  Flaxseed,  272  (275). 
Fact   that  certain  traffic  is  hauled  In  trainload  lots  while  complainant's 

traftV  nioven  in  carload*  can  not  be  made  basis  for  a  difference  In  rates. 

Rickards  r.  A.  C.  I-  It.  R.  Co.  230  (240). 
Not  much  Importance  can  t>e  attached  to  fact  the  volume  of  a  single  item 

of  traffic  has  increased;  the  fact  that  the  traffic  of  carriers  as  a  whole 
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VOLUME  OF  TRAFFIC— Ontlnued. 

has  enormously  increased  is  a  circumstance  of  much  more  significance, 
In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (157). 

Increase  in  a  carrier's  business  up  to  a  certain  point  at  least  mates  strongly 
for  a  reduction  in  the  rate.    In  re  Transportation  of  Wool,  Hides,  and 
Pelts,  151   (157). 
VOLUNTARY  RATES  AND  VOLUNTARY  REDUCTIONS.     Bee  CtUo  RJBUO- 
tion  in  Rates. 

Rate  established   in  compliance  with  order  of  state  commission,  not  a 
voluntary  rate.    Chamber  of  Commerce  of  Houston  v.  Q.  H.  &  8.  A  Ry. 
Co.  214   (217). 
WATER  CARRIERS. 

A  railroad  may  not  have  a  preferred  line  of  steamships  to  the  exclusion  of 
other  ships.  But  a  railroad  has  the  right  to  reserve  wharves  for  its  own 
use  and  for  the  use  of  such  water  carriers  as  it  prefers,  provided  it 
affords  to  the  public  access  to  equal  facilities  elsewhere  at  equal  rates. 
Mobile  Chamber  of  Commerce  v.  M.  &.  O.  R.  It.  Co.  417  (423). 

It  is  illegal  discrimination  for  a  rail  carrier  to  refuse  to  issue  through  bills 
of  lading  except  as  to  certain  preferred  water  carriers.  Mobile  Chamber 
of  Commerce  v.  M.  &  O.  R.  R.  Co.  417  (424). 

Water  carrier,  incorporated  as  a  common  carrier,  held  to  be  a  mere  plant 
facility,  and  that  payment  to  it  of  allowances  or  divisions  constituted  an 
unlawful  rebate.    Colonial  Salt  Co.  v.  M.  I.  &  I.  L.  358. 
WATER  COMPETITION.    See  Competition. 
WEIGHT,     tire  also  Loading;  Minimum  Weight. 

Establishment  of  estimated  weights  is  of  material  advantage  to  both 
shipper  nnd  carrier,  and  are  not  objectionable  provided  such  estimated 
weights  are  just  and  reasonable.  Simpson  Fruit  Co.  v.  Wells  Fargo  & 
Co.  412   (413). 

Tariff  provision  estimating  weight  of  a  case  of  30  dozen  eggs  to  be  55 
pounds  found  unreasonable.  Simpson  Fruit  Co.  v.  Wells  Fargo  &  Co. 
412. 

Fuel  oil  switched  at  St  Louis  was  not  weighed  and  there  was  no  tariff 
provision  for  estimated  weights ;  Held,  that  charges  collected,  based  on 
an  arbitrary  estimated  weight  were  unreasonable  so  far  as  they  ex- 
ceeded estimated  weights  provided  in  tariffs  governing  the  road  haul  to 
St  Louis.  Standard  Oil  Co.  v.  I.  T.  R.  R.  Co.  360. 
WESTERN  RATES. 

Many  of  the  western  rates,  both  class  and  commodity,  were  established  long 
ago.  when  conditions  were  entirely  different  from  what  they  are  to-day. 
Whenever  those  rates  have  been  examined  by  the  Commission,  they  have 
almost  without  exception  been  found  to  be  extravagant  and  have  been 
reduced.  In  re  Transportation  of  Wool,  Hides,  and  Pelts,  151  (162). 
WHARVES  AND  WHARFAGE. 

Free  wharfage  is  a  legitimate  means  of  making  a  port  attractive  to  ocean 
linos,  nnd  the  Texas  Pity  interests  in  pursuing  that  policy  will  be  pro- 
tected against  coercion  by  carriers.  In  re  Wharfage  Charges  at  Gal- 
veston. ~t'.\T>  (T>4r>). 

A  railroad  may  not  have  a  preferred  line  of  steamships  to  the  exclusion  of 
other  ships.  Hut  a  railroad  has  the  right  to  reserve  wharves  for  its  own 
use  and  for  the  use  of  such  water  carriers  as  it  prefers,  provided  it 
affords  to  the  public  access  to  equal  facilities  elsewhere  at  equal  rates. 
Mobile  Chamber  of  Commerce  v.  M.  &  O.  R.  R.  Co.  417  (423). 


t* 


INDBX.  780 

WHARVES  AND  WHARFAGE— Continued. 

Where  a  railroad  has  a  wharf  to  which  Its  tariffs  offer  delivery  and  at 
which  part  of  the  shipping  public  is  served  such  a  wharf  becomes  a  public 
terminal,  and  If  all  shippers  are  not  given  access  to  it  by  the  boats  they 
choose  to  employ,  it  then  becomes  the  carrier's  duty  to  make  delivery  at 
other  available  docks  at  the  same  rata  Mobile  Chamber  of  Commerce  «. 
M.  &O.R.E.  Co.  417. 
WOOL. 

The  rate  on  wool  is  not  so  Important  as  that  upon  many  articles.    A  dif- 
ference of  a  cent  or  a  few.  cents  per  100  pounds  does  not  determine 
whether  wool  shall  or  shall  not  be  produced  in  a  given  section.    In  re 
Transportation  of  Wool,  Hides,  and  Pelts,  151  (164). 
WORDS  AND  PHRASES. 

'Among  the  several  states."    R.  R.  Com.  of  La.  v.  St  L.  8.  W.  Ry.  Co. 
81  (43). 

Baled."    Wool  ought  not  to  be  treated  as  baled  unless  a  density  equaling 
at  least  19  pounds  to  the  cubic  foot  is  secured.    In  re  Transportation  of 
Wool.  Hides,  and  Pelts,  151  (166). 
Car  and  party  "  passes.    Tap-line  Case,  277  (208). 

Car  rustler."    Colorado  Coal  Traffic  Asso.  v.  D.  ft  R.  O.  R.  R.  Co.  458 
(462). 

Double  ordering  of  cars."    Colorado  Coal  Traffic  Asso.  v.  D.  ft  R.  G.  R.  R. 
Co.  458   (464). 
Feeder  "  cattle.    In  re  Advances  on  Cattle  and  Sheep,  7  (9). 

"  (iomph'8  tariff."    In  re  Advances  on  Lemons,  27  (28). 

M  Illinois  proportional  billing."    Van  Natta  Bros.  t>.  G.  G.  C  «  St  L  Ry. 
Co.  1   (3). 

M  Market  cattle."    In  re  Advances  on  Cattle  and  Sheep,  7  (9). 

M Multiple  ordering"  of  coal    Colorado  Coal  Traffic  Asso.  v.  D.  ft  R.  Q. 
R.  K.  Co.  458  (464). 

•  Placed  for  loading."    Central  Commercial  Co.  v.  G.  ft  S.  I.  R.  R.  Co.  582. 

M  Primary  grain  market"    Sioux  City  Terminal  Elevator  Co.  v.  C.  M.  ft  St 
P.  Ry.  Co.  98  (108). 

Railroad."  Mobile  Chamber  of  Commerce  v.  M.  ft  O.  R.  R.  Co.  417  (420). 
Ship-side."  Mobile  Chamber  of  Commerce  v.  M.  ft  O.  R.  R.  Co.  417  (418). 
Stocker  "  cattle.    In  re  Advances  on  Cattle  and  Sheep,  7  (9). 

"Transcontinental  base  line."    In  re  Transportation  of  Wool,  Hides,  and 
Pelts,  151   (164). 
ZONK  KATES.    See  also  Blaitut  Rates;  Gsouf  Rates. 

Zones  between  eastern  points  and  Missouri  River  based  on  distance.     In- 
dianapolis Freight  Bureau  v.  G,  C  d  ft  St  L.  Ry.  Co.  196  (198). 
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